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2381.4. 6117 
Ba, PRACLOING JUSTICE PiTGH 
TRLEVERED THE OFIRIOR OF THE COURT. 


Pleimtiff® receveret a judgment ageinet defentant 
for $280, free ehick defrndant aprons. 

The asended etaterent of claim aliages that in 
Oeteober, 1919, vleintiff devesited with the defendant, at ita 
office in Chiengo, $990, whieh defentent agreed te forward te 
one ‘ikelaj “arvers andruchew, @aliieta, Ayetvia, by = written 
contract hich fe eet out im full; that it was the 4uty of dew 
fondant “to une all reavonable diligence te tranedt said goney 
to said payee, tut the sald defendant falled te use reasonable 
gare and diligence te tranaait the money, and hee not trana- 
mitted the sume or any gart thereof ty the payee,” and has 
yefused te return the aang, but offered te retern the eum of 
$2.43. i 

The contract eo eet forth eomtalme the rollewing 
Stipuletions: “In the cage of « foreign order, the foreign 
equivalent of the mwa meued in the order will be paid at the 
rate of exchange eutabiiched by the company or ite agente on 


the date of the tranefer, When the caoxymny has ne offiee at 


dentination authorized te pay money, it shall not be Liatle for 
any fefault berend ite oun Linea, but shall be the agent ef the 
gender, without Liability, an4 without further netice, te come 


tract be the sender's behalf with any other telegraph or esble 


meeasits , 
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line, buok er ether medium, for ths further tranamwiseien and 
final payment of trie erder,* 

fe thie statement ef claim, the defendant filed an 
affidavit of merits adeiitiag ine reesipi ef the money and the 
making of the contract o# claimed by the plaintiff, and alleging 
that "“Guliioia, Austria,” had beeome part of the Republics of 
Polend; that 4efecdant had ne effice there and therefere, pure 
fuent to ite agreement with slaintisr, 1¢ pald sai 2980 to the 
‘Teving Rational Bank of New York, and “sontraste’ with sald bank 
ae plaintiff's agent fer the tranenineien «e¢ final payment of 
wai¢d sum te the payee named in eei4 contract, using abl cere and 
caution in the eholee of sues forvarding agent;* thag/the day 
the ecutract *as sade, the foreign equivalent ef 3280, at the 
then current rate of exchange, wae 7143 Polish marke, and the 
lrving Bationnl Dank, "pursuant te the contract,* senverted said 
sus of ¢250 inte Tl43 Polish warks, eredited ite eorresscndent 
im Gallieia with the fame, and advised suc cerrespenient te pay 
the game to the payee named in the sontract; that two years 
Later the bank returne+ snid marke te the defendant, advising it 
thet the payee named i the tranater moceage cowld not be found, 
wherensen é@efentant tendered te the plaintiff 21.45, the value of 
eid marke at that tice, whieh ninintiff refused te aagcept, 

There ia me diseoute ae te the Poste, Plaintiff 
intretuced mo evidences in chief, tut relied om the aduissions 
wmode in the affidavit ef merits, The defendant then proved the 
facte stated in its affidavit, an? alse that during the time which 
@lapeed between the deoosit of the maney and the tender it made 
t¥o years later, “senditions in Feiand were chaotic, the land was 
Wareewept, and pespla moved from point te point and were driven 
by marouders;" that “every effert wes made to make payment,” but 
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the payee was met te be found; that the posteffice Aevartment was 
@alled wen to sexiest in locating him, ont that the Irving bank 
had tro special agents engaged for many monthe *in clearing up 
gueh caves.” In rebuttel, the slalntiff, over the ebjeetion af 
defendant's eouneel, teetified that *hen the money was firet dee 
posited, the defendant's lees) agent told him it wenld be dew 
Zivered in sixteen or sightemm days ané that the agent weul4s int 
his Bnew when it wes delivered; that be waited teenty days and 
then azked the agent for information, and that be enlled at the 
agent's offices many timer thereafter, tut thet the agent “never 
told him he would have te take the matter wp with the lrving 
Rational Bask, * 

Om thie recerd, the jJucoment ie clearly erroneous. 
The eniy cane of action eileged im the plaintiff's statesent of 
@laim ia the sllege4 negligence sf defendant in failing te use 
Yeasoneble sare te tranenit the plaintiff's seney in scaordance 
with the terma of the eritten somtract, The groof does net shew 
there ene any euch nevligence. Om the contrary the proof sheve, 
without gentradiction or diwowte, that 4efeniant temediately turned 
over the money it received from the elaintiff te « Batiensl bank 
im Rew York and centracte’ with it, om behalf of the slaintiff, for 
the further tranmmiseion end final payaent of the same to the payee 
in Gelifeia. This is exsetly what defendant agreed to ge, and what 
the written centract pereitte: end required it to de, since it had 
me office in Gslliaia. 

Being met with this complete defense te the sause of 
ection wtated, plaintiff shifted his nositien wd intreduced the 
rebuttal evidence above etated, evidently ween the thesry that 
defendant wae guilty of negligence in failing to notify the plane 
tiff of whet 44 had done, ond that the Trving Batiecnal Kank OAs 
unable te find the payee in Poland during the war in that Republic. 
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That, however, is » different caase of agtion from the cannes ef 
peetion elleged in tke stotament of Claim, ol ne ascendnent was 
made or requested Wy the plaimti??. Such revutial evidence was 
wholly tuedaieelble under the gleeadinga. 

vor thea reasong stated, the Judguent ie reversed, 
and, the cause bov'wg been triet without » jury, a finding of 
fagte will be wade in the Judgment ef reversal. 

REVSRGED WITH A VINDING GF PACTS, 


Barnes and Gridley, 37,, secur. 


Ss. Pee Peet * 





126 « 28536 


VIEOESSG OF FACTS TO BE TRCORPORATED IR THM PunauuRyY, 


she court finds that the defendant was net guiity 
ef the neogligeice aliaged im the pleintiff'm etetwient of chain, 
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hae SATY RACHIES WOREE, 
a Sorporation, 
sooellant, 


APPEAL PROW BUWECIPAL COURT 
ve. 


¥, V, STevaRT EPG, CORP., 
a Corperation, 
appellee. 


Gv CALCAO. 


938T.A.611° 





WRLEVANND THE OPINIox OF THE COURT. 


Yren « finding sd fudguent ageinet the plaintisf in 
an action en contract in the Municipal court, the pinintalfr ape 
peale. 

Piaintiff’s claim ie fer the sentreet orice of 9246 
*“egnes” spegially aenufactored by the plaimtif’ fer the defendant, 
whieh the plaintiff refused to receive. Te *eones” are otherwise 
peferrea to in the evidenes at “roller neurings,” ond aopear to be 
apecdometer purta. The Aefenses veatet im the affidavit of merits 
are thatmae of sald cones wae manufactured % after Jone 12, 1919, om 
whieh date, fefentant dliaices, "si eontracts ané erdare* fer cones 
were cancelled by agreement, and that on Wovesber 4, 1991, defendant 
paid plaintiff? the aoe of $901.43 *in full settiement of alt acooun' 
up te and ineluding paid 4ate, eed that se pert of gaid settlement 
4% was agreud between the parties that ahi contracts ond orders of 
avery kind and character ericr to eaid date be caneelied.* 

In the original brief of plaintiff's counsel, the 
evidence ix fully diseweeed and it ia there gentended that the 
Judgment chewld be reverved om the evidence on4 a finding wd 
Judgeent angered tu thie court for the amount elaimed, vist 
$405.33. In their reply brief, however, they insist that “the 
 @nly iseue en this sypeek” is whether « proposition of law subad tte 
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by the plaintiff, and which wae refuned by the trial court, core 
reotiy staten the low apolloable te the fuctes preved, and if 4¢ 
doer, thet the eouen be remanded for a new triel. Ye have agne 
gidered the ense won both theories, ant have reached the conelae 
gior that the position taxen in the rasly brie? is correst, 
tn February 26, 2019, defendant gave om order to the 
plaintiff for toe manufacture of GO,000 Guaki cones and 9,000 
Large comes, at one price, “if owie from wlll shipment stock,* 
ana st « higher price if made from othar @pecitied steck. Plain 
siff at once began senufacturing the evges, of) in June, followe 
ing, hod completed, with the exeeution of *“@ 1ittie milling,* the 
maviefaature af waeorexiuately 26,000 67 the eaall genes, when da.» 
ferdant‘'e presidemt aske¢ the olalutiy! to ceune manafseturing, 
ond te comet] the order for the aoues, Converantiona follerved, 
Yempiting in a new eontract being wade, Thies teek the form ef a 
Setter from defecdent to the gluintif?r, reading as Tellews: 
"In pegerdance with our usderateanding, we are giving 
you the order for 28,000 parte for the mvivel jeinte end 
you sre te canes) cur seveivications ter parte pfor tae 
roller bearing and only warufacture thease particular items 
for wo as #e way require them. if our velwse of budginess 
doce not justify vour keeping the etesi purchased for the 
reller bearing eontrest beyond « gix wentae’ poried, thea 
im thet event we are te teks the boleanee of the steel eff 
your honds at the cost price,” 
Yhie Letter wae marked “Acoepted” by the plaintiff. 
There ie « diepute between jhe portivs ae te ite meaning. Ssething 
ie wadd in 4% regarding the 90,000 cones already nanufectured undel 
defentont's *epectfivations,® Benes glaintiff wae permitted te 
introdnee ors) end Aoementary evidence an te the chremotances 
wider which the mew coetract was made, wid 38 te what wae anid 
Leading wo te the “understanding* referred to in the letter above 
queted, some of whick evidence wau contradinted by ether avi danee 
introduced by defendant. 8 express no opinion as to the weight of 
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this evidenes, but all of it was competent, #e think, te sx. 
Plain the latent aubiguity shown to exist ond thereby enable 
the eourt to give effeot te the resl intent of the parties. 
(Zevie v. teas, 4 Scam. 907, 254; Weber v. Adler, 311 E11. 
S47, G21.) 





in February, 1930, plaintiff wrete te defendant 
asking 1t to take away the comes already sanufactured, offering 
to make a reduction in the wriee, if defendant aewké wae chem 
"ae they are,* Defeniant then revlied that the Letter ef Jue 
42, 1919, “euneelied «11 orders,” to whieh plaintiff femediately 
vejoined, by mail, that the Letter only cangeliad that sortion 





ef the order which had not been mneufactured, ond insisted it was 
so widersteed at the tine, Seon offer, defendant sent on order 
te pleaintis? to ship 3780 of the comes at the agreed orice. te 
July, 192:, defendent inquired, by mail, hew many email cones 
plaintiff would have on hand after the Last mentioned order was 
@eormpleted, te which the slalmtiff replied that it had *"He06 
Leftehend sones threaded, and $660 rigzt-hand threaded, efter 
deducting yeur arder," Bone ef theese were afterwards taken by 
deferntant af a redvort price; the resainder ware refused, 
Monantine, the work of Filling the contract fer parts 
fer swivel Joints was coiling on. Chenges ware ordered, and 414- 
putes arose am te the work, which emmiinued wetl) cevember 4, 
1971. tm that 4ey billie were vresented by plaintiff te defendant 
for aopreximately @Ou for manufactured parts fcr the swivel 
Jeints, Defendant approved the bills, “except 9105 snd some 
eente*® included for rejeoted parte, Thereupen, that anouwnt was 
4edusted from the bili, and the talanca, 9491.45, wae paid by 
defendant giving ite twe trade acoeptanests fer that amount. 
The following written eteteuent wae then signed by both parties! 
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«En consideration ef the two trade soceptances total 

$901.45 herewith acknewlaiged, it is thoroughly none Rit to 
that thie aoeshane? Ive aii inveices, lieuidates the pure 
shases of ei] mntert *hieh we made on orders, cancels ald 
eontracts an4 orders, wi4 gompletes every and ali business 
transactions which we have had, balanging the sccount im an 
entirely eatisfsctery manner,” 

{ne parties disagree ae to whether this agreement 
was intended te inelude and settle the oli dispute regarding the 
sones, or merely the amount due fer parts for seivel jointe, and 
eral evidence was admitted «8 to shat wae said at the tine om thet 
subject. As before, the witnesses disagreed. Ye think this evle 
donee was alec competent for the sume vesaon. (ize Jusu 
Assouiation v. Sigkham, 141 U. 5. $64.) 

At the close of all the evidence, plaintiff submitted 





& preposition of law, weiuk the court refused. it states, in 
substance, that if, am Novesber 4, 1921, defendant atmittediy owed 
the plaintiff the sua of $891.43, ané Aefendtant executed and 400 
Livered tc the plaintiff trade agovstances far that exact amount, 
and the parties then entered inte the agresment dest above quoted, 
euch agreewent “Aid not in law constitute a release by the plain- 
tiff of the defendant from any Lisbibity ether than that represents 
vy anid adeltted indertecuene,* 

%e are ef the opinion that the court erred in refueling 
this preposition. I¢ seeme clear fron the evidenee that the two 
contracts were distinct and separate mattera Bot sonnected in amy 
way one Pith the ether, exeeet that they were between the same 
parties, Defendant “adwittedly ewea® $901.43 for menufsetured 
parts for ewivel joints, ‘there was never any dispute sa te that 
gaowst being fue. Ihe dispute, if siy, sFoue out of the claim of 
4efendant that prover eredit had net been given for certain rejeet« 
parte, segregating shout 7105, anc ghon that was conceded and de 
ducted by plaintifr, the payment of the renainder wae a payment of 
an wadisputed and liguideted slsim, The paysent of such an amount, 
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admittedly due on the contract for ewivel joints, would net conati- 
tute a valid consideration for a release of ths amount claimed te 
be due under the distinct and geparate gontrant fer cones, 
Parthernere, it le the general rule that where a ree 
Janse contains a recital of a perticular matter er oonsiteration, 
and oweh recital fe followed by general words ef release frem sil 
dewands, the general vords will be restrained ond qualified in 
theiy effeot by the preceding particular recitaz in the instrument. 
(Zedd v. Miteheli, 169 111. 199; Bameett v. Lavrsnes 193 LLL. 404; 
@ LR. A., Med, 1034, note.) Im the onse of Chienie Unigs 
Se. v. GiWonnel2, #24 11k. 428, it was held that thie rule dees not 
apply where the general verde come firet in the inebrument; but the 








alleged releose here in question cones under the general rule otated, 
end net the exeeption, The evidence shows that the trade acceptances 
recited im the firat clause as the eonaideration for the sgreenent, 
were acceptances given for the agreed snows éue upon the contract 
for swivel. joints; ant therefore, wider the yule stated, the general 
worde of release which follow are qualified by end linited te the 
partiowlar matter so reeited in the ingtrument. 

For the reasone stated, the Judgsent fe reversed and 
the enuse remanded, 

REVERSED AND REMANDBD. 


Barnes and Gridley, ‘7., canour. 
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BR, PAUREDING JUSTIN FITCH 
DELLVERED ‘Tite OPINION GF THE COURT, 


This ie em neveel by “ey Niehele from on order of the 
Superier court adjudgimg bim ond tures ether persons guilty of 
eentemet of court aid ceumitiing Gaem te jail for six months fer 
Violating om injumetion iecued im the cose of Eymen Uretherg., 
Stake vo Intermotions) Ladies Garment workers’ Unton, et abe 

The bd11 im iat case aliuges thet on Pebrucry 27,1924, 
the defendants therein naced bad imetitates « qemeral strike of 
union garment wrkers «xpleyed br compleimente ad other 
menufacturerc of ledies’ adressen, Bad comnad their premhase to be 
picketed ond theix other emplogeos Qureatemed, hed congregated im 
large nuwbers wren the atrecte «id sidewalks, hoi prevented buyers 
and ethers from entering their premises, and im other ways hed 
interfered with their boeingas. A teetperory infumetion wre iseued, 
whieh, ssemg other things, reetradmed the defendemte, their 
Officers and agents, from picketing, from attempting, by thrents, 
intimidation, force, vielonee or seercion, to induce persone net to 
enter inte, or continue in, the employment of the compleinants, 
from injuring or attemo ting to injure the property ef the seme 
plainente, or property used ty them im the operction of Gwir 
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wasinees, ond from advising, oncourncing, oy azeleting im the 
@oimg of omy of ouch thince., ‘Copies of thio ingunotion were 
posted upon the fromt ond reer entromeas of the promises ef cach 
ef the complainente. | 

the complainants’ pleces ef wieimess wore then om Berke t 
etreet, Near Jeckson bowlevord, Chie«ge, meoe the center of 2 dine 
trict in ehich mony momfcctwrers of indies’ dresses amd wkirte 
were leeeted. <Againet oll ef Giese a genden) ctrike het been dee 
Glered. During ite progress, mi prier te Bay G, 1924, 0 mony an 
fifteen so«calied “stinkebowbe" core thre in the divtriet ot amd 
upon the premises of different mamufacturcre, amd additional police 
had beem detailed to aporchend Gw bom throwers. 

A Bittle after midnight on Muy 9, 1924, « police officer, 
etending wider the «lhevated railroad om Borket etreet, near Jackson 
boulevard, found « beokem bottle containing « brown Liquid with « 
eickening oder, «hich appeared to have been throw from om elewated 
train, atriking the fire eecepe on o tadiding ot 324 Bedth Borket 
street, which adjoins ond ds Between the places of tusineas of tee 
of the complainants. About ot hour aid «2 bal? afterworde, the some 
efficer saw three mom threwing shallor betiles ot o window ef 512 
Joekeom boulevard, which de within « Bleck of 322 jenth Market 
strect. The officer chased them, ond fired e shet im the air, but 
they esenpec in a Ghecker taxicab, which was wadting for them sround 
the soecner on Prenklin street. “hha wee reported to police head~ 
marters wid « “erie equad,* comeleting ef « sergeomt end three 
police officers, begun touring the dintrict in on outomobile. About 
8320 e*eleck im the morning, they wet « Checker cob coimg couth on 
Frenkiin etreot, north of Joukeon venleverd, They calied om the 
driver te belt ond <hom he 444 net step at once they turmed end 
pureed bin «@ short distmes, everteck ond stepped him. During this 
short pureuilt, four glans betthes, filed with the sew kind ef 
foulemeliing Liquid, were trou out of the cab. One of Uhtins 
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Wibroken, «as resevered by the seldce ad weed im ovidence., the 
occupenite of the cab were the four reapendents «nd they wre 
arrested ond taken to the police station. The officers testified 
that a1 of them appeared to be stupified oy imtexieeted, Gn the 
ficer of the esb a broken bottle was found, the eter from ehich 
wae described by one witmecs as “not 2 lume @eell ot o14,* and 
the fumes were such thet he was feorky overcome by ae 

The seme doy, two offidavite wore filed im the injumetios 
preocecding in the Guperier court. In ome of them, laude A. Sabin, 
one ef the compleinets, slicged thet ehem he orréwed at Bis glace 
Of business, 324 South Market street, on the morning of May 9, 1994, 
he found that at lenet tee betties, containing « foulewehiing 
Liquid, had been throm, evidently from the fire eseepe, through 
the windew inte his work schep, destroying some of hie monefactered 
goods. The other effidevit wae By ome of the police officers whe 
errested Michele ond his companions, It reloted the facts above 
eteted yegording their arrest, their «ttempt t get owzy, md the 
throwing wut of four otinkevombs ao» they started away. Thereupon, 
® writ of attachment wos devued wid » rule entered egainet them te 
shew Gouce vhy they whould mot be adjudgud gudity of contempt fer 
Violating the injunction femead im eaid cause, They files « joint 
ewer etatéuig thet they hired the teoxieeb, in whieh they were ride 
ing, ebout ten minutes before they were arrested, demied “throwing 
amy atiukeboss* aid demied «11 knowledge of the exietence af the 
injumetion. The cvidencs developed the facts ebove stated. 

tt 49 contended by aypvehiont’s counsel (1) Gunt the record 
“discloses the sbeence of whet constitutes aay charge im o legel 
sumees” (2) that the findings of feet are not supcorted by the evie 
denen, particularly au te ony kmowledge or motive by the reepandents 
of the injumetion order; and (4) thet tee seourt woos without juris- 
diction. 
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The first ond third of thene contentions relate whelly 
te the form of the acousatian ond may be someidered together. It 
de conceded by counses) thet » preceeding ef thia cherncter ine 
veives only whet is mow «0 « civil contempt. Seth sides site, 
amé apesrenthe rely woon, the decision t thet effeat tn Hake ¥ 
ine Pegple, 256 Akl. 274. in the opinion filed im that auwe, it 
dis scid (py. 102): “rem the foregoing review of the au therd ties 
in thie State tee foliewing rales applicable to civil con tenpt 
may be deduced: Guch prosedings may be commenced by petition er 
affidevit filed in the court having furiecietion ef the couse 
wherein the order was entered, the vigletion ef which forme the 
basie of the contempt procesdings whether com-cneed by petition 
or sfficavit, the alleged contempt need mot be «et aut im the 
petition or offidevit with the exme partimilerity es in required 
in @ eriminel information ar iniictment, the rules im thie regard 
appliceble to other chancery pleeding will eontrel.* In the 
present cease, the preceeding «ne begun by the filime of off idevite, 
the respondents were rujed to show souse chy they ahowle not be 
pundehed fer contempt for violeting the infumction “ss alleged in 
the «ffidavite,” od theiy enower asserts that they hed me Imewledge 
ef the existence ef amy injunction “shich they ere charged with 
Violeting." The lewt qustetion showe thet befers their mewer was 
filed, the reapendemts fully waderetecd the nature ef the charge 
ageimat them ond that they were eomesd of vieixting the injuneticn 
which bad been desued im the cuce mentdemed. The reverd alse shows 
Thies ie eli that is required im mich canen, sccording to the loter 
decisions. The encient md extremely twehnicel precedure sen tioned 
in Persone v. The Poophe, 81 121. Apo. 467, is not im aocerd with 
the modern practice os cutigmed im the later cane of Hoke v+ The 

ite Supra. ‘The court had jurisdiction of the ubject matter 
and of the persone of the recpendents ond we are wneble to seo thet 























Siw aa’ ata 
ye ake a 
cu . or. 4 Se 





* etaene tne. sataiasde grea Wy Be ‘ae toe ian ne 
Pe 3 cae eomeareredantannnnat ule iant 
ee at ve autho 9th Ranans of DeSean ak 
-ptthte catia wet .cqmerene favds + wean uae 
oe Bi eb traette duit a0 nein ioat wre — 7 
2% pheee Pad wY bel? modeigo wit at oe eee ake esos a 
sagt bra@ive wi Ye wetge: netayerer ade meet ti veh Boat -_: 
\ Pigemcmae Aheks at cleo btees wake patent ied ony ‘whats hat oe 
WO MARNE ey et Soka ewe te yon Hybhs a ety dows HigowOR at | 
fee edt te aediobiudsey qxbted Meme seh mh 
| MS ee Weds YS MORN Tews ENF , bose wee Sehee a’ er 
ee ee ee ee ee ee ee ee we . 2 










i tesnttatns ts docs ssexnpel ‘wien with whe it esiatain _ 
et ee slit sna te oa —_ ‘ail 
i <maeintialnduaial seule dian ~ — we 
pret Paar attain: at sty Hine | ante siceacica 


oS 





amy substantial right ef apoeelient was infringes er everleaked 
im tke procedure thet wee adapted. 
whether the evidence fuotifiet the findings of the court av te 
the vielotion of the injuaction, smi ae t “ethos (© eppediant, 
or kmesledge by him, of the dacusnee of the Injunction. There 
de mo direct proef that ewooklort ond hie caapeniens threw the 
bemt ehdeh injured the property of the complainant Habdn, sor 
omy direet proof that agvehiont hed smy miowledge of the in~ 
Jumetion thet was deemed im cemplainate’ behalf. Out whhhe the 
évidenee in enppert of Oe findings ef the eourt as t¢ these 
matters ga woolly cirewastentizi, 11 iu, nevertheless, convineings 
Appellant ond his soerecpondents denied thet they were 
eught with stinkebombs in their poseresien; bat the evidawee 
to the contrery ie overvneiming. They did set attempt te explain 
ouch Peeveseton; they contented thameelveo vith denying thot such 
was the feete The «widenss shows thot ofter they were arrested | 
the bome throwing eeaved tm thot divtrict. There was ovidente 
tomding te prove that after the arrest spreliont was im comemicatic 
with the dofendent tandem. The rerpondomte were not strikere oF 
employees of any of the concerne involved im the wtrike, Wat the 
evidenee fuctifies the inferonee thet Gey were hired by came of tie 
defendunta im the chancery suit te threw the bawbe for She purpore 
property md wicinass, Tho hietery eof the web- throwing atteckt, 
the prosenee of opecllant cl bie compenions in that vicinity «t 
five @*clowk in the serning, « few hewrs ofter the dnot etteeR, 
with siudloe bombs im thedy pooscouton, theie attaupted light and 
attempted deatruction of ty evidense im theiy peocossion, their 
fadlere to give oy renconable exploiation for theie presence in 
thet d§etrict ot that time ond under euch circumetencen, their 
abwurd ¢emiel, im the face of overvhelsing «videnee, thet Urey 
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hed amy bowbe in thei pesveacdom, end the complete couantion af 
bene Qorewiag in the district in queution after their errest, 
present « connectes chain of facte mi clrewmeteness that oumet 
be explained upen any reaumebic theory other then thet of the 
qualt ef appellent es charged. If he wee guilty of threwing the 
bombs ox Gf participating in euch raving, he aust hews comm the 
copies of the injumetion posted upon the promises of the complaine 
mite, even if he 414 net ope the newepeper acoomte of the dine 
ordere sad beh throwings which marked the srogrese Of the otrike. 
Im the reply brief, his sounzel gu te the length ef sugeesting thet 
the driver of the Ghecker exh «ee the oly one who Imew any thing 
abewt the bombs aid thet the police “fromed” the evidences regards 
ing appelient's comuniestion with the heedqarters of the defend- 
at tien. either of much suggestions ie cupperted by ary Teet 

Yor the reasons stated the judguont of the Superior 
court ie affirmed. 

APPERRED « 


Gernes end Gridley, 23., eoneur. 
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The defendant appesis from a fudgment in foreibic 

@etainer. The cave wee tried Wefere o jury. At the close of 
all the «videnes, each of the parties aaked for a dirreted 
vyerciot in hie favor. “he ceurt granted the motion ef the 
plaintif’, ond denied that of the deferiont. The ovidonce 
wee tonfiieting upon the question whether ony netiae gr demand 
for poesescion bed deem served wren the defendont befere brine — 
ing the uit. Take ess « question of fact, omé while there me 
evidence from which « fury sicht find fer the plaintiff on thet 
iswue, there wae elee evideneoe from which the jury might resume 
ably find the contrery. 14 wan therefore errer fer the court 
te diveot o verdict for the wlaintiff. (, 

+ Otte» 240 Thie 230, 44.) 

at do contended by commec] for the plaintiff thet 

ne mMotice or demand we necessary under the fucte in thie case. 
the premises in qucction canaiet of two lets improved with « 
threcestery brick and otene tudicing. Ga the first fleer there 
are te wtores, one of whieh ie ueed by defendont., Abeve the 
eteroe are four flats of seven rooms cach. Ali are veoant 
except one, which ds occupied by the defendant. The premises 
were gummed in 1990 by one Charles T. Mordock, whe mortgaged the 
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were imatitated od « sale of the premises under the foreclosure 
deeree was made on Suguet 17, 20%, and ere wee « dwiichency 
deeres of $896.67. A receiver had been appointed ponding te 
hearing of the foreclosure sult, whe was continued during the 
period ef redemption. The defemdemt attermed to the receiver ond 
paid vent to hie, m Docember 9, 197], a master’s deod ons 
ieeued to Yslter 56 Herrin, seciqwe of the master’s certifieste 
ef eule, and Harrie mitelaimed te the plaintiff. In the present 
forcible detaimer mit, the defendant undertook te vet up an 
adverse claim ef title, te«wit, thot Hurrie hed agreed (whether 
erally oy in writing 44 mot elear) to convey te defendant a half 
interest in the property on certaim conditions, ond thot Kerrie 
faiied to Keepy hie agreement. Kenifestiy, eh « cisim, if proved, 
would be mo defomee in this preceeding, Af the plaimtiff meds the 
atetutery demend fer poaecosion, end pladmtiff's counsel eontenda 
that os the defendant was enee « tenet ef the receiver ond had 
‘pepudiated mth teneney* by cleiming title im bimecd’f, ouch eetion 
om Rie part dfepensed «Ath the necessity of « formal deemed or 
notice of any kind, citing Botinnds Mesias, 226 Thies ANB, 
od similar caveg. 

the principle contendei for ia weli settled, wt i+ 
opplics only to ¢aceu where the reletion of Lundieré oni tenomt or 
dome other contractuci relation has exjeted between the plaintiff, 
ay hie grenter, ond the defendant, ad the latter vepudiater his 
contract oid denies the ewer’y ththe, (24 Le Re Ae De te W4, 
mete.) Im thie ence, there never wou ouch « reletéom, By Bie 
atiorment, defendent become the tenant ef the receiver end the 
decrees rechten thet he hed me other interest im the property. Sut 
thet temency expired with the receivership. The purchaser at the 
foreclowre asle did mot thereby become defandont's Lendlerd and 
when the master’s deed wax made te Nerede, the intter semired the 
tithe of the mortgagor but tock methine from the receiver, mer did he 
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ouececd to omy comtracte made by him. The recsiverahip woe ended 
long before this oudt wae brought, asd defendont never attemed to 
the pleintif? ar the plaintiff's grenter, fuorria, mer in any ether 
way recagnized either as hie lowdjerd. Aa between the parties te 
thie action, the dofoemdemt dace net eocupy the poodtien ef « former 
tenet ake, when eucd se euch tment, denies hia londlerd's title 
by setting up m eiverse tithe in himself; md therefore the 
principle contended for Wy the pleimt4ff deeo not apply. 

the oixth clause ef peotion 2 of the set on Porcible tutey 
md Detedner provides thet wien lands or tenements heave been sold 
wider » decree of say court in thda wtate, ond after the expiration 
of the time of redemption ony porty to och decree “refuses or neg 
lecta te currender pousceston thereef efter demend im oriting by the 
permm mtities thevete or bin gent," the person em titied te 
peseeecion mey recover poseceuion im the manner previded by Ghat act. 
the ection therein provided for in « special atatutery precerding, 
sommepy in ite natwre ond in derogation ef the commen law, and the 
mode of proceedure provided Wy 414 must be etricily pursued. Gitaeereld 

Ve Suiom, 165 Thi. 364, 460.) Such written demend do « coméition 

preeedent te plaintiff's right ef resevery (Lele, chi ttincte 
til, 299. 374) ond ouch demend must be proved. {Ze 
MOL Eble Ape B40) 

Per the errer of the court in directing o Werdiet, amd 
emiy for that reamem, we ore cometreine( to bold thet the Judgnent 
uct be rewerned ani the couse remanded, ond it iil be «s erdered. 

















Bovmee ond Gridley, dijo, cemeut. 
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Thies io om appecld by defendent from a judgment against 
it fer 2560. There is ne oppecremoe om behelf of the plaintiff. 

The second amended statement of alaim alicges, in sue 
eteiee, that plaintiff, being im defendent's aupley, ought of 
the latter two trucks for T1850 each; that defendent agreed te 
take in trade a Ford truck belonging to pleintiff, at on agreed 
price of $950, aid plsintiff agreed to pay the bajence in 
inetaliments of $26 « week en ench truck, Wy deducting the some 
frem hic salexy; that this arrengement contimed for tventy-seven 
weeks, when defendont terminated plaintiff's employment, but ree 
fused to repay the muaunts which hed been so deducted from his 
#alery, ageregeting $1664. The omended affidavit of merits con- 
Siste of 2 denial of the slleged contract for the purchase of 
trucke snd ef ony indebtedmews to the plaintiff. The defendant 
eleo filed « seteoff Gleiming that while pleintiff ws in 
defeniomt's empley he collected S1761Lo24belenging te the defendant, 
which he failed te turm over. 

The case wae tried before the court without a jury. 
The only evidence om behalf of the plaintiff was that of the 
plain tart Kdmeoif, His testimeny supverts bis claim. There is 
im the bil] of exceptions whet purports to be « treiscript ef the 
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tertinmeny of mother witness called by plaintiff, wat his evie 
demee seeme t@ hove no bouring on ony ise in the case. The 
trial gudge certifies that the bill ef exceptions comtains 212 

the evidence, wit that the “reperter had trouble in wideretend- 
img md getting Ge testinany* of that witness, end thet “fram 

the record,” hia evidenes “seems incomplete;" tat the fudge does 
net certify that enything wos omitted. oth sides agree thet 
plaintiff wos employed at a selery of 975 a week, that his duty 
was to deliver defendant's goodeend coliect the aamumte due on 
goods went out "0.0." thst in making such deliveries, he used 

two of dofendunt’s trucks, od that $26 wee deducted from his 
aalary coch week fer exch truck. Piaintaff claimed, 4 defendent's 
efficers dmiet, th t_such deductions sere to apply on account of 
the purchare of eof4 trucks, plaintiff insisting thet he bought the 
trucks with thet wonderetendime, ond defentmt clsimine thet such 
éeductiona were made for plnintiff's uve ef defendant's trucks. 
Defendant preved by eovyeral witmesses that plisintiff het collected 
moneys for godin went out €.6.0., thet he had failed te turn ever 
ll of wach coliections, atd thet whem his employment sessed, he was 
“short” mere thom the amount of the plaintiff's claim. One witness 
testified thet plaintiff admitted mich “sherteges,* tut eaid that 
there wen, nevertheless, ame him at dexst $200, Fiaintff, im ree 
attel, demied thet he woe ever short or thet he ever seid he wae. 
A&% the clese of «11 the evidenee, the court ocids "2 will find fer 
the pleintif?f im the om af $000,* 

There is no explanetion in the record fer thie finding. 
if it be sscumed thet the court did met believe the defendmt's 
witnesses ond did believe the pleintif’, then the finding ehewld 
neve been for 21654, ae ¢ladmed by the vinintiff. if it be further 
aswumed thet the court believed only part of the plsintiff's story, 
etili, there is mothing im the reserd upon which a finding ef 
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$500 could be banned. Defimdont contends the fimding was « come 
premise, “hether thie be true or mot, 14 ds menifertiy contrary 
ta the evidence, and fer that reusen the fudgaent will be reversed 





Bermes wad Gridley, JJ., concur. 
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ths plaintiffs were the leecees im 6 leave from the 
defendemt ef o double siere atid part of the Daeewent of « midide 
inal om Yroadway, im Ghheage, The leave ren for five yoore 
megiuning “ordi 1, L0%5, ot « rettal of S15 « month for the 
, first yoor, G75 « month fer the next tom yours, mid G200 a 
wonth thereedter, and contaimed « provision «teting thet lessees 
 «“eve depesited with the lesee? C1200 “ac good feith im performe 
img sef4 lenee,* whieh io te be applied ta the payment of rent 
fey the lest six monthe of the term. Plaintéffe took poseoncion 
amd gold rent wethh “uguet My, 107%, on thet day they ylelded 
pousension of the premises wid tamer over the keys to defendatt. 
Sefendemt divided the preaiecs into tre stevres, rentec ome, end 
ehoat Secowber 1, 1925, ecowphed the other Miaeeht, The reupen 
Pleintiffe wrought oudt for te rancinder of their deposit and 
recovered o judgment fer 2790. Defendant appeals, 

the waele comtreversy turne an the question she ther 
there woe 6 surrender end comeeliatio ef thw lease on cugnet Ki, 
2924, oy whether plaintiffs abendened the premises at thet time. 
thie is purely « quewtion ef fect. “here was evidense om beholf 
ef the pleimtiffs tending  preve thet defendent accepted 
Piaintiffu! warrender of the premises with the understanding 
that he chewld find snother tenant er would eocupy them Mimself, 
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| pad thet dm ebther ene he wold vetuen the deposit lese the 
rent ef rent toot dering the vetenoy. Om the other bund, there 
wae avidomeo en behalf af ty: defendent tending to prove on a bendone 
ment of the promiees, on uneucseental attempt ty Jefendott te embe 
det and « oubeeqemt romedeling af the premises ty defemdunt, she 
them routed ome of the rompieled stares ond eooupicd the other tame 
elt. to hove exumined the evidence im tie light ef the contene 
tiene of movellait'y someel and we ore wale te «ay that the 
finding of the court de monifectly against the wight of the 
evidente, 








Setendant contends fiat wader the provieiems of te Lease 
he wee ontitied te retain the depends far the full tere of five years, 
notvitheteding whet eooured fm ABoS, oo obeve btoted, “4S ore 
umobile t¢ agree with thin qintemtien. If Os promieoc were surrenders 
#4 te wd socepted Wy De cafesdent, se we think the court vas 
gaetified im finding fram the ovideatoo, the Lease wou comochled, te 
teke effect oo socom oo the promiees vere reerented or socupied ty 
the defendamt., After such wmovdletion becume effective, it fia 
evrieus that Ho vont would over aceres free piaiwtiffe fer the reat 
Of neh promiowe from Geteber 1, 1027, te Murch 9, 1908, ond 
defendant mo longer hed ay right to retede tm depowli mede by 
earings “ae goed falth in performing oodd iveze.” The ree 

winder oF the depoult wee tharefars reegverable {rem the defende 
ant on money hed ond reosived Wy kim for the ace of the plaintiffs. 

The judgmimt ho affixed. 























Barnen oid Gridley, d4.. concur. 
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im om action for melicious prosecution, pleiati¢r 
pecevercd « jodgnent ageimet Willie Chdaltss od George hiel tas 
for G19, There fe no ovidemes whatever im the reverd thet would 
guetity « verdict sgeimet the Intter, “Gilie the evidene: seams 
te shew thet he wos a garter ef the ether éofomdmt od that 
plaintifr ene their clerk, 44 dees net fellow merely frem the 
fost of partcrehiy that Gearge wou linbie for the torts ef 
Willdan, I¢ do to0 fundider « proposition to rewire the citetion 
of mthorities, thot onc partmer io met liable for the torte ef 
his coparter wiiess he hee in see mamor agvanted therete ox 
partheipated theroin, There vas no pref of such ascent er 
porthcigs tian. 

fhe role ie alee well entabliched Ghat where in on 
action for tort agaimet te or more the proof foudla as te omy of 
the ¢efendenta, these ogeimet whom there ie ne evidence are : 
entatled to « werdiet. (donee we Vara, OF This 206.) A motion 
wee mode beth at the clese of the plaintiff's evidence md ot the 
essntl toad vied as the evidenes to direct « verdict in fever ef the 

ionte. Aa te Geerge Chialteas the motion should heave been 
senha wed 1% wos error te demy it. 



















[ 
wits Tayo Cattenins b 
| duties a a 


ge oe ieee 


= Rk windy tot petenddoges ihew ont ue war ott ie 

t: de we 6 @Rbel Yhevy om me 1% sud some Heo rr | yi 
OWS Rate: ot UR wn) mote tuitmyn wonet nh neh 
ee ee ee ee | ibn a iad a | 
OO Sn hee, seUmbhne 4 NIE Rina eee MS MON: ee te te eta 
wt Ye aoe me Hoknere « fumrah st wonminkry ott th eae 
mE wens Sisvest mt ox co eed nde yore eo md, anton 
Hh eh OF wR ae OR ha sores aa 


yay 
% His a ~ 


rd 


The jJadgeent beitie » wnt eo t beth defendants, 16 
eonmnet be reworned an to ane ond of firmed on te prichipesntiedt un 
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Pleintiff recovered o judgement for $154.95 against 
defendent for the value of serk done ond weteriola furmiched, 
MeSeaiens sppeale, There is noe appearenee on behelf ef the 
plaintiff. 

Pisintiff is o momufacturer of paper bexee. Uefente 
ant deale in sitemebile scsescertes. On Jumuery 27, LORS, 
éefemaemt gave to one ef plein tifrs salesmen « verbal’ order 
for 16,000 puper texeu Like 2 sumple entmitted, "te be delivered 
at theeeriiest poevitie sement,”* « written confirmation of the 
erder to foliow by maid. Plaintiff’ begun werk ot once. Two 
deye Later, dofomdemt mailed a written order to plaintiff te 
furnish “16,000 boxes printed in te colers «« per soamphe ond 
apy entaitted, fer Presto Fit Deluxe Hirrere, to be billed et 
$5.96 por 6, billing to be mede to the Frecto Feit Company,” 
ond te be Golivered to thet company at Yowkegan. “hen thée 
detter wos received by the pluimtif?, the saleamen “notiaed that 
the goode were te be billed to the Presto Felt Co.," end “eoked 
we thedy rating.” sfter deine, ee, he telephoned to the agent 
of defendent whe had given the yerbel order, that plaintiff “would 
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eve t have seme qucroniy of payments" the reupen, defendont's 
agent @icteted e letter giorantecing the payment of 211 goods 
bMied te the Waukegan company aniii further notice, Beth the 
written erder end the guctemty were adaned in dofendunt® a ROM, 
by As 3. Laverty, vin toxtified thet he wae defendent's adver. 
tising ond sales momager mid hed chorge ef defendentts orders 
for payer boxes. Flnintitf salmewledge racotpt of tha annem ty 
end ateted ite wnderstunding ef the term: af peyeent. tH this 
dotter, defencont repided by mail withdrawing ite gucremty. Flaine 
tiff's suleomen testified thet he then saw Mr. Laverty and thet 
the hatter oodd: “the board ont up ond Mined would be taken *# © @ 
by some otter box mamfactarer er by the Gieplex Corporstion.* 
Later, defenédont refused te pay onything. 

At the thee the euarenty wae recodwed ty pleintirt, 
it Bed elreedy “imed the beard ond ait wp S000 bases, Jide and 
Platforms.” The evidence shows that the order contemplated « 
pertieuler kind of beord, Mned with « epecdal peper, od that 
ei, the oteck required to meke 16,000 boxes of thet kind of 
materiel had been ordered, The wunoentrodioted ovidencs is ta 
te effect thet the value of this «ork od materiel wos 4127.90, 
whieh, with $7.45 fer interest thereon, is the amount of the 
judgaent. 











The whole argument in the brief of defendent's counee), 
Ae based upon the thwery thot the proef deeo met shew thet Laverty 
hed omy mitherity to make euch « guaranty es he ancumed to make 
on behelt of defendumt. ‘ exaxination ef the record diesleses, 
however, that the auit i« mot brought wpe the gueranty. The 
statement of claim senslete ef commen Lew counts for work ond 
luber done aid materiale furnmiehed, fer goods bargeimed amd sold, 
for goods a@id and delivered, ond fer monry due om em secount 
Stated. At the opening of the triad, defendent's emmeci asked 
that pleintarf be required to cleet upon which of theese counts it 
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intended ta ae end pledmtiff's eounvel then elected & proowed 
on the firet shor work, Lebor ond materiel furnished to defendes 
mG withdraw oli other eliegations ef the etetement ef claim. 
While the evidence chews the eucromty ond ite withdrawl, the 
plaintiff claimed methine wen er by virtue of mach cucromty, od, 
oe sbeve otated, the roserd chows thut the aegont for which the 
fecgmont wos entered represents only the value of tae work ond 
letor dene ond meturiale aetucliy cat up ond prepared Wy plein tiff 
before the «erk was estopped by defemiant’s refyessi w gucrantee 
the aceount Af bhijed ond delivered t some ene alee, Aa wm 
widerstend tae reverd, the work moe i fuct deme ofd the materiais 
prepared under the verval order, Neither the written order nor 
the gusrenty sas oper ected upon, «ud Aclither wer med on, Hong, 
the shole matter ef the gusratty mate neo figure dn the ence, 
except te chew why the originel verbal order was never completed. 
The Judgment is affirmed. 








Bermen ond Gridley, JJ+, coneute 
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in » first cless eetion in contract brought to ree 
cover payment fer cicht earlenis ef paper, defenient's second 
amended affidowht of merits woo atrickon on motion of plaintiff; 
omé defendemt electing te otctd by the sace, om order of default 
wae entered againet it for went of mm effidevit of merits, 
domagew were saeagerned ot the om of $5261.96 md judgment wee 
tered for thet awemt, from «hich defendant oppeciee 

FPisintiff's anended «tateamt of claim, softer stating 
generally thet ite olnia is for the wount dus fer goode, waren 
ane merchetdier sold and delivered by plaintiff t defenidont ie 
Hevember wid December, 1927, aliages thet im September, 1922, 
the porties ontered inte a verbal contract fer the eale ond 
delivery by the plaintit’ te the defondomt of yorious Kinde ef 
paper, et such times ond im euch «emmte md of such prices 
ae the parties sould therafter frem time to time ogres wpm; 
thet “when purchases were made the purchasers weuld Xeod im te 
Yellvead care and comadgn the paper to defendmt «t Gram Rapides, 
Bichigm,* ed that the prices to be pnd would be feted. Gare 
at Chdeego, cach ger to be paid for eithin thirty days after 
the same was loaded at Chicago. This atlegation is dented by 
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the seqmd omended affidavit of merits. 

the etatement of claim them alleges that "“sureent tw 
mad im accerdenee with such understonding of September, 19%%,* 
two written orders, vadch ore eet out in bees yorba, were given 
te the plaiueciff, The (iret wie dated Geteber 31, 1922, ona 
@ulied for 200 tone af #1 Mixed Foper ot $27 « tom, and 200 tens 
of #1 Bewepaper at $98 a tom, te We pecked im mavhine=compres 
Dalen, chem, éry ond free from strings, dirt and Sisal aie 
ons delivered "turing Bovenber vithout bemching,* ween the tome 
Set % dave fomsds “Shhenge.* It du alleged Ghat thde order woe 
afterverts, by muta sgreement, saended so that the qmmentdty af 
#2 mixed peper to be Gelivered on thus order wae 250 tone inetesd 
of 200 tomn, The second order was doted Secomber 1, 1922, md 
eelled for 260 tone of 71 Mixed Puper at $20 = tom, te te dekivere 
ea “during December without Wmching,” and contained the nome 
statements an to puckitigs gtede, ond terme of payment ne the firet 
evder, ‘The giving ef these orders fa odmdtted by the amended 
affidavit of serite, wot the statement that each orders wore given 
pursuit te o verbal contract meic im Geotember, 1922, ia cpeekfice 

The statement of cleim thm alieges tient oyrivic the 
mouth of Novestber, 199°, cledmtdfs <hiyoed te ¢<feneont fourten 
@uts of paper, whieh wore eecopted by tee Gefomiemty thet the lest 
‘ue 9G shipped wan wet yedd for aid ite velee woo $558.64, This 
@ilegation je admitted by the aonded affidavit of merite, whieh 
states that the cum momtioned was tendered t@ plaintiff im open 
court wid the tender «on rofused, wiereapen defendant poid thet 
anount of masey te the clerk of the court for the use of the 
plaintif’,. 

Tie stetement of chaim next alieges that under the 
second order, pleintitt shipped te defendent, between Bscember 
dy 1922, wid Devember 96, 1922, seven corse leaded at Ohivage 
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with paper of the chorecter mentioned in that order, and the 
aeteile of these shimemits are set ferth in avven separate 
Poregrephs; thet seid seven care were accepted by defendant 
wit were mot pedd for] aid Gint the value of the eight enrs 
received mid accepted by devendent, but net padd for, ds $7125.05, 
the monded offidavit ef merits dees net deur any of these hips 
mente mer the aiieged value of the same, nox thet they were net 
pedé for. An © much ight eure, the offitevit ef merits omite 
that defendent aees for the ocr ehivpcd in Zovewber Wat claims thet 
gleimtaff G24 met perform th: second eontrcet amd xe epndnst 
plaintiff's claim for the valee of eave core votucliy delivered 
wader thetcontrect, cloime the right te recoup damages for puch 
Ronepuerformenee, ov hereine®ter «tated. 
| the otatement of claim then alleges thet om Booesbor 
@hy 1922, pisimtar? wae informed ty defendant “that defendant 
e@uid mot toke im sty more paper, thet the plent ef écfendmt =e 
dow: wid thet defendemt could not make poyment fer the cage 
whipped im Nevember, 1922.* This cliegetion is fletly denge4 in 
the omended of fAdevit of moritu. 

fhe stetammt of cleim alse sects forth, in kees verb: 
sertoin ietters ef the defendet, purporting ta show that after 
Deewsber 2, 192%, defendant complained that plaintiff wan behind 
im its shiyaontes under the second arder und demanding “tencdiate 
ehipeent of all tonnage op thet the order may be completed wi thin 
the perfeod,* md that leter, defendent admbttwed 24 sca behind im 
its paywente om pleintiff's “imveioes prier te December int,* 
wat hetmndied « check far the «me in Jommary, 1925. The states 
ment of cleim then alieges that Beemise och payment wow net mace 
within thirty dayo after the ears were lasded at Chicagn, defonde 
emt hed “broaehed ite contrest md was io default” vhen euch 
letters were written. 

tho etetement of claim concludes by ehieging thet 
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the wom of G190,00 in alee tue for interent on the value of the 

eight cara wepedd for. 
tm the omended offddevtt of merite, pstde from te 

tender ef the amount 4ue upm the ear chipped im Fovembor, 192%, 
At do alleged thet te poper thet was shipped during Roverber, 
ROS2, woo Not wp to prude wl comtedimed dirt on4 oGwr foreign 
meatier, on veieh account («fendent chadeec the rich’ te wake - 
certain deduetions from the sentroaet price md offered w poy 

the remainders that plaimtai? refuaed the offer, dherewpan 
defendant paid the saount £0 admitted was due ander the firnt 

mtradt ud plaintiff trenght wait for the differenge, which ons 
wigtelly a part of plaintiff's otxtesent of clefa in thie wit, 
tat “so efterverde welved ‘yr the pleimtAff ond emitted Crem the 
mented statement of aletmy thot plaintiff foaled to comply ith 
either of seid comtrects with reepeet tw the cuen tity of seper 
ghdppet Wy 14; thet heemse of plaintiff's follure te ship the 
meomtd ides ordered, defondemit went inte the epen movlrt, ofter 
netityine pleimtit? 44 wold do so, ond boot 150 tome of Mo. 1 

ixed papsr ef the kind ond gerade wpeckfied im the sontencta, ot 
i Maat saneinidtidets dele salatins auton af 060 w Sins or S000 tn 
engeee of the contract proce <tigh defendowt seeks te reseuy as 
ageine?t the demmd af the plaintiff. 























material ubicotione ef foot wpe weich the sLieged right of 
notion of the plaiutaf? depemda are epecificaliy demfed by the 
‘amended affidavit eof merits, ad thot on cpparently veldd cleda ef 
yecmapemnt ie interposed, The glet of the oledmidff's claim is 
that Wy weave of defeniunt's failure to pay, according to the 
terms of the contracta, for the super At recedgved, plaintiff’ hed 
the Fight to oii 4i¢ ebendon the epeedal sonteccts end eae fer the 
value of the goods attueliy delivered. Yhe right @ medntein 

such om sctéon woe offiwmed do Moms So. ve Bagnem, 149 221. 238. 
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fo thie oledm of the plaintit?’, defondomt's reply, in wtbetanee, 
46 that the November contract was completed wid #21 paid for 
 exeeph the price of one car, chich 44 eimktted ond tenteredy that 
as to the December contract, pluintlff wan itecdf in defeult wt 
the time the oudt woe brought, by ronson of ite fxiiure und ree 
fase to complete the porfarmonee of its contreet, ond dafendent 
iu entitled to recoup ite danoges secssfened therchy. If the 
sential facts stated in the smended afVidavit of merkts are 
true, defendont has a good defense to «t Least » port of the. 
plaintifr's claim, ‘the affidovit 42 wmecescarily long od in« 
vohved. Page after page of ite avermants camediet of comelusions 
end argumente end the reaitel ef evidenes, meme of vhieh bow ony 
proper place im ouch om affidavit. Mevertheless the offiderit 
dees join iuwwe with the plaiatif? upon seme of the fxctu alioged 
by the plaintdff which ove eosential te ite right te recover, 

sd upon och iseus defomdiaat woe ontithed to o trict. 

Se the waht 40 not Wrought ween the contracts bat is 
brought upon the theory thut the contracts were comoeLlad, 
iuterest ie atly aliewable if wirsasenebie and wexotious delay 
in peyment is chow. “ way cleo odd thet we think that tw 
point made by defendait's counsel thot the contracts were 
eeperata mid thet « defowlt i oie eomid We mo valid growed for 
emceliing the other, in «ll taken. 

Phaintici*a counee, have couse’ ta be inverted im the 
vouord the rules of the lamdeipal esurt, which require thet om 
et fidewit of morktu shall etete thot the offient “hee knowledge 
of the feete." Xt do aleimed thet 4ufendent's offidewit of 
merits deco met on wtnte. It ie made ont sigied by » mam ee 
seye he do the getieral manager of the defendemt. ter stating 
the faets we have ommerated, he ofge 24 ond bie of fidavit fe 
wppended wtating that be “hes coed the abeve oid forogeing aended 
effidowlt of werkte by kde subscribed, ond mews the contents 
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tmeveuf off that the metters sad things therein set ferth are 
true.* Defeidatt’s eoutee) any thet this point was net made in 
the trish court. There iu nothing im the roeard to shew whether 
it ses or Aete However, we think the statemoit queted thet the 
*“atfient mews the contents" of the affidevit "and thet the 
matters theraim set farth ore true,” avounte, in effect, a 
otatemen?t that he “knews* the facts em etated. I¢ seems inprobahi 
tet ety Lewyer would permit « fi¢gvont te be extered e¢einet hoe 
eident beesmuse of ough wi elieged defect, whem «ll question cheut 
it could be ce eusily removed by amendment, Af the objection wae 4 
Yer the rosgema efated, the judgrommt ie reversed und the 
esaee fouemded for a trial upen the issuer presented oy the anende 
stetewmnt ef “lai ati tie secmd omensed affiiqwht of meri tits | 
REVS Av AMAR 





Sames and Gridley, J3., omeur. 
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By thie append, eprelient, “hrie ¢. leventis, seeks 
to reverse « judgment agednct him for $267.58, reenvered in wm 
action in contract browcht agedmet hie ond Busetow & Cos, @ 
corperntion. He contends that the enly deme presented by the 
pleodings was thet ef joimt lisbility, thet te evidenege fatis 
to show any Lisbility, joint ar avvyeral, ond that the court 
erred tm Giemieving tusetes & Co. mid ontering Jncdgeeut egedinet 

‘the statement of cledm sileges a vremice by beta 
defendants to pay fer work deme oid wateriale furnished ty 
plaintaf? at their request. evemtia, in hie effidevit of 
wmerite, denies that beth defendents, ar he clone, ordered the 
work mentioned in the stetament of claim. Busetes & “o., in 
ite effidevit of merits, alieged thet beth defendants erdered 
the work done, wid that it was agreed that it should pay 9150 
of the cost of the seme and Leveutic should pay the remainder. 

Pieimtiff ie « eign pointer. fucetoes & Co. deal 
im ice oreom, oad Leventis operated a lunchreen end bought 
his doe creem from thet compeny. It appears that pleintiff 
furniehed Lewmtio with a electrie sign «t on sgreed price 
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of $250, wid that he afterwards pointed « mober ef signe whdek 
were iuetelied im Leventiat place of meinees, Rext or all ef 
theed signe contained ai odyerticenent of Pusetos & Co.'s Lee 
ere, ond Loveitie testified thet he uwiderstesd thet Sescton 
& Ce. were waking him o procont of “he sigis, of ndvertieomente. 
Plsimtaft testéfied, hovever, that shen the electrie sign wan 
ordered, the sguit fer Runcton & Go. agresd te pay 91% towards 
the coct of 4¢ uid aondd, du the beorine of iowintis, that 
Leventio would pay the balemes, t© which Levyentie endd methine, 
wut aceepted the sign. Fisdmtdff wiee testified thet all ef the 
other werk oad meteriule imciuded im the plaintd? i's cleim wore 
erderes ty Leventie. The eviconee shows thet “Sueeten & On. 
pela pleintif® Gite, whkeh 4t contended, wen 211 At agreed te pay. 
Svidwmtiy, the triok court camoluded fram the evidenee thet ouch 
was the egremmemt af the partieny for ot the chewe of ali the 
evidenen, te court entered « finding in fever of Gusetee & “op. 
aed Giasiened the at as to 4%, aid them entered « finding end 
fedqment sgedust Leventis fer the belenes of the plheimtirr's 
@leim. <fter « careful review of the evidence comtedmed im the 
wwcerd, = think thy finding avd gud@eemt ef the court de telly 
mapperted by the evidewow ani thet there wae me errer tm dice 
wiexiug the onee os te Auootes & Ge. wid entering fudgaent ageinet 
The judgment ie sf firmed. 








Gridley, Jo, cuncurie 
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SPAMLES J, TRESILUH, if | 
Appellee, LUTORLOCCTORY APPEAL FRow 
he , 
| ae CIRCULT COURT OF COCK COUNTY. 
WHIOR FURL COMPANY #t ol, 
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This le am eopeal fron on interlegutery order ep- 
pointing » receiver for the Union Fuel company, a sorperation. 

Thies blll te filed by a steckholdery and alleges 
that the corperation has a capital steek of $1,900,000, half 
preferred and bul? cemmen, and owns six coal mines im Tiineds, 
upon which there are enewmbrances im the fore af first, second 
and third mortgage bonds averegating $1,926,000; that in Septen- 
her, 1785, the corperation “became and wae finemelaliy involved 
and unable te sreeure funde whth which ta operate ite coal eines 
and egal sropertios,” whereupon, by aatrerity of the board of 
directors, the officerna of the corperation axecute’ a losase of 
ail ite properties fer a term of alateon yearye, with ao previeien 
that the Lease might te terminated at the end ef any calendar 
year ty elther party apon three wenthea' written netlee and pay~ 
mont of $10,000; that by the teres of the lease, the lessee 
agresd at “ite” own ocet and exsence te keep ant maintain the 
ieauor's property in good condition anit repair and pay 211 tazes 
thereon, and to pay eo royalty of seven and oneehalf cents ger ton 
of coal extracted from the mines, and alee agreed te advance from 
time to time to the Leseer euch sume of money an would be euffi cient 
to pay any instaliment af erincipal er interest due won ite aorte 
gages or other mMowebrances; that the leesee kad sade auch ade 
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vances until the lesser awed the lessee 935,000; that in April, 
1924, the leeuae seamed te epernte the mines and on Septexnber 
24, 1994, notified the leeser of ite intention to terminate the 
Lease at the end of the calendar year 1974; that the officers ad 
divegtore of the corporation “heave advieed your orstor that they 
have no funds or sceuritiies from whieh funds com be realised wi th 
whieh te operate or te maintain” ite opal mines and intend te 
efaee operating the enme and to ¢eage doling OCusineea as soon ae 
the mines ehali be eurrendered by the lesoew at the ond of the 
aalendar year 1924; that "by reason thereof’ the sald ¢oal mines 
and oon properties will rapidly deteriorate ant be waated, 
water will stcumileate therein and the value of sll of said 
properties will rapidly ¢eeliine;* that complainant is informed 
ama believes that the value af sii the sageete of the corporation 
ie not muiTictent te pay ite bented indebtedness oma the par 
value of ite preferred on’ common stook; that the ¢eal-ancyal — 
interest om $910,500 of the bonds will be due on Tanusry 1, 
1928, and thet ocmpiainant is informed and believer that there 
are no Tunde avalloble for the payment theres!, "ner are there 
any funds avallalie for the services ef watekoen or aaployece 

te protest the seid coal mines, properties ant rights from lese, 
deterioration, wante and depreciation,“ 

i eriginaliy Filed, the only defendante named in 
the bill were the cerperation end the trastee in the trust deeds 
eeguring ite martguge bonds, The prayer of the bill is that the 
corporation be diseclved, (te aeeets sold and the preseeds dia- 
tributed amone the persena entitied therete, that o reeelver be 
appointed with power te manage and aontrel the property pendente 
dite, vith the usual powers of reesivera in chancery, wid mich 
ether and further relief ae eqnity may require, The nanes ef the 


officers and Alrectors ere net given, and they are net sede parties 
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ae wueh. The 6111 was duly verified. Upon notice to the defend 
ante and te “Lelond Cowl Company" (whieh te net named as a deo 
fendent), a receiver wae appeinted in accordance with the prayer 
ef the BEil. 

Seventeen jars Leter, aeealient, suether stegkholder, 
‘Waa given lcave te file an intervening petition and te made a party 
defendent, Nie petition, brie ly atated, sets forth a series of 
transactiona betreen certain stoekholdere an ¢irectera ef the 
mien Fucl Coupary, and = eerveration galled Garerd A Company, 
engaged in the “investeent securities business," whereby the 
latter acquire’ a eontroliijag interest in the “ion Fuel company, 
and then incerserated the Leland (eal @ompany, ond caused the 
feracr te exeeute to the Latter the lease mentioned in the bili, 
Whieh, it fe alleged, was a fraud apen the Fuel company ond the 
intervening petitioner; that ¥. BH, Leland, sho hed been president 
en4 general manager of the Peel company, resigned te become presale 
4ent and dlreeteor of the lessee sompany; that seven menthe later, 
ae pert of the “soneviracy te wreck the Fuck company snd te dine 
sipate ite serete to the benefit and galn ef Garerd & Goempany,* 
the leeeee eutdeniy eseaned the seperation of the mines ond hae 
failed te operate the sane since that time, se a result of which 
the eorclus wid wmidivided prefite of the Fuel company, asewnting 
to apuroximately $254,060 “hen the leage wae wade, have bean wiped 
gut and there existe a defieit of apyroximately 390,000; that this 
hoses, it io charged, “was the reeuit of the greszly nesligent mis- 
Mensgement ef the affaira of the Fuel company wider the 4irection 
of Garard & Cowpany ond ite offisers snd agente who vere directors 
ef the Fuel cowpany;” and that the president of the Fusi sacpany 
. (whe de a direeter and one of the largeet stockholders of Garard 
& Gompony) hae stated that he would poreit the Fucl company to be 
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thrown inte the hende of a receiver, Geon after this intervening 
petition wae filed the D111 eas atended by adding ae gartier de- 
fendent ali the ateekholdere of the Fuel company. 

Appellewt's eowiee], gentend that the order apsointing 
the goosiver is abeslutely wold. Starting with the prewise that, 
axenpt at preseribed by statute, « eourt of sduity has no power to 
dieserve a sorporation, they elaim that the only statute of this 
State purserting te give wach jurivdiction is the Correrstion 
Aet, ané that such act confers euch Jurisdiction only when « 
suit in equlty is brought by a crediter, for ome of the esuses 
mentioned 1m nection 83 thereof. Appeliee's counsel replies by 
pointing eut the fact that the 612] prays net onigw fer the 4igeelu- 
tien ef the serperation, but «lec for eaueh other and further relief 
a9 equity may require; and centends that wicer this prayer, « court 
ef eeulty hus Jurisdiction te epsolet a reeeiver to take sharge of 
the property and affaire ¢f o corperation in sanen of fravévlent 
i saanay oxen t by the officers oni directere thereo?, ond aseerte 
that it sepcare that the affaires of the Union Fuel sompeny “are 
being voefully miaman«ged.* 

Counsel gu beth sides rely te a large extent upon 
the sane cane, vie: Blanchard Bro, & dane ¥. Gay Ss., 289 Thi, 413. 
in thet case a ereiitera! &111 wae filed wider what was then see~ 
tiem 25 ef the Cersoration Agt, vrarleg for the diemolutien of the 
G3. G. Gay Company end the appointwent of a receiver. Tne bill «l- 
Leged that nearly three years before 14 war filed, one of the 
steockhelécrs of that compeny bad filed « bil] «Lleging that the 
company had aneets worth about twice the smaunt of ite intebted- 
nees, tat had peached a peint where it wee impoenibie te berrew 
money or obtain any further funde for the continuance of ite 
business, whereyson a reeeiver had been anpeinted, whe teck 
Posrercion of the unvete of the company wd sold the came te 
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eertain banke, It was alleged in the erediiors' bili thet the acts 
ef the receiver appointed in the prisr steokholdera’t #uit were void, 
The lower court sustained » demurrer to the creditera’ bill smd dis- 
missed it fer want of eauity, The Supreme court reversed this 
Puling, holding that the orecitera’ biLL stated ao goed couse of 
action wider section °5 ef the Corporation Act and that the ene 
geintment of «= regeiver wider the erier steekholder's +111 was 

void for want ef jurisdiction, In the eeurse of ite evinien, 

the court said: 


*Ceurte of chencery hove ne general pewer to apesint 
reesivers of corporations, end the general rule ia that 
by tne only aoraens reesivers where expressly authorized 
b * atatube, (& 2 ESL | i: Ye i PRs aRn Poh Pe Reh eR es es eile » 191 
Le 420.) dewrte” “are partioularly Alsinglinae to “appeiat 
a receiver for misconduct or alamanagemant of a cerveration 
- fer the purpose of merely preserving ite aseete where the 
apsiievation ie made by atockholders, for the reason that the 
soversign dees not furnish publi¢e ageneies fer the carrying 
en of orivate onitersrivaes. {S *hompgon on Cerperations, sec, 
6347; 34 Gye, 34, par. @.} exe are exeegtiqne te thie gen<- 
erei. raia. A ateckholder | dnveke and wet in gotion the 
mean of & court of equity to appoint a receiver whore the - 
eeorperstion is fraudulestiy nieuanaged by the officers, wharee 
by it is in imeinent danger of fe. ox has been rendered 
ineclvest by reason of wuch mienenagenen (34 Gya, 84.) it 
has been exorenely held by this court in Poonls ¥. vas een a 
Til, 491, that & ateekhelder msy not invexe the Juri 
& court of equity te take charge of ali the sonp any assets by 
@ seoeiver, aid thes defeat the action of the eretiiers, under 
gold seetion 28. Apoointing a receiver to take peoaseusion of 
the aseete of « correration an4 te distritute them is tenta- 
meunt te disselving the corneration by daearee in equity.” 








aeriying the principles thus otated to the fseta of 
this ense, 1% seems clear that im aq for ae the bill im thie case 
prays for the digeclution ef the cerperation and the apseintment of 
& reeeiver a6 am incident theree?, 14 caret be saintainead, because 
the coupisinant alleges that he is a wteekholéer and dose met allege 
that he in a erediter jeff the defendant eergeration. By the express 
terms of seetion 53 of the present Corperation Aet the resedy there- 
in proseribed is given to orediters only. Seetien 54 ef the present 
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section @8 ef the act in fores prior to July 1, 1919, under which 
it woe held that the “good cause chown,” therein mentioned, ree 
ferred te the causes enumerated in the first part of that veetion, 
whieh ore mew given in section 53 of the present act. (Siasher +. 
Pylimen tron > Stee) Ue., 145 Lie, M07; ABhott wv. Leving, 35 — 
Thi, 184, 167, 168.) 

it followe that the order appointing the reeelver 
was void, wleas eveh appointment ean be Juetified upon the theery 
advanced by appelice, wis: that the bili appeals to the general 
equity vowersa of the court for relief ageinet "the fraudulent 
tieswiegenent™ of the officers od direetars of the corporation. 
Among the allegations of the bili, we find no sliegation ef any 
euch fraudulent missanagement, and me feets from which auch fravdu 
iemt miemanagement cam be reasonably inferred. If we were per- 
mitted te read ints the b111 some or ali of the allegations of the 
intervening petition, a ease of thet character might perhaps be 
wede out. But the intervening petitien was filed some time after 
the order ayocinting the reesiver wae entered «' the complainant 
aid mot even then adept uch allegations af hie own or ask te 
have thee mode a port ef hie bili. Gn the contrary, in his sworn 
anewer to the intervening gotition, he diealaimed eny knorledge of 
the facte stated in the intervening petition and egked thet the 
intervening petitioner be required to preve the same, Agoording 
te the allegations «ef the tiil, the Union Fuel company hed not 
been atjudged bankrupt, nor hed any emecution against it been ree 
turned wneaticfied, nor had the corporation eeased doing businens 
“Leaving debte wipuld.” @hile the 6131 sllieces, on information 
ond belie?, that it wan the intention of the officers md direetors 
to cease doing business as soon ax the leaee expired, that time 
hed not arrived end ne preewaption of fraudulent mi emanagement 
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ariges merely from the expression of aueh intention by the officers 
and diregterea. Fer aught that appeare on the faee ef the bili, 
such intention may have been prompted by the diatates of common 
honesty, or a desire te pore’ t the orediters to teke ouch netion 
as they wight think best wider aii the clrewostmeoes, Ne other 
ground of oqubtable Juriediction ls suggested ty oowieol, 

Yor the rengene ctated, the order appointing « 
receiver ie reversed, 





Barnes and Gridley, JJ., eoneur, 
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petition, Bickermm, im the heorinme of the iuaee amd various 
eteer poreens, maliciously mace sertsim clemdcermes ond def omstery 
atatesente ef ond concerming Plens, chorging bin im effeet with 
the stealing or cenversion of 7, aid «ith having comedtted ger< 
gery «% the tine of the trial of the onit <hich rewalted in the 
entry of codd jedgnent agudmet the eocketyy md that sc a reouht 
Viens has Seem Imgured im bie seed nace, eredgt «nd repute tion in 
the sommity até hee been domeged te te extemt ef 71600, 
Citkerman*s effideyit of =crite meunte te « plea ef the genoral 
dewse with the further pless that Flems hut net boom domsged 

oma thet euch otetumente as wers made at the time sore privileged. 
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im the tried of the preeemt ection «ix wi teases 
Qectéfied for plaimtdfe end five for defeedent wd eve 
iuemy woe heard, ut, inemech on we have reached the come 
chet meedd be rewerged end « mew trial hui, 
ture, ervere ef the triel court, — rae 
froin from « dfemeniom of the evidemes. 
















eC eetien of tan euarh Sa ts eins the Jory 
wherein wos imdiented the esurt's opinion «=< t serisie facte 
ie contreversy. (2) Undwe Limitsetien by the eourt of the tine 
that defendent might consume im hie orgumemt te the jury «% tee 
i 2 i. te aoe of the epinton thet beth of 
padete ate eell taken. Yer « trick judce “© iutimete or 
give a epiniem ween « question af fact Im controversy inveces 
the provinces of the jury and ie ere fedici«k errez, os are aise 
expressions by him during the trick tending te shew s Bias fer er 
prejadiee egeimst sither serty. (edregy ¥. Eotchor, 
o77, 279; Mexeen Yegpla, 275 i2is “ ™ ‘Sense aras 
O96 This +m, » 6.) & wcueitulh eoeims tion ef tee ecnenntl at 
‘hei jones that seme of the court's remarke vielisted 
beted te belittle «md prefetice aofonconi’s 
demer ed the meee of toctimonr presunted, thet the ceurt oid 
tet sllew defendant sufficient tims te «rgwe Mie cose befere the 
She court limited the orowmente to 10 mimtes on «2 Bhin, 
ling tefomdiomt ehjeeted, otatime thot he needed more 
time te grecemnt te the fury = preper sielgyeis of the «vidense. 
After Jefeomdcnt bed edoresved the jury fer 14 mimutes the seart 
vheppes him (metchthetentime hie objection aid otetement thot he 
hed important motters yet t <pgue) ond sddomummed court te the 
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lleving eerning (uhen the gory were ersliy inetructed) oteting 
te the gary; ‘You wi hove to come back unyhow. I don't 
asvmee Lt is going te take apy grest time te acliberate.* is 
Dabte v. Pegple, % i211. Li7, 1% eue kel to be orver for the 
trial court te Limit the argument to five wimutes on « vide. 
the Court, efter «teting thet = fr4el emurt hed » dieare tionary 
power to Limkt arqumente of sewer, «ithin reseen<bic Sounda, 
ead (o. 220): “Sat the rewtriction mast «Droge be © coswonable 
westeiction, 4 shat is eexeemebie meet be deteortme * 
Qeracter aid cirewretomees ef the ance or trisl.* (See, aheo, 
Seek geek v. beory, 87 Ti. > Merll-Nlcack Country oe. hath 
34 tik. S95, 443.) We think thet the Lieitetioee ac te the 
time te be concwned by cmrmce] foresee 
sere wires vousble wader the circwes 
@ourt ataese ite diverse ties, 

Yer the reveeme incierted the fr dement ef Ose 
Mmicipeal “court ie revorset en¢ the couse women ce" for a awe 
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WA. PISTICE GALOLEY DALSVEAN THY GREWEOR OF THe Coin 


tm Merch 18, 1929, plaintiff eowed to be entered 
in the Mumicipal Court of Chicege a jucgeent by confession for 
87,945.04 againet the dofendents on teree Judgment netes signed 
ty them, payable te plaintiff's ardor, dated respectively on 
Jataary i7th, 15th ome Slat, 1971, md beoring interest at the 
vate of 7% per aanum after maturity. Tho firet nete wae for 
$1566, cue in © days after dete, on which there wos an endore 
eoment that 9200 had been paid on the principel; the secend fer 
g2nb00, due in 00 daye; ond the third fer 99000, due im sixty 
days. The enount of the judgeent entered was far principale 
$6700, noerusd interest, ond $750 attorney's fees, “hen the 
guédgeent wae confessed the due dates of the notes hed long since 
paased.s 





4% the time the notes «ere civen ©. KH. “ildaes ond 
We Je WiLidawe, hie son, were engaged im businews oe contractors 
wader the Tire name of “» Ne PAlideme & Gom, whieh firm hed 
L ve Me Whdideme im cadd wasinesc, ond be and, of ter 
him, the firm hed had frecuent Weiner: declings with the plaine 
tiff bunk, borrowing from it from time te time large oums of 
money Woon theiy imiividuel notec, wiich sometimes were ofened 
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else as murety by Mary A. Silidoms, the second wife of ¥. H. 
WilAdems ond atepemetecr of ". J+ Walideme. “he wee not interes 
ested in their business ae « partner or otherwise. 

APter the fudgment wae confessed further proeeodings 
egeimot %. Be std 9. de Silideme were ordered steed become At 
appeared that they bud filed « voluntary petition in benkruptey 
in the U. Ge District Court, hai scheduled the indebtetness es 
evidenced by seid netes, smi on Secember 5, 1991, hed been dine 
charged in wenkruptey from aii their preveble debts, which order 
ef 4irehorge veanines in full force. 

Om July 17, 192°, om motion of Vary 4. Glliere, the 
e@urt ordered the Jadgqment, as confessed, opened od gave her 
lesve to plead, the fiiguent te etemd in the seontime sc security. 
im her effidevit ef merite, subeomentiy filed, she set up song 
others the following defences in mbetenee: (1) Thet the fFadgnent 
metes in question were civen te evidence a then «xieting inmi«btede 
wens te the plaintaff bank of the fim of ©. H, Glldame & don, 
that she hed signed them selely se an accemediation maker er 
surety fer the members of aci4 firm, which fact «-« mew te the 
bemk at the time, od thot on sori 25, 1991, for a Vaiuedlhe 
Comeideration, the tenk secepted new meters signed only ber the 
members of seid fiom, md extended the period ef payment ef enid 
a4ndebtedmess without ker knowledge or consent; art (2) that on 
eeid day the plaintiff bemk accepted exdd new notes of the menbe rs 
af enid firm in payveen$= ot¢ discharge of the Judament astes uci 
wren. In sapcert ef her secend defense she slicged thet after 
S» He amd Ye Je “ELAdome hod filed their petition im bankruptey 
the plaintiff bemk filed their claim in the benkruptey eoart, 
beeing their cleim on oodd ney motes, oni sfterwerds sevepted 
@ividends from the bankruptcy court ageregeting 28% ef ite claim 
om sagd mew noteu. 
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there wee a former triek ef the cusm before a fury 
Feoulting im ao verdiet, by the court's direction, finding the 
isenee egeimct the plaintiff besk, tat a mew trie] was granted. 
On the Lest triel concidorable evidemee, veth eral ona 
teccmentery, “88 presentet by the porthies eslely om the invves 
ee raised in Mrs. “A)idems’ aff adevit of merits, a4 the gary 
retermed « veriiet findine Goce isoser im her aver, wrt the 
fetguent appecicd free, eettime codde seid gudgeent by cone 
feesion, es egeinet her, eve enterce om fume 24, 1994. Oe the 
lest trinl Bomry Piliimger, president ef the plaimtaff donk, 
testified on direct examination thet when #he eiened the fucgremt 
eetes sued wpan he did net igtew thet cee woe sotinge sereky ax 
surety for the membexe of the firm ef *. BH. “Aligere & fom, bet 
it eos brought out on crest esemineties thet on the fomacr trick 
be het teutified te the comtravy, axying thet «t thet tive he 
"“teok £2 fer grented" thet she signed e244 motes "cx cecventee 
fer her busbend wd wom.* 14 further eppecred that when aofd 
Rev motes, signed only ty «. He od “s Je Alideee, core token 
by the bemk, 44 reschyed from thee the cnount af the Interest 
thereon froma opril 25, 1921, the dute af the netes, to their 
reepective me turk thes. 

we feom 14 wmeveccary © vet forth in deteti the evie 
deage presented as t9 seff tum wedn Aeeues, ané ce te which east 
ef the evidence wes dirette¢e ‘uffaes it te coy thet in our 
Spinies, after a rewiew ef the ovidenes, ws think 4¢ cleoriy 
appears thet geld netes, ween which the fuiqment wes confessed, 
were eigned merely oy mirety ty Nene “Alidems for = indabtetmess 
of @. BH. ond We J. WAlidame te the Denk, ond thet at thear 
maturity tae bemk with Imewledge extended the time ef the peveent 
oF seid indebtedness, witheut the expressed er implied consent 
of Hrs, VALIdems, ond accepted mow notes fram ouhd %. Me and 










sy 


. — prota’ ‘aed MR wastes sande, » slate sogheow. #4 yee | 
d atta Sota, bhes CRReA QeLAS on goon Poeneme vamig 
ocd a ARE aS OF AD OHTRNRE Bou Sth ants +4 Shee 
cd Wittwledy a Ye Pesdhoreg . eeQReeyt sprit Reded Sma, ; 
Seamer wat Reatgs ect. ate Jact mr binaiteene Senet oe Hine 
ee ene rs Po vent Pew ode, i ch 7 


: Bia 


ca Gy» agg get 
wnee of me: Rh swah vit oHORS, oft Sige teh 2 
ts oa Lbnemt ar sre to as enemngitand on 
tees day wl - were ons. 

Sot bee se 88 “ 


ade 


We Je WElldome in yoyeems of wala indebtedmeee ae ovidemead by 
the oi¢ mere upee hich the judguent im mmaction woe confessed. 
Iu Juteg v. Valentine, 72 Ik. 645, G44, ht do ondds “Chen a 

ea eae onan & uenidsonny note is civen for the seme comeiderntion 

as @ former one, 46 40 « vaeetion of feet for the 4etermine tion 
ef the Jury, whether the former nete de thereby eotiefied, If 
the mbooqent pete woe ervowted ond accepted Wy the reepective 
sabe for thet puryoes, the eotiafuction dc ecomplete.*® te 
Belleville Sovings Bomk ve Bermmom, 274 T21. 200, 207, At dn votes 
me 4 disentben whith pen the new mote is soeepted will control 
as to whether the eriginel note or draft ie paid sod (Lockerged 
vy the ageeptenes of emother im reviews] ef it, or met, ond at 
this mey be chow by proof of on express ogreement ef the parties 
as to the effeet of the renewnl wyem the indebtedness ovidenesd 
uy the former note or bi11, ox by proef of the attendant oiroume 
etences, from which the intention of the parties ea be teforred.* 
london, 292 Thi. #4, oh ied ant nk ‘iad, 
L439 Tile Apps 296, 299.) Se think thet the even wad judgment 
were Dudly worrented by the evidenes, wid that the judgment should 
he affireed. It te 26 ordered. 
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WR. JUSTICE GRIDLEY DELAYED THM OPINION OF tHE coUa? 





in en action of trespass on the eave the jury found | 
the defondunte mot qulity, upon which verdict the court entered 
judgment im thedy faver ond plaimtir! eppenked. 

Plaintiff's declaration concieted of twe counte, wut 
the seound count wao withdraw before the case wee sulmhtted. 
it ie elieged im the firet im subatanee that om Boreh 14, 1922, 
pheimtdt? wan the omer end posoenued of certain stege furniture, 
settings ond properties of the velue of 96,000, which were being 
howled ond tremaperted wpen « certedm moter truck ond tread ler 
peress Sobooh cvenue, Uhidoge, near No» 1704 South fabaeh avenue, 
wid pieintiff, ite «gente ond empleywes, were im the exereiee of 
aye eare né eaution fer the safety of the furmiture, «te., that 
defondante by theds agents were eperotimng « certeim etrest car in 
a northerly dircetion «leng Yobawk ovemme; ont that, in vieletion 
of their duty to exercies orifmary gore in the operation of the 
wtrect cor, they oo gorelesely @i4 negligentiy epereted it that it 
with great feree amd violence rem inte and collided with said 
truck ond trailer, whereby parts of the furmiture, ete., wore 
dentroyed or demaged. ODefoendents filed « ples ef the general 
isoue, 
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Wabash everme ie o north ond vouth street, ond om ite 
@ant side at the mambor mentioned plaintiff hod « werehouse, 
facing vost, enore ite atage fumitwre wid properties were otored 
when mot im use, Sofendents aperated » double track etree reile 
way on @ebosh evemme, Northbound care moved om the east track 
and southbound aera om the went track. MWith etreet inte resets 
Yobeab evetuc ot right oncles ond care turmed at the imtersection. 
These travweliims weet om 22th street, efter makine the tara, con« 
timed nerth port plaintiff's warshonee, the deorwey of which, 
actervdimg t@ the somevhnt encertioin evidmee, «ne ebout Soo feet 
worth ef 16th street, The main fleor of the warehouse was five 
fect eweve the level of thé cidewalk, md there wee om fucline of 
about five fect an fifteen cominy out of the wilding te the vides 
walk, end « further incidéme t the otreet where the carting wos 
ot aways The ddetanee from the cost curb to the eout reid of the 
eon% track wae from 35 te 2 feet. 

On the morning of March 15, 3902, the meter truck wae 
etendine inside ef the wearchouse and being leated with a let of 
stege fureiture, ¢tt., © Be conveyed te « reilresd depet, in the 
presence ef ome Holmes, whe dn coveribed by different wi meenes 
ae plaintat?*« *fovemon »* ‘seemie trenapertation mon” ex 
“transportation agent.* The trugk was owned by the Gen tre’ 
Tyomtefer “o., ont certain af ite employers an well on certain of 
plaintiff’s ompleyeoa «seleted im Ate loodimg, It wav a cixevheo! 
truck of tee ecctions « the front ecetion having four wheels, md 
the rear section boing = “tvadier,* about 16 fect lenge After 
the leeding woe completed the driver ef the truck, Fattercem, on 
agent of the Tromefer “o., took hie wowed poultéen im the enh in 
the feont port of the fromt section. Holmes wae sented alengedde 
of tim. The truck was ¢riven out ef the warehouse aid wan pree 
eteding ntroae Wobseh avenue in » westerly direction shen the 
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trader wee otrmek by one of defendats' nerthbound enrs, ond 
it wes guvhed te one cide ond tarmed over and parte of the 
furniture, ote., vere thrown upon the street end broken oF 
dsmagede 

Pleintiffts theory, wupyerted mainly by the testimony 
of the dviver of the truck, ene in cubotimes that the truck ond 
etteched tredler meved gut of the warehouse, town the incline, 
ead greeeeded screams the street at « slow speed; thot the driver 
etenped, Just an the oub won beyond the budiding Line, looked te 
the south tat saw me aor or vehicle oppresching; that he proceeds 
e4 om end when the frent end eof the truck wes cheout on the nor the 
vbewnd track he sew « etree® ear fust turming the cermer at 16th 
street; that he preceeded farther ond lnokei ageim te the south 
wd sew the ter ehout 18 feet ewoy, moving ct om exeeasive rete 
of speed, ond ineedfately thereofter the eor struck the tradler. 
Defendant's theery, wapperted by the testimony ef the motorman 
ef the street cor nd other testimony, wee in sebetotive that, 
after the etrest cor hed turned the commer at 18th street ond wee 
preceeding northwerd in GWebash avenue at mot of execnaiwe rate ef 
apect, cuddenly id without worming the trnek came ewiftiy out of 
the werehoure end proeecded vectenrd im front of the encemine eer; 
thet the motermen, slithough he imacdiately aut eff the power ama 
applied the brekes, wen ueblie to avedd the collision, auch was 
BO severe that the front ef the ear was damaged ond the mo ternon 
slichtly injured; thet sieintiff's foremen, Yolees, sitting im the 
front vart ef the truck slencadde the driver either sew er could 
have ston the onconime streot ear im time te have wormed endd 
ériver end thereby have sveided the collision, yet he geve ne 
weaming of any Kimd te the driver; and that his emt of diligence 
wnéer the circumstenees preximetely contrituted te the coliision 
omd plaintiff's reeulting domeges. liolmes wav met preduced sa a 
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im the wentione of the neghigeiee of the metarman 
ef the etereet ear ond of the contrimiory semiigence of pleine 
4¢fte forcum, Holmes, we are uieble te acy, efter reviewing 
the transcript, thet the wordiet ia mendifestly vgxinet the 
vide ef the evidence, We think thet the Jury wen Juctified 
im finding that the epperent negdigenee of the driver of the 
track woe the prozmimate gouse of the scoldent (jeion Traction 
fo» Ve beat, 25 TAL, 104, 196.) md whhie bis onaitemnen 
mey net be daputeble to plaimtif’, ot111 pleintéff ie responsible 
fer the negligence of ite agent, Holmes, whe wan seated om the 
teuck slemeside the driver, od if Yolmec’ megligence contri tated 
te the scebdent vieinté?f comet recever, Wage Ghigage 4% 
iy, S605 C00 ELL, 480, 464.) Holmes either saw or whould have 
agen the aporenching wtrernt gar in time te bewe wormed the (river 
agedmet moving the truck im the path of the enceming tor, vot, 
heaving the oprerterntity te learn of the impending denger ot te avoid 
it by civing « worming, he (44 net comply with Bis duty om give 

Pignts v. sae iy Bate Seen M84 TEA, 248, 2ERy 























id we de mot think thet the ecurt committed reversible 
evrer in cefusing to «Liew the «htmecs, Tobin, called by pleine 
44f¢ in vretwttel, te give his epinden as to the mumber ef feat 
im which o weving ctreet car com be stoped under tertain nemed 
oonditiens, The prepered tootimeny wae mot proper Febutte,, aid 
furtneresre, 149 sdwhasion or regoctios wos a eatter within the 
@iceretion eof the trial fudge. In Bonderbich v. Besrgex, “CF Til. 
4405 444, 46 do eald: “here evidence 5 ine atmiseible in 
evidence im the first dnetenee is offered in rebutted, it te 
within the sound dfeeretion of the court whether 44 ehold be 
veowlyed, std the oxercioe of wich diseretion will net be reviewed. 
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%¢ Oli mot be hodd thet thore hes been om whuce of such dis- 
oretionary power wiless come injury ho« boom oecavhoned.” we 
fui te see cherein my injury “as oceenioned to pleintirt om 
the swiiar. 

Complaint 40 made that the court erred im refusing te 
give two imetructione offered ty plaintiff mé im sivimg ine 
eteustiens, Hea. @ mid 15, affered by defendemte, The fury 
were fully emd fadrly imoteucted. Toemty seven inetructions 
were given im all, wime beime efferea by plaimtif’ ond cightecn 
wy cofendents. nd, whew the given iiviructhone are sanudcered, 
4% is owr epision thet the sowrt 444 not commit reversible error 
iu refusing to give either ef the two instructions mentimed,. 

We think thet the firet is involved wid wicertaim m4, hed 14% 

beat given, would heve tended te mindesd the fury, and thet te 
eecend is mot oufficientiy aprliesble to the lamer as presmited, 
etd, ha it been given, vould ales heave tended to miskead te jury. 
wad we fo§1 te vee whereiy: te court scemedtted «rrer im siving 

the teo iustructiqne mernitiesed. They were oppidesble te the 
dewue of comirioutery meghiqanes ond state the law, se we Undare 
wtend 4%, vith mbotertial scoursey. 

Finding me vewersible errer im the recerd the fadgeent 
ef the superior Sourt i» affirmed. 
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om Febrauty 17, 192), plaintivfs comeanecd » tort 

action ageinet the BelieWle “tor: Fixture Compeny, « corperstion, 
for demuges for the alleged conversion to ite com wee of certein | 
otere fixtures on4 chattels, Gubsequently O01 opiteer, president 
Of acid corporstion, wae mote om additional perty ¢efendemt, wd 
im Geptember, 1920, plaintiffs filed on ommended docleration 
ghereing both defentente «ith eod4 convercion, t <nich declaretien 
they filed o plea of Uw general decue, A trial wan hot in 
Pebrunry, 1024, vesulting in the fury eeternine t99 verciote, 
whieh ere imemeietent as te the defemdmt, Spiteer, ss feliows; 
"We the jary find the defendants quilty wid aneens the plein tiffa’ 
demeges «t the om of mie dolicy,” od “wo the Jury find the 
defendent, 2+ Upiteer, guilty ond sesees the plaintiffs’ damngee 
at tac com of 9560." On Februmry 25, 1004, the court, after 

Prraling tp tour's me tons fer a mew tricd ond im arrent of 
poten, entered © segerete judgnents om the two verdiete, « 
I dia ike teahgein mies Yhuiaae Cumpuny tor tae dobhen 
amd eocte and the other ageimot Spiteer fer 3560 and ceatee 
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Oa a a ints wes 
monte oom ated. In 55 Corpus Jurhay pe 1324, see. T3, 1% dn 
seid: “At common law, only ome fined judguent may be entered — 
im mm n¢tion. If the action ds om contract, the judgemt, with 
eortein limdted exeeptions, mist be for or ageinet ahi defendomte 
feintiy; separate fudguente for the seme or differen gy’ aaman te 
ageinet defondmite severaliy cemmet regelerly be rendered, * * « 
SAleiekue tei enthene ab emeomn tow the torts Wade fedquait my 
be entered ageines eertein defenients, md in favor of othera, 
there can be Bat one gugguhart rocerd which mot imolude beth the 
judgnom’ in fover of plaintatt sguimet defendunte found liable 


eid that in fovor of defendants fomed not Lisble, and the judguent 


must be a joint gJudgemt for one single count egeinmet 231 feund 
Mdeblie.” men aloo, ii,imois Gontre) 8. Bo, ve Zoudiegy 82 FA1. 
Eaehs v> siditanay 92 da S02, 506; Coptaihe v- 

VAD. ig 6 heres se ve Bowds 2 VEG. Ty 430) 
We hays net been referred te iy statate im Wiis etate which 
ghemgee such esamen Law rule, <here the procedure wan on disalossd 
im the preemt recerd. ail 

Both of the judgments are reversed mcd the couse is 
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‘Thie ie em apyesi from a fudgmont fer $0448 ageinet 
the “ity of Chicnge, unde ap of the principe) som ef 91960, 
deposited «ith the “ity durin, the momth af Poebrucvy, 1909, 
wy Bowie @. Homiltem in his difetins, and interest on oeid vam 
et the jegel rate of 5 por cent per onmum from Sooember 12, 1935, 
(when eritten domend fer the return ef the depowit wes mode) te 
December 4, 1925 (the dup of the trial of the couse) «mounting to 
$486. 

Pieimt4ft eomomesd her action in answapsit on December 
a6, 1935, te yoeosver anid qm ond interest. The om wan depes$ted 
vader the temme ef on oriimenes passed by the ofty council of 
Chicege on February 1, 1969, which provided for the vacation and 
losing of eortein streets ond alleye contiguous omé adjacent te 
eertain iets aid bleske mentioned, which eaid lete oii bhecks wore 
owed Jointly ty Dovid G. Memihten ent Kdwin A. Caney. ‘the 
ordinenes made 44 « eondiijen of sadd veaention that Dewid @. 
Bemilten should file a cop: of the ordimemes im the office of the 
vecorder of deeds ef cock “ounty and poy te the “ity the om of 
G60 “for the payment ond extiefectien of any and «hl clinimea for 
domages domo by the clecing of enid streets ond olleys,* oma 
previded that euch filing chowkd be done od ouch peyment chewké 
be made within  doys after the passage of the ordinenes. 
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Piadntiti*s declaration consists of two epweial counts 
smd the common counts. In the firet epeciel count the ordinees 
ie or el, te ite Legal effect; in the sconmd 14 in cot 
ferth in ia in eee cout At de ewerred in ebe 
steiee thet Devid G. Hombiton ascepted the terme of the erdinenee 
end within 3 deye efter ite pawnuge filed « copy thereof with 
the recorder ond paid suid um to the City; thet in February, 
1916, sedd Hemdlten dfed, lewwing « leet widl od teetoment in 
whieh pladntéff wos nowineted os exeeutein end mete hin eele 
residuary ~~ legatea; thit im Kor@hy 10136, the eotete wae eetticd 
im the Probate court of Sook Cemity oid who wou discharged un 
exemtrix, whereby che, a0 sueh reabdwory legates, miacesded te 
ail @f seid Hunditem's right, title ond interest in said principal 
om eo deupendied; that mo cleim or ¢emend arioing out of the 
Yaoution od cleging of seid strevte end «Lieve hac bem prenonted 
te oy minde sgoimet the City, aid ae ene hes been injured or domaged 
beesuse of wugh veootdon and clesine; that ony claim for demeges 
that might wow be presented io berred by the atetute of Limitations, 
ond the (Lig become liable to pay pleintiff #44 principe] mun; 
wa thet she hee freqecitiy demanded ef the City the payment theres 
af, which demmde hawe boon refuned. Im the affidevit af claim 
attached te the declouration interest ea wadd cum et the legal 
rete do claimed from Geeemlber 12, 1935. 

fo the declaration the “ity filed ofght plese, aad 
afterweria, by leows of sourt, an additiumal ples. The firet 
wus & ples af the gemernd ievue,. The eccorid was a plow of) the 
atatate of dimitations of five yeors, to whieh plaimtare filed 
® Tepldcatian slinging that the seversA censes of aetien did 
agorue to her within five yecrs next before the commencement of 
the ovtdon, The Sth, Gthy Tth aid Oth pleas cot forth the 
dnoperation of the statute of Limitations os to certain perenne, 
Qnlie4 Jom Doo, dune Hoe, o¢c., Claimed to be under various 
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divebiiities, to whieh please pleintiff filed replications. The 
Syd amd 4th pless, and the additional plea, o¢% forth defenses 
te the effect that the ordimanes was illegal, that it was passed 
selely for the bonefit of Dovid G. Homdlten, that the money ens 
paid te the Sity as campenection fer the wseation of the otreets 
ong alleys, md that the treneaction was on illegal ome; that 
@nid pagent wae meade with the kmowledge of exid Aankitem thet 
beth the ordinance aid the tramaee tion were iliegal, md thet, 
henge, plaintiff wae mot entitied to a return ef the maney. Zo 
these plese plaintiff filed demrrers, which the court sustained, 
smd the “ity elected te stand by the pleas. 

Dy sgareement the trial wee bed befere the court wi thent 
a fury. All tho metorial facts, ae ohleged im the opeotel coumta, 
were either proved by plaintiff or otehtted by the “Ltye Be evie 
Genee was offered by the “ity to mmetaim the aLiegetions of ite 
Sth, 6th, 7th or G@th pleus. ‘nen the ardimenee wes paeaed wd seid 
sum paid, ond ween plaintiff's setion ws comoeneed, the ori¢ine) 
uot, pacved im 1074, relating to the weention of streets and 
alleys, woo in farce (Hurd's Stet. 1919, Cheap. 146.) The amend 
mente t© the act mentioned in the printed brief and ergument of 
counsel for the “Aty, wore passed im 199% (CekdAL's Stat. 1923) 
emid im 2025 (Cahdhi's Stat. 1925). Certoim provisions, con tained 
im the «et of 1921 ond lwo mentioned by coumecl, are net contained 
im the act of 10925. At the conclusion ef the trial, Decenber 4, 
2923, the esurt feund the ieowsa fer the plaintiff wd assessed hor 
domagee at 61960 (the enount originelly deposited) «ni entered 
jetquent againet the “Aty fer thet omowumt. Before the term had 
expired plaintiff moved thet the finding ond fudgment be weeated 
md # Hew gudguent enteret, imereasing 1¢ by the addition of 
Qnterest on the omount deposited et the legel rete from december 
2, 1918, te the date of the triel. ‘the wetien wor granted, evie 
éenqe wae presented showing the smount ef the interest te be 5484. 
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and on domery ®, 1024 « new finding md jacquent ageinet the 
City «ere entered in the gum of $2448. This judgment wae 
subsequently vacated, and on Moreh G, 1974, aftuer overriding 
the “jty's motions fer « mew trick ond im orrest af juigeent, 
the judguent expealed from, in the same quount, we entercd. 

iu whew of the fucts diachesed, wd portiqulerly in 
view of the provielom of the orijnees af February 1, 1906, 
reqeiving the payment to the “Liy of eodd oom of 22060, “ter 
the peyment md satiefaction of cry ond oh cledes fer dosages 
cone by chosing of enld wtrecta ond sl eye," we are of the 
opicion that plaintiff de entitied te recover s2id sum from the 
City on the theory ef mm implied contract. Jehan ieiapidied 
Ce ee ree nenene 5M | 












te 4 a? hieeco, 208 121. te) the ute) plies 
of the statute of Y Ratbestens wat wet « geod ene. Fiaintigt's 
couse of sotden for the reonvyery of te: money did mot accrue until 
the ex@iretion of the period sllewed for the saa pitas ef sloaine 
for daaages egeinet.the “ity, Februsry 1, 1914, (AlLigeOhaime 
bhdcece, 207 Td. 444), ond her eudt wee commended, 





ee eteting « goed emcee of action wes filed, prier to the 
oxpirotien of five yours from thet date. 4nd the trial ceert did 
met err in sustaining the dovmurraere to the “ites Srd and 4th pleas 
wad ite etcitionad Plea, On the ground that Ue “Livy enc eatepped 
te es the ineity of tho erdimenes an a defense agsinet the 





the court 444 mot err in including im the jJucguent, as domages, 
interest ot the legal rate on the am dopesited frem te date of 
plaintiff's forme] demand fer ite return. umpuememee Ve 
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rf eneeenes We Denville Water Soo, 180 TLL. 

cone ‘tw of Chicueg, 237 Th1. 228, 197.) In the 
isst chted case, where om cpoampadt action wee Dreught ageinet the 
City te recover « balenioe due on special aecosomemt bends dasued 
in poyment of the cont of paving cortedn streets, the Court said 
“This je met a madt ween the bends im the couse that the wecovery 
must be scverding to the tomer ond effect of the in otrumente, tit 
it de comentielly a eit sgainet the city fer woney hed ond ree 
eeivet t the use of appellee winkeh in goed conscience ought to be 
pedd to hin, ® ® The gomewal Linbility of eppelient te pay interest 
doox mot crise ont of the contract, tat owt of the wilaw’ul whth 
heldima ef these funde after they wore collected by the ofty., The 
gemerel rule ao to the dinbhiity of mumicipelities is, that they ore 
mot Liable on their contracts for imterent in the obeenor of m 
express agreement te pay 4%, yot where money de wrongfully ebtained, 
oy where 11 do levtuliy obtained att omlewfulle ond erenefally withe 
held, the mmieleclity is ideble fer intercst te the ore extent ac a 
private perce.” Im the present cece 1% da epporemt thet te scent 
deypoeited with the “Liy, 0900, wae wilewfwliy od wronet lly wi the 
held Gy tee “ity after sleintiff's written decend for ite reson om 
December 12, 1918. Furthomere, there ie some evidenee ta te recerd 
tending to show that the meney had bea withhold wy the City "ny a 
Wireseoneble od yeastioue delay of payment,” mmtioned im section 2 
of the Interest act ao ome of the grounds fer Ge recevery of interest 
at the legal rete. 

Yor the veasone indivates the pruigment eof the ouperier 
court te uf firmed. 

















Bhteh, FP. Je, wid Bornes, 7., somoar. 
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kde de an append fron a judgment fer $286 rendered 
after veréiet wy the Mmicipal Geurt of Ghicage agedmet dcfendent 
im « Sourth ckane action im controct. ‘The only ground urged for 
reversal of the judgment ds thet the trial eaurt erred in 
overruling ¢efendent's motion fer a hee trial, Thies metion «as 
muypperted by affidavits eetting ferth certeim alleged newly 
dieeevered evidenve. Defendent's coupes] oergee thet if on « new 
trial thie evidence vere presented a verdict im defendont'« | 
faver would probably be returned. He wrief od argument on 
pinintiff's beheif hae been filed in thin court. 

Tt de aliegsd in the wtatemmnt of cheim that on December 

Ma, 198L, defendunt fer » valuable consideration delivered te 
plaintiff « tertificete for 26 ahires ef the eapitel eteck of 
the defeudent compaty, of the por value of 910 por chore. A copy 
of the certificste, duly signed m4 detet uo of seid date, ds vet 
forth, wherein it de eortéfied thot pleintiff (neming him) ia 
"the owner” of goid washer of charee. <Acroae the fase of the 
certificate are the owrds, written im ink: “Wet negotiable + net 
treneferable.*® It is further alleged thet when the cortifiente 
wat delivered to plaintaf¢ there won attoched to 4¢ a letter or 
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*Chieage, Decomber 4, 1921, 


Ur. Horry Hechteon, 
migage, Til. 
Dear sir: 
Ve hand to — herewith teentyefive (25) shares 
of stock in the Sidney Morris Compeny. It ie understecd 
eid egreed that this eteck is mot to be negotiable. I¢ 
ie further agreed that im the event thet you leave the 
services of tae Sidney Morris Company, or if your eervices 
Stet Gurtatiests ia qunction 40 the Samay Meerks Senpuny 
stock ¢ortificat fas at e Herris Come 
De Ger 40 be Gale MOT ts Geneee ten Gakaaee teed) c 
ehave for thie stock, 
(Signed) Sidmey Werris & Company. 
i herety agrees to eecept ali of the 
conditions so outhined’ iu the abeve 
letter, e | | 
(signed) Harry Hechteen.” 
it de furtner elieged that immediately upon the dine 
oontinuence of hie services with defendemt he tendered te it 
the certificate omd ettuched letter md dememded of 4+ the cum 
ef $266, which domand was refused. 
am ite efficowit ef merite defendot denied thet slaine | 
tiff gave omy consideration fer the stock. 1% 444 met, however, 
demy the execation of the agreement. It alleged thet pleintéft 
hed agreed te pay fer the steck im inetellments, bat that he 
Bead meade NO payments therean. 
tm the trial plaintiff wae the only witmess in his 
pehsif, ond Morris 4. Pomooe wid “Ebifem J. fomeoe, president 
ond wecretery reapectively ef dofendent, were the only wi tesses 
for it. 4% appeore thet plaintiff «a0 ompleyed firet by defendant 
im the year 1917 end continued working fer 44 uitdi uly, 1999, 
when be left; thot im Deousbar, 1920, at the solicitation ef 
amother one of the three Ponooe brothers, he again tered 
defendunt's employ; thot efter he hed worked fer mers then a year 
he wee given, on December 24, 1971, the steck certificete, end the 
agrvewsent wae entered imte; ond thet skeut eich} or mime days 


theveafter be finealiy tensed working for defendmt. Fieintif? 
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teetified im substance that im «a convercation had in Becember, 
1920, with Norris A. Punces amd Williem J. Paneoe, relative tw 
the terme of hie cevond empioywent, beth tated thet they wanted 
him to have “on interest im the business” md to purchase same 
of defendomt's eteck, that Bie ealary wuld be 245 per week ond 
that “they would poy idm $56 2 week oid take out $10 » wek for 
stock; that he accepted the proposition; md that theresfter oma 
watdi he fimaliy ieft defendent's euploy he wae paid im cash $85 
por week. eth Morrie A. Pomneoos end Siliiee J. Poncoe gave their 
wvereions ef the converention. They both «admitted that they made 
stetements to the effect that they dewkived plaimtdff w cequire 
on interest in the Wusinesr. Willian J. Poneee testified thet he 
asi4 wt the time: Se wih aliew you eteck of the concern af ter 
we see that your work ia satiafuctory.” Bat both ceded thet the 
evrengewent was that plein<iff's eslery sheald be 645 por week ome 
that #10 yer week, or amy other wm, showld be deducted md applied 
oe payments on stock, ‘They cluimed that they only ogresd to pay 
pieintiff an a valory 6% per wouk, wid thet thet seethy oom wes 
oll that piaintif? receiwed fer his serviers curing the your, yet 
they made mo attempt to show by defendant's booke, poy reli sheets 
or vouchers whet wes aetuolly poid to hde im cash each week during 
seid year. Plsintiff further testified thet no written menorendum 
of the terms of bia svcond employment was mode; thet om Decumber 24, 
1993, sfter he hed beon working © yeer he wee hemdie4 the eteck, and 
wee teid; "Thies is youre now," and thet whem Morris A. Pomeoe handed 
him the certdficete and the letter Ponce sadd thet “the cteck wos 
worth $2 fer gach G1.* 

gfaotion fax » new triel the effidevite ef defendamt's 
beockkeeper end of the three Poneoes sere presemted. It is atated 
dim the bookkecper's affidevit im subctenes thet the poyreli cheete 
of defendent for the entire period of plaintiff's sesend employ~ 
ment show thet he woo paid the weekly ows af $50; thet on Jenuery 
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S, 1922, by direction of Morris A. Ponooe, whe poid to plaintiff 
$30 im cash ond took « reseipt signed Wy plaintiff on foliewn: 
“Jum, 3, 122. Received of Mhdney Korvis & So., G90, in full pay 
fer sli elnims t date,” which receipt wae placed smog defendant's 
veeerdsy ond thet on Octeber 26, 1983 (two days ofter the Jury's 
werdict), eeting under said Pencea's directions, she examined satd 
vegords ond found seid reseigtse 14 fn stated in the offaduRit of 
Morvae 4. Pemeoe in cubstonec that, after the rendition of the ware 
diet, "it eeeurred to <ffient thet perkeps m inepeetion ef defende 
amt*s recerds would diselese the fart thet sedd Hechtmen received 
@miy G50 por week at the time he ateted be reseivec 358 per week;* 
that he erdered the bookkeeper to make euch imepection «hich we 
made with the recult as stated im her accompanying ef idevit; that 
at the time of the triel officnt head ao kmowhedge of the existence 
of ondd recedpt; aid thet ty the exereiae of ressenablie 4iligenee 
he could net have knows of ite exiatence, The affidavite of 
Willie 7. Femees md Gemuel Pomese wowe to the «ffect that they 
firet lewmned of the exiatenee of the receipt on Goteber 26, 1925. 
after veviewing the present tronevript we are af the 
@pinien thet the trdai vourt did net err in refueing te gront 
aefendent's motion fer « mew trial om the ground of tha alleged 
newhy discovered evidenes ond im aiterimg the Judgment «ppecied 
from. 6 de apparent thet defendent!s afficers er agente, wy the 
oxeroiee 6f ordinary diligence in prepuring fer the trisi, could 
@r should have found the payeroli sheets ond receipt im the come 
pomy’s records smd papers prier te the trial, nd whether plain 
tiff during tee period of his second employment vresedred in cash 
the eekly mm of G20 or $45 hos me perticuler besring om the mein 
question, via, - whether on Seenmber 24, 1991, plaintiff beoeme the 
omer of the stock in question subject te the conditions men tiened 
dn defeniont's letter ef Gist dete, witkeh he ogreed to. It ic 
wndiepsted that after plaimt4ff hei werked fer defendant for 
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mare then « year the certificate of «tock for the 25 shares wae 
voluntarily given to him by defendant, awhgect to the condi tione 
that pladmtaf’ should not negotiate er trenefer the vteck, ma 
thet in the event plaintiff ceawed working for defendont he 

ubevld ourrender the @ertiTieaate ond the oteck to dosendent, 
wherenpou he wae to be pald wy defondont not t exened Go por 
share. It is cleo undiepated thot ohertiy after plaimtifr ecawed 
working for defendent he tendered te it aald Gertificete ond dee 

: : lemee with avid sgreoment, vhich demend won refuned. 
and the ovidewee tented te whew (hat ot the time the value of the 
eteck wae im exeees of YG per shore, The dcfemdemt om the trfhal 
took the potltion thet the fret thet the cortifiente on ite face 
bore the words “net negotiable « met treneferable*® wee evidence 
tending to whew that plaintiff hed ond’ nothing for the «tock, 

We do mot think this foliews. Im view of the conditions under 
which plheintiff received the steek, os disclosed from said letter 
ey ogrocment, the real reason fer the writing of e24¢ worde ie 
‘pparent, nemely, to prevent the eteck godine inte the hunde of 
atremgers Ye the camyeny, And we do mot think Ghat the feet, as 
eteted im the affidavit ef the bookkeeper, thes whem on Joouery 3, 
1928, plaintiff received $30, he viemed » receipt “tn full pay for 
ol) cleime to date,” hau ony tendency to zhow that he then released 
his clheim ageinet defendons om the oteck, which he hed recedwed o 
few deye before wwbhjoct to the conditions mentioned ond waiek wee of 
the value of «f lewst $200, Yae revedpt wee givm im comeideration 
of the $3 wid wan evidently intended to evidonee the foct thet all 
hie Gledme for selory to dute hed teen Licuddeted. The recehpt 
makes no moution ef the steck which he them keld. Tt dn sad4 by 
ord Chamceller Hardwicke in Sapeden Uylhten, 2 Vesey Sr, 305, 
S20; *Xt ie eertein, that 4f « release is given om a partiqular 
omeideration recited, notwithstending thet the relese: coneludes 
with general words, yet the lew, in order te prevent sureriae, will 
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aometmme It to rolste to tw portiouler matter recited, which 
wre wider the ventewnlstinn of the purtices, end intended te be 
relerued,* Im Jogkeow ve Jtoekhounc, 1 Cowen. (N.¥.} 182, 126, 
it is cxuids “Shere there fa © pertiouler recital, std then 
geners2 sorts follew, the gexere) words ohell be qualified by 
the portiowler reciteh. © * Timmy, Ef © relesse acknowledges 
the ressine of kO peurde, end *heree? nequite ond dicchorges the 
yevett af whom 4% fn reeedved, omd aleg of a3) sctiens, dobte 
vl “umevic, ty the relenoe nothing is (kecharged tut the 10 
vee for the dest cords ore Linited Wy tee fires." (see, 

oor ws Hort, 2 Gem. 22%, 29%; Begeett v. Lawrenee, 
495 TL1. 404, 498.) 

Tho fudement of the Seicival court is offirmed. 
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Opinion filed June 1%, 18328. 





WR PRECTOING JUSTIC“N Of OOHHOR delivered the 
opinion of the sourt. | 


Op, Moreh 23, 1022, arthur G. ELidott filed his 
bili for a divorcee, in the Superior Gourt of ceck County, 
ageinst hin wife, Blanche Elliett, ehearging thet ehe had 
wilfully deserted him on the 10th doy of Denewber, 1916, 
The defenient wes served by publicetion enly. the wae Appar 
ently defaulted and on the 26th day of May, 1922, the cause 
wae heard before the ehencelicr. Gomplainané and his brother 
teatified and on June 10, 1092, 0 decree of divorce wes on 
tered, early » year afterwards on May 31, 1923, the defende 
emt by leave of court, filed her petition, setting up thet 
ehe Yad not been notified of the diveree procerdings, asking 
that ehe be perwitted to file an eanewer te the bill ead 
atated that ehe sould produce evidence to show thet the dee 
cree won fraudulently obtained. Ghe denied the desertion 
ani prayed that the decree be set apide and waested, Aftere 
wards, on June 22, laad, by leave of ogurt, ehe filed her 
enawer, in which she denied thet she had deserted or abandoned 
the compleinent on December 10, 1916, or any other tise, but 
averred the fact to be thet complainant hed wilfwliy and v1 the 
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any 
out couse deserted and abendoned her. 


The counre cnwe on for bearing July 1%, 1921, 
The complainant teetified in hie own behalf and the defende 
ant, together rith other witnesses called by her, alae tes= 
tified. Additional testimony mo taken on the 1@th of August, 
1g33, and on February 6, 1804, « devres wae entered, whereis 
it was found that the defendant wae served in the divorce 
suit under publiostion only end thet che hed a Fight under 
the etetute to file her enewer. The court further fopnd 
that the defendeat did not desert or abandon the couplain- 
smut ag he bad slieged im his bill and a¢ wee found in the 
orighnsl decree and further found that thet deores ought 
not to beve been entered; that the ecuities of the eause 
were with the defendont end the decree of divoror was veonted, 
snmilied ead eat oxide ani complainant's bill wae dismicesd - 
for vant of ecuity. roa thet decree the eomplainant precee 
outes this appeal. 





#e thimk the court wee misled in entering the 
@Figinn) deerce. The bli) of sompleint wae sworn te by com 
Pisinant, but the affidevit of non-residence ie eworn to by 
the ecliciter for the complninant and it is therein stated 
that the defendent*s last known plece of residences was Ho. 
159 Korth igekrood avenue, Chicogo, Oy the original hearing 
qomplninant testified that he lived at No. 158 Horth Lockwood 
avenue, which spparentiy eae the residenee of his perente. 
Me further teetified that the last known residenee of bis 
wite was No. 38468 Wileox avenue, Ghiesgo. The court apparently 
overlooked the fact that the publication geve the wrong address 
and was, therefore, impelid. The evidence given on the original 
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hearing by comploinent ond bie brother is eat forth in the 
abstract, but we think it is not properly ini the reeard, 
Decnuse At was not offered on the segond heering which wad 
before another judce. Go that the anly evidenee on behalf 

of the complainant on thehearing in which the decree eppealed 
from, wae entered, wie that of coerlcinant and, of couree, oom 
pisinant could set prevwe desertion by bic own testiaeny. But, 
in any event, we think it clear that a considevation ef sll the 
evidenos shewe that the defendant did net desert the gousleane 
ant, tut that he deserted her ae the court found by the decree 
in question. And » goncideration of the record lends te the 
eonclugion that the eeuse of the seperation wae set touched 
wpon in the trial. The record disclowes that the varties 

were married Acgust 83, 1907, ond the evidenee offered on behalf 
of the complainant wes to the effect that hie wife deserted 

him im September, 1916; thet in Jims, 1916, she went one 
vaoation to a lake in Mighigan sad retwrned sometime in Geptenber, 
when hie @nutention lea, thet she refused to live with hia; but 
the teetinony of complainant eae not consistent in thie res- 
peet. 


The defendent testified that prior t ker returning 
in Geotember, 1916, she ativieed her husbend when she would 
reach Ghiesgo ao thet he could meet berg that he did not de so 
wad that @he thereuvan went to her yerente’ bome on Yest Adewe 
street; and then, for a mamber of daya, endeavored to coweuni- 
oate with her hugbend ty telephone chere he Lived and at hig 
place of eaplapeent at the bank; that she oslled a number ef 
times «% the apartment where he lived, both day and evening, 
tut wae weble te gain any entrance; that finmelly s reek after 
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her return and after ake had enlled s awaber of times at his 
uporteent, she forced an entrance and took aray come of her 
effacte. 


The evidence further ténde to show that the cam 
Plainent hed got iuto come finencial difficwltice with bis 
employer and had lest his position; that about Thanksgiving time, 
he wee given another position im Ohio and he agreed to take 
his wife with bia ond thet ehe woe willing to go, but before 
leering he changed hie sind and would not teke her. He 
returned ofterrarda to Chicage about Ghriateas time, out 
wade no endeavor to fake up hie realdencewith the defendant. 
GW the contrary, the evidence shaws thet the parente of the 
to affect e reconciliation without success, 





We howe carefully considered «11 of the evidence in 
the record ond are oleeriy of the opinion that the finding of 
the chendelloy ond the entering of the decree was the oniy 
finding that could be entered on the evidence in the record. 


The deeres of the Superior court ef Cook county 
is affirsed, 


APP IRURD. 








ae 





okt Ge sanit be radium © Declan bad dite tothe Sew meter ved 
wed Ye ames ys eer feo onamutne an Hone’ ace yinmermegD 
_stigeatte 


een 268 tacit soce oF ehibs gestun? semodtee att ah tg a 

5 Ghe-mce ee tetenbn86, thivaand® ‘wan tn dem: en tombe oy ia 

ate quivignions foods Fsur yaltlnoy vt! Seek had oa @peteme 
‘i had at beens 9 han Oted ot mote rine AMtpene nOwG see OM ne 
oe ee ee 





Nas 
Bh 





odd Be otmeney sai eal? aecie WeNOiND ott eRe i a 
| <@asenws Peedtre gol etlinanees « aewtte ot aerials iste 


Re vent 


wee 
ona we y 





at emawbibre oft Gy Lia Seenh Seton ELM aed A 
Ye gadhai? 949 tnitt rotetrn on? Se Qitntde wis baw apn 


eles 864 ome sexvoh sit: ws gcbentne odd Saw ativnmii Oth 
ebiteen oof ni epadintve ode ste Gaxatee of brooe face ‘on 





Wives shad to Brace totepguh a3 to soane fe gfh ont Hake eget | 


‘ WwW 
oe y 
‘at 
: ‘ , 4 at : ag | 





¢« 
on 
> 
a “so 
. : 
. 
= 








Appellee, ) APPEAL FROM 
MUNICIPAL COURT 


Ve 
WILLIAM GLOUD, 


«(OF OHIGaG6, | 
&opellant, | 4 38 Daks 61 5 
Opinion filed June 17, 1925, 


WA. PRESIDING JUCTIC“n O° O0HHOR delivered the 
epinionwf the court. 


Plaintiff brought suit ageinst the defendant to 
recover 510.00 for commissions claimed to be due hia for 
@bteining a surchaeer for defendent's reateurant. There 
was a trial before the court without a jury end a finding 
and judgeent in faver of the plaintiff for the easount of 
hia claim and the defendent sopesic. 


The theery of the claintift, «he was 2 real estate 
broker, wee that he bad been employed by the defendant to 
obtain « purchaser for the latter's restaurant for which he 
was to be onid by the defendont § pereent of the purchase 
price; that he hed obtained « purchaser for the restaurant 
who was ready, able and willing to buy the restaurent upon 
terme entisfactory to the defendent; that a written contract 
wae entered into fer the ourchese of the resteurant and, theree 
fore, he wags entitled to $510.00, which wee 8 percent of 
$10,200.00, being the purchase price of the restaurant. nm 
the other hand the defendant's theory wie that he employed 
plaintiff? to obtain a purchaser for the restaurant and that 
ae & part of the agreewent, the surchaser produced by plisine 
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tiff waa to Be eatiafactory to the defendant's lendierd rho 
owed the building in which the defendent conducted his rest- 
aurent; thet plaintiff failed in thie reepegt, becouse the 
tenant? wae not financially reeponeible and the landlord refused 
t® socept Sim, in Liew of the defen@nt, for that reaven, 


Plaintiff teatified that he wae @ real estate broker 
and that the defendont came to hie office and wanted oleintiff 
to obtain a purchaser for defendant's restaurant for $16,500.00, 
the restaurant being looeted et He, 6846 South Heleted street, 
Ghisego, whieh plaintiff agreed to Go; that pleintif?’ ebtoined 
one Jou@s Doris, who wae Willing te buy the reatewraat and it 
wos agreed beteegn the parties thet the defendent would sell 
am Goria would buy the reetaurant for $10,800.00; thet plain- 
tiff then wrote wp & contract which be took to defeacent on the 
Sist of donuary end which the defendont then signed; that be 
lett = copy of the contract with the defendant, tock the con 
tract whieh bad been signed by the defendent to Doria and had 
his eign it; thet on the next morning, february ist, plaintiff 
telephoned the landlord whe owned the preniacs in which the 
restaurent wer located, with » view of having the Landlord ac- 
eept Doria ta the now tenant, in accordance with the converse 
tion af ® dmy before with the defendent; that the landlerd eaid he 
would aeocept Dorie and aesign the lease to him, if Goris would 
depowlt eix monthe’ rent in advance of "91,000.00 of seourity*; 
that on the afternoon of the same dey, plnintiff tock Series, the 
purcheser end the Landlord in hie automobile te defendant's 
restaurant on Gouth Haleted street and talked about defendant 
turing over the reetaurant to Goris, wre had $4,000. in esah 
with him to make the initial paynent,- 8500.00 earnest money 
having previously been paid on the doy the contract was made. 
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He further testified that the landlord bed previously told 
hia he wanted $1,009.00 of seourity® or eix sonthe reat in 
advance; thet «1 that tine while they were in the restaurant 
telking the matter over with the defemiant, the latter enid 
he would go inte the landlord's shop, which wae next door, 
and se¢ about trousferring the leame to the new tenant; that 
after while defenjant came beek ond waid he eould do nothing 
with the landlord; that the next sorning, which was February 
2nd, the witness went again te the restaurant and talked with 
the defencant about turning over the property; that the late 
ter ateted he was spryry, tut could not do anything about it, 
beasuge the Landlord would not tura over the lease, which 
hed a muesber of yeare to run, to the purchaser, Joris, 


Merie teatified thet he had been in the restaurant 
wWeeiness about teclve years; thet he went to eve plaintiff | 
about buying a restaurant and then looked over defendant's 
reetaurant; thet thie was about the alddle of January; that 
finally they agreed upon « price of $10,200.00, and the next 
dey he gave plaintiff @606.00 ag 2 eash deposit; that on 
February lst he went with plaintiff end the landlord to the 
defendent's rewtaurent on South Heleted gtreet; thet the Lande 
lerd went into Ric een shop, which wae next door te the restaue 
vant ond plaintiff and the witness telked to the defendant, the 
latter stating he wae sorry he geuld not deliver the Lease, 
beonuge the landlord wanted seourity; thet the parties then 
wwat te eee the lendlord and the latter said that he wanted # 
depooit of $1,000.00 or six conthe fent paid in edwance; thet 
the lendiord 414 not object to the witness as being a proper 
genmnt for the place. 
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the defendant testified in his om behal? that about 
the 28th of Jenuary he went to plaintiff', offies met Doris and 
the latter's lowyer and they finally agreed on theprice snd 
poynents to be mode for the restaurant; that at that tise 
Gorie agked the witnese if the lendlord would transfer the 
ease to hin and in reply the witmese said the lendioerd had 
asked hie if feria coul4 furnish reasonable seowrity on the 
lease and that the defencent had told the landlord that plain- 
tiff hed enid to the vitmese that Ooris hed s rioh uncle who 
would back hing that Goric wnid: ‘th, that pert is 21) right, 
we'll take care of that®; afterwards, on January 31st, pisine 
tiff cane to the restaurant with a contract and a check for 
$600.00; that the contract had not been signed by enyone; that 
defendant eignedit and gave it to plaintiff, the latter leaving 
a gopy} that plaintiff then Left saying that “he and Doris were 
going to see the landlord the next day and find out what seouriy 
he wold require; thet the next day plaintif? oalied wp end 
guid that they bud telked te the landlord, mt bad come to no 
agreement; thet the folloring day plaintiff, Dorie 2n4 the latter" 
Lawyer game to the restaurant and said they had seen the landlord 
that day, wut that the terms were not acceptable; thet the dee 
felidant then went next door with Doris and his lawyer sad ear 
the landlord and asked hin what he wanted; thet the latter re- 
plied thet he hud agreed to transfer the lease to Goris if 
Horie would deposit six acntha rent or £1,000,00 as security, oF 
if he would have some property orner eign the lease with bia; 
that they then epoke about Corie’ uncle, but Doria stated that 
the latter did not own any real estate; that they went back 


to the reeteureant and asked plaintiff if he did not know sone 
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property owner who would go on the leone with Doria; that 
plaintiff replied, "why, I'm ® property owner and will sign 
the lense with forie*; thet at that time the landlord had 
Left bie «tore next door ond hed gone howe; thet plaintiff 
then seked defendant to gee the lendlor? and find out if he 
would ecoept plaintiff as e@eurity; that later in the sone 
evening defendent enlled up the landlord and the letter stated 
he would seoept plaintif’ on the lease if he wae a property 
@enez; that the next morning he onlled plaintiff up and told 
him that the landlord would occept him if be owned property 
wad suggested that plaintiff ese the londlerd whieh plaintiff 
maid he would doy thet afterrerds, on the anme dey, the dee 
fondant telted with the landlord and the latter said plaine 
tiff ond others had came te hie offiee tee late in the day 
ami hed wade an appointment to come the fellowing worming, _ 
Monday, at ten o'oleck, and on teondsy afterncon plaintiff? 
came to the restaurant and told the defenfont that be could not 
agree with the landlord and wanted the deposit of $600.0 back 
amd that he wee through with the deal; thet defendant etated 
he would return the $600.00 if the contraot which he had signed 
wae returned te hin, 





Sew More, the iendlord, testified that he owned the 
preaiees in which the restaurant wee located; that in the 
eerily port of January defendant acked him if he would transfer 
the leage in case the letter eld his restaurant; that be anid 
he would if he me ontiefied the purchager wee reliable; that 
on January Blat, plaintiff end othera oslled at the defendant's 
place of business near Van Buren atreet ond asid they represente 
ed the party whe wee to buy the defendant's resteurant. ?isine 
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tiff asked the witnese if he had any objection to transferring 
the lease in case the restaurant wae geld; thet the witness repli« 
he had no objection, but be first mest know if the new man was 
responsible, to which plaintiff replied, "they could fix that*; 
¢het plaintiff then enid thet he would come that ofternson and 
take the witness out +o the reataurant where thay cuuld discuss 
the mtter; thet he eame about five e' clock snd plaintiff, Doris, 
and the lntter'a lawyer, rod* out to the restaurant; that he 
asked Dorie ae to his financial standing and after Dorie gove 
eortain information the witness said he rould not take Seris 
on the lease, which had four yearn to run, on agcount of the 
financial standing snd they seid, *they thought they could 
gatisty me vith some security"; that the witness said he 
thought Dorie should deposit $1,005.00 as seeurity or pay 

gix monthe rent in advance] that he teld thes in reply te ® 
question that he would s ceept Doris 4f some ene vould sign 
the lense with himy that the next day which was @sturday, 
plaintiff, Dorie nnd the latter's sttomey came to the wit- 
ness’ atore om Van Buren street and stated thet plaintiff 
owned a house end thet he would sign the lesse with Doria; 

thet it wae too late that dey beeause the court house was 
elosed and the wituess could not reseh his lawyer, 50 they 
agreed to come back Honday at ten o'olock; that be weited 212 
ey Monday, but he had not seen them since. 


fhe contract provided: “The wendor further agrees 
te procure for the purchaser directly or by transfer, © lease 
for the peried of four years and five months at the present 
Tent of $150,060, ond one year at $175.00 and four years ope 
tion with the rent not te exesed more then $260.00 a sonth.” 
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Pleintif?’ contends that since there were no 
written propogitiona of law aubsitted te the court, ne 
questions exoopt those raised on the admission or exclusion 
of evidence were oven for congideration. frepocitiona of 
law are not necescary to preserve questions for review in 
thie court. F. 0. %. & St. in By. ¥. Ghinsep By., 300 Tl). 


GR Bothwell v. Tayloy, 303 111. 296. 





Tne evidence offered on behalf of the plaintiff 
@e well se that on behalf of the defendant all tends te 
show that hoth parties interpreted the centract te senn 
that plaintiff was reeuired to setiafy the londlerd that 
the purchaser, Serie, would be finenolelly satisfactory 
to the landlord or thet he would gee that eeourkty satie~ 
factory to the landlord was given by Soria. Plaintiff failed 
te do thia and, therefore, he baa not @arned his commiesion. 
Pyaintif® himself teetified, au abeve stated, te certain ute 
tere and things he ssid and 444, both before and after the 
contract wae signed, which ghow that he soneidered thet bee 
fore he would be entitled to » commission, be would have te 
preduce & purcheser which wa seceptable te the Lendlord, 
The defendant and the lendlord beth teatified that the Lande 
lord agreed to aecept Doria end tern ever the lease to hia, 
af plaintiff or Goris wo id heave a property owner go on the 
lease with Dorie and they agreed to de eo. This is uncentra- 
dieted. Ppaintiff having f.,led te serform his contract, 
S8 811 the evidence shores, the finding ehould bave been for 
the defendant. 


Hereover, even if the parties had rested on the 
written contract entered inte by the terms of «hich the 
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defendant undertesk te prooure & transfer of his lense 
te the curelmeer, the evidence in auch as to show that 
there could be so recovery, because at no stage of the 
proceedings 414 the plaintif! or the buyer oil ween the 
deieniont te oomply with that underteking, but on the 
ether hend, it ie shown by the wnoontredicted testicony 
in the record, that after the plaintiff and the purchaser 
hed wade efforts te comely eith the recuiresents of the 
landlord and hed been wieble te do oo, the pisintiff 
sbendoned the dexl entirely by going to the defeniont 
and telling hin that he and the ourchaser had not been 
able to meet the landlord's terms, demanding the return 
of the earnest money and telling the defendent that they 
were through with the deal. 





The judgeent of the Municipal Ceurt ef Chiesge 
ie reversed. 


HEY CREE De 


THOMSON AED TAYLOR, JJ. coneuR, 
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«WR. PREGIGING JUSTIGE O CONHOM delivered the 
opinion of the court. 


Plaintif? brought on action of replevin agzinst 
the defendants to recover the poscession of one Jorden 
automobile of the value of #1500.00, There was o trinl 
before = judge end » jury and a verdict rendered in fever 
of the defenduntse. Afterwards a new trial wae granted ond 
the ense wee apnin heard befere the @murt rithout a jury. 
The suit was dismissed an to the defendants P. #. A. Deri- 
gan and John Boe, ond there woe a finding thet the defend- 
ant Phillip Lea Mentin was the orner and hed the right te 
the poseession of the sutomobile, and it wes oricred thet 
the plaintiff retura the autesebile, which was taken on 
the writ, to the defendant Le Mentian within ten deys, or 
in default thereof, thats writ ef getorgo habenge issue. 


‘fhe aateriel fects ac disclased by the evidence 
are not in diapute and so far as it is necessary to state 
them, they are ne follows: The defrmdent, Le Mamita, was 
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@ South Vater street merchant end ete using on Elgin aute- 
mobile which he denired te sell. Ee saw an advertisement 

in the newspaper where it was atated couch machines were sold. 
The advertisement wee Dorigan's and Le Wantia took Kies Eigin 
automobile te Serigan’s place of musiness, which was on the 
south side of Ghiengo and left it for gale, for which he 

wae to receive $1200.00 net. Dorigen told him that he would 
#e11 the Kigin ear within « few days. After leaving the 
ear, La Mantin kent in touch with Oorigan by telephone and 
within a fee dayn after the anchine hod been left, he ene 
advised by Gerigean thet the anchine wes practionlly 2014 

and that ky Yantie should esll the next day for “is money. 
in Mantia did this, but found that Berigan's place of busie 
mesa wee closed, the automobile gone and sixteen or seven- 
teen other sutoxebiles which he hed seen there a few daye 
previous were «leo gone and he was wnmble te locate Sorigen. 
About #ix monthe afteresrds, Ln “antia accidently eer Serigen 
on Vabadh avenue. He atopred forigan end was sbout te onli 
the police to have hig arrested when Dorigen told his that 
if he would give him « chance, he would pay the 91200,.00 
which he owed fer the Eigin sutomoblie, end after some cone 
versation thie wan agreed to. Oorigan #¢ thet time eae ene 
gaged in eelling second hend automobiles and told ie ‘antia 
that be waa about to get the agency to sell new automobiles. 
They beoame very friendly «nd eaw each other frequently. — 

le Mantia etated that he wished to purchase a new automobile 
and Dorigan stated thet if he would waitewhile until Dorigan 
wus able to secure the agency, he would s¢11 le Mantia & car 
and give le Mentia the asount of commission Derigan eae te 
receive and thereby pay part of the 91260.00. After some 
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fuxther conversation between the parties Dorigan suggested 
that Le Mantia buy « Jordan automobile which wake wae for 
gale by the Ghicxgo Motor Gr Gn., lin. 2430 South Michigan 
avenué, Chiesce. Dorigen and ia Mantia went to that cone 
gern’, vlece of business end exenined the Jorden machine 

end Usrigam placed an order for = new Jordan automobile, 
introducing Le Mantia to the officiale of that company a9 
one of bis prosepeta, end it wae understood that the our 
ordered by Dorigan was te be turned over by Borigun to La 
Wentis. Prior to thet time Sorigan bad sold some second 
hand oars for the Goiergo Motor Gar Go. The price of the 
Jordan oar was $2469.00. The “otor Car Gompany did not 

have the oar in stock whem the order wee given, bub agreed 
%o get 1%, and therefore, Horrigan and in Wantin eelled ree 
peatedly to see if the car had arrived and wenteo far as to 
way that unless the cay was delivered in the near future, 
the order would be withdrawn. after the order was placed 
and before it woe delivered, La Santina made payments at 
Gifferent times, suonting to aevers] hundred gollere, to 
Deri gen on secount of the ony. Some of this money waa turned 
ever to the Ghiesgo Hotor Car Company on account of the pure 
shace price end sone of it wae fraudulently converted by 
Dorigan to bie own use, Gn June 14, 1923, the Onics go 
Motor Car Gompany received the Jordan sutomobile and advised 
Dorigean and ia ientia to this effect and they agreed te go to- 
gether on the corning of the 15th te get the cary lorigen 
aid not keep hie appcintaent but rent alone te the eter Gar 
Company, geve bia check to that company for about 91100,00 
and borrowed 71206,.00 from plaintiff, who wae engoged in the 
business sof loaning money: on automobiles secured by chattel 
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mortgages, whereas money was paid to the automobile gqompany, 
being the belanee of the purchase price, He exeouted a 
chattel mortgage te plaintiff on the automobile after he had «|. 
Obtuined o bill of gaie from the Motor Gar dompany and Left 
with the eur. When Dorlgan hed felled te keep his appointe 
ment with La Meutia, the latter become surcielous and called 
up his lewyes about the ontter., He adwiged that La Hontia 
take the satter up with the Motor Gar Genpeny to ascertain 
whether Dotigan had pald for the automobile and to search 
the records to see if there was «© chattel sortgege on the 
ont, ia @antia hed the Moter Cay Gempany ealled up and wae 
advised that Derigen had teken the eer end paid fer it in 
full, He also hed an examination ef the chattel wortgege 
records made and fopnd that no chattelmettgage had becn ree 
eorded. about 3:30 in the afternoon of the eame day, June 
Sth, Dorigun drove the cer to ka Wemtie'e place of busie 
ates on Gouth Sater atreet and delivered 1¢ te him, turning 
over the bill of sale that he bad received from the Hoter Gar 
Gowpany and received from Le antia the belence of the pure 
chase price of the car - about $400.00, 





The examination of the records made by ia Mantis 
to aacertein whether there wae 2 chattel nortgsge an the aute= 
mobile, appears to heve been on the following Sendey or Tucse 
day, ginee the 15th wie Saturday and the recorder’s offices 
wae ¢losed during the afternoon of that day. io Hantiea used 
the sutemobiie end sbowt six weeks therenfter, when the first 
imeatallment of the note, seeured by the chattel mortgsge given 
by Dorigun to the plaintiff, Tennant, became due and wae not 
paid, Tennant went to see La Mantia and told him he had a 
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chattel mortgage on the automobile. He demanded poscession 
of it under hie oortgnge and thie being refuced, the revlevin 
guilt rue brought and the wechine taken on the writ and delivere 
ed to Tennant. Dorigsn was & seoundrel and diseppeared immede 
jiately after he had delivered the oar to Le Mentia. fhe check 
for about $1100.00 which he gave to the wotor Gyr Go. waa 
worthleas., He gave a check to ke Wantia fer $400.00 at the 
time he delivered the anehine to him which he stated was the 
eommiagion he received from the kotor Oar Gompany and which 
he geve to la Hentia on accownt of the $1200.00 he owed 

him for the Klgin sutowobile. Thia check was also worthless, 





the foregoing fects as shorn by the record are une 

dieputed. The only diepute in the evidence wie that a witness 
for the Motor Gnr Oompany testified thet La tgntia eaid before 
the order wae given forthe wachine and before it wae delivered 
that he end Dorigan were buying the autewobile tegether. This 
wae expressly denied by ie Mentia and the witeess who testified 
on thia wetter, at the time, admitted thet he made no mention 
ef thia fect when the case was tried the first tine, 





The chattel mortgage provided that the automobile 
might be retained by the aortgagor, Dorigun, ani since it 
was not recorded end lq Mantia had no notice of the existence 
of euch mortgage when he obtained the car from Doriganm, the 
mortgnge was invalid as to him, in these circumstances, it 
ie obviows thet the evidence would warrant only = judgsent 
in favor ef ba Mantia. Any other finding would be contrary 
t all the evidenote 
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the judgment of the Superior Gourt of Gook County 
ieaf firmed, 


AYPIAMEN. 





30H AND ZAYLOR, JJ. cowcun, 
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ABE LOBZLL, 
Appellee, 
| APPEAL FROM : 
We GIRGUIT COURT, 
GOO GOUNTY. 
GARL M. WHITE, ; : 
: QT A FYE 


Opinion filed Jyne 17, 1925. 


WR. PRESIDING JUSTIO® oO couNON delivered the 
epinion of the gourt,. 


Plaintiff brought en action of trespnes vi et 
Sywis against the defendant to recover daaeges for en alleged 
aesault and battery. There was a verdict and a judgeent 
in his fever for $2500.00 end the defendant appeale. 





Yhe reeord discloses that plaintiff during 1916 
and 1917 berrowed money from the defeniant and had not ree 
paid it all on September 3, 19190. *hen the parties met at 
that time there was an elterontiog in which plaintiff was 
atrack, knocked down und kicked by the defendant, snd it is 
on aecount of thet ageault that pjaintiff sued. It further 
appears that the difficvlty between the parties occurred 
about 1x @'oleck on the evening of September 3, 1919, in 
front of the Brevoort Hotel, on Hadison street, Chicage. 

At that time plaintiff wes about twenty-two years of age 
and the defendant about thirty-nine years old, Pisaintiff 
testified that he then weighed sabowt 120 pounds and the evie 
denoe tends to shew that the defendmt weighed about 340 
pounds. It further appears from the evidence that plaintiff 
had been working at 4 number ef dewntorn hotels «as bell bey; 
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that about two weeks pricr to the agsmult, he was dise 
charged by one of the hettele on secount of bis wages being 
gernisheed by the defendant.  Fiaintiff testified in his 
wm behalf that at the time of the assault he was standing 
on the sidewalk in front of the Breveort Hotel, about six 
o'olock in the evening, when the defend«nt oome walking by, 
swore at plaintiff and asked him when he was going to pay 
defendant the money due and owing; that plaintiff replied 
that he would do #6 a@ socn as he was able; that be had lest 
hig job on, account of bie wagen being garnisheed by the dee 
femiant; that he would pay him what he owed him, but would 
not pay the $75.00 interest olwimed; that the defendant then 
@aid; "You will pey me or i will kill yous*® and then atruck 
plaintiff a blow with his fist, knocked him down an@ kicked 
him; that he was rendered uneensoious and taken te a nearby — 
hegpital, where a surgeon wae required to wxke three or four 
stitches; that his chin was bandaged for two or three weeks 


On eroeeeexouination plaintiff testified that at the time ef the 
trial, March 4th, 1924, he was & feet 11 inches in height, 
twentyesix years old, bad gained about forty pounde and had 
grown four inchee in height sinoe the time of the assault, 


Usher lL. Wilkinson called by plaintiff testified 
that he aaw the altercation; thet slaintiff wee standing 
mene the hotel when the defendant cane along, walking on the 
sidewalk, culled plaintiff = vile meme ond said unles# the 


Pleintiff paid the defendent, he would Kill him; defendant 
then hit plaintiff «a blow with his fist, knocking plaintiff 


dewn in the alley ond then kicked him in the face; that plain= 
tiff was unconscious and some one came ~nd helped him up; 
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¢hst he wae blecding from the mouth add thet = crowd of 
people gathered around. On crows-examination, this witness 
gave testimony that materinlly wesketied what he had teati- 
fied tey in that he swore he had not talked to anybody sbout 
the ecourrence ané eeve other testimony which need not be 
adverted to here. 


for the defendant, Rey A. Martin teetified thet at 
the time of the ocourrence, be wae in a reetaurent just weet 
of the hotel; thet he eaw a erewd gather ond eaw claintiff 
after defendant with a knife in hie hand. This wes after 
the aaemult. 


gohn Lattenberger called by the defendent, testi- 
fied that he knew White seven or eight years and saw the 
Sesault; that he ose out of a restaurant directly across 
the street from the hotel ond *saw white hitting » san and 
then he took hia foot and knocked him down;" that after White 
knocked him down he kicked bing that bleed wee pouring out 
of plaintiff", mouth; that pleintiff strted after the dee 
fendant with something in hie bend which the witness thought 
wee e@ Enife, 


The defendent teatified that he had been eng» gad 
in the businessef loening money for about sixteen years; 
that he wae fortyethree years old, five feet eleven ae a 
half inches high and weighed about 245 pounds; that/was about 
the same helaht and weight when the asgavit oecurredy that 
he was blind in the left eye and hod been since he wie 21 
years of age; thet om the evening in question be wae on his 
way home, walking im tiedieson street and when he got in front 
of the Brevoort Hotel plaigtiff stepped up te him and patted 
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him on his Left shoulder and said; **I guppose you know me, ' 
I says, ‘Well, now, I just cannot slace you, I seen you ree 
contly ani had some transaction with you, but ehat your name 
ia I cannot recall just now.* ‘The bell you don't,* he said. 
"tT am Abe Lobell.’ i seid, *Oh, now 1 know you, the reseon 
i did not recognise you ie because 1 bed seen you two weeks 
previous im the Le Palle Hotel. At that time you stood bee 
hind the counter, behind the meiling division with your 

hat off and shirt sleeves, Todsy you have your sont on and 
I did net resognise you.! He says, "I want te tell yeu 
something. i au gick and tired of you loan sharks hounding 
me around from job to job, i just hed a brother killed in 
Fronoe, and I don't give « damn how soon I etring and 1 
would juaet es seon etring for killing a loan eherk ae for 
ony purpose.'* That dafendent then eaid he did not want te 
have any argument in the street, but suggested thet plaintic? 
 @me to defendant'soffice to adjust aatters; that plaintiff 
hed abused defendant in the Hotel im Salle a few weeks prior 
ae a result of which defendmt gornisheed plaintiff's wagee; 
that thereupon plaintiff called the defendent 4 vile name; 
thet defendent then started te prowecd on his way home when 
plaintiff? etruck at bim and the tro then got imto « fight; 
that plaintiff kicked at the defendent; that in the altercation 
defendent struck the plaintiff and probably kicked bims that 
after defendant knocked plaintiff down, he sterted on bie way 
ond eur plaintiff coming after him with his coat off end as 
enife im hia hand, This is substantially all the evidence 
in the record, 





We have gone into it rather fully, beenuse defendant 
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contends that the verdict and judgment ie againet the memifest 
weight of the evidence, We think thet chat we have seid sbeve 
Clearly shows that the question whether olaintiff or defendant 
was at fault me one fer the jury to detersine and after a 
oureful consideration of the evidence, we are umeble to 

way that the jury's verdict in fever of the plaintiff is 
againet themanifest weight ef the evidence. it is true that 
the testimony of the plaintiff io set all to be believed. 

Hie testimony thet he grew four inches in height from the 

time of the agemult until the trial and the recerd discloces 
that he weg about trenty-two years of age at the time ef the 
agsault, of course, is not to be taken seriously. Nor is the 
testimony of the defendont as te what ooeurred just pris r 

te the agenult to be taken littereily as #111 appear from « 
consideration of the evidence which we have set forth above, 
in these cirqumstences, considering £11 the evidenos, it is 
clear we would not be warranted in disturbing the verdict of 
the jury on the growmd that it is agninst the manifest weight 
ef the evidence, 

The defendant next contends thet counsel] for plaine 
tiff in his argument to the jury used isproper and prejudicial 
language snd that the jadguent ought to be get aside on that 
anecount, and it is peinmted out thet during bis argument, counsel 
for plaintiff referred to defendant as a “loan shark* and that 
Plaintiff hed been im the navy and hed grewn four inches since 
he wae 21 years of age, and a further complaint ia that counsel 
for the plaintiff referred to the defendant as a "big brute’, 
The record discloses thet the defendant himself in testifying 
brought the term “loan shark* into the record, and if, as there 
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waa evidence tending te show, at the time of the aseanlt 
defendant weighed 240 pounds, wae 38 years old ond wae about 
five feet eleven inches in heleht, while the plaintiff wa 
but 21 years of age ond weighed about 120 pounds and wes 
ageaulted by the defendant, then we think no execption could 
be taken te the argument of counsel for plaintiff, ond cere 
taimly 14 i9 net such ae would warrent us in disturbing the 
verdict and judgment. 


Gomplaint ie made that the court erropecusly refused 
to give an instruction requested by the defendant and thet it 
wae held in the Jplineie f¢00) Oo, ¥. Wagpiug, 1601 111. App. 
535 to be reversibly erroneous where a similar instruction was 
refused, The court modified the requested instruction ond aa 
modified the jury were told thet even # they believed thet the 
defendent ueed wore force then me abeclutely neceseary at the 
time of the oeeurrence complained of, still there could be no 
recovery if the jury believed from the evidence thet the defende 
ant seted ag & rengonebly exreful man would have seted under 
the same clhroumstences and conditions. fhe iseue in this case 
was gieple end not complicated and the jury were cleariy tol¢é 
thet, although they sight find that defendant used more force 
than wae necessary, yet if he acted as a reasonable wen would 
have acted under the ciroumetances presented, no recovery could 
be hod we ¢hink the error, if any, in refusing the instruction 
was not of guch & charetter as would warrant ue in reversing 
the judgment. 


it im further insisted that the damages are excessive 
in that plaintiff was only slightly injured; that the defendant 
used no weapon; thet plaintiff sustained but elight pecuniary 
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lows and there was no evidenes of the defendant's financial 
atending. The court instructed the jury that in fixing the 
deanges, they might give emeeplary dasages not only te came 
peneate plaintiff, sut to pumish defendont end to deter others 
from the commission of like offenses. in am action for assault 
and battery to recover demegee where the pecuniary worth of 
the defodiant is not proven, *the jury have no rigat te cive 
any sore damages than they would if it had affirmatively 
appeared that the @fendant was vithout pecuniary resources. 

ie & We Bye G00 ve Beith, 87 Til. th Myllin ve . 
113 I Tl. 140, = Beegon ¥. H. 8. Gomenrd Gp. 
$61, Plaintiff in his arguaent on this point in pert justifies 
the anount of the verdiet on the ground that plaintiff was 
disfigured as a result of the asenult by having a wear on his 
chin, ‘%@ think thet it appears the jury must heve principally 
considered the element of punishwent, and if they believed 
plaintiff's version of the alterention, we sannet eay that 
the ssount ig se excessive ae te warrant inéerference on our 
part. 






The judgment of the Gireult dourt of Gook Gounty 
is affireed, 


AVP IRRED, 





HONBON AND TAYLOR, JJ. cowcUR, 
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Pyaintiff, the payee of o promissory nove made 
by the defendant, brought suit to reeorer the face value 
ef the note, $236.66, with interest. There was a finding 
and a judgnent in plaintiff's favor for the face value of 
the note and the defendent qpenie, 


The record diecloses that on Getober 11th, 19630, 
the defendant made and exeauted his promissory note for 
$236.60, payeble ninety days after date to the order of 
Plaintiff. the defendant filed an affidavit of morite in 
which he eet up that he executed the note witheut consider 
ation; that he executed and delivered the note to plaine 
tiff in payment of the amount due plaintif? for printing 
priefs for the defeniont in & certain law suit in which 
the defendant was counsely; thet the defendant entered into 
a contract for the printing of the oriefe with a represente 
ative of plaintiff whereby it wae agreed thet plaintiff was 
not to receive any payment for the printing of the briefs 
watil the law guit in which the briefs were printed was 
fimaliy disposed of. fhe affidevit of serite further set 
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up that aftersards plaintiff called at defendant's office 
and represented to defeniant that he had retired from the 
printing business and desired to have some written meme 
randum of the amount dwe and owing him, and thereupon the 
defendant executed the aote in question; that plaintiff 
there etated that he would aake no deannd for paynent 

of the note watil the evit in which thetriefs were filed 
wee diepesed of, And it wee averred in the affidavit of 
gerites thet the euit in which the brief were filed was 


still pending. 


A great many contentions are made by both parties, 
most of which have nothing to @ with the ease before us, 
end therefore, we will not comment upon them, for it is 
clear that the judgnent in the instent esse was properly 
entered. 


Tre note in euit wae the ordinary form of promise 
sory note and the evidenee offered on behalf of the defendant 
tending to show thet it was sot paysble within ninety deye 
ae the note specified, out on the contrary, that it wea net 
to be paid until certain litigation was dispesed of was 
olearly inadmissible «se it vould wary the termes of the write 
ton instrument in violation of the parol evidence rule. 
Beinstein v. Sprints, No. 28515, Appellate Court, Firat 
District; Schults v. Heyer. 281 Ill. Apo. 395; Foy Vv. Blacke 
stone, 31 Ill, 838; Fenny +. Graves, 1% Thi. 287; Lane Ve 
Sharpe, 3 Seam. (4 Ti. ) 506; Herloy v. pores. *8 Tile 
57; Norris v. Golbraith, 43 Il. 369; Hes dur, 

85 Ill. 356. 
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a proslesery note Wy parol evidence and 1% was held that euch 
evidence woe inadmissible. ur. Justice Uyton stated « 

"7% mekew thet which ie by the writing glear, certain, posto 
tive ani aonglusive, uncertain and contingent." 


in the Foy gage, which wee also a suit on a promise 
sory note, ir. duetice Bresee im delivering the opinion of 
the court said that "Proof muet net go to the extent of varying 
the teras of a note abaolute on ite face, showing that though 
om ite face, it wee given for one parpose, yet in truth and 
in fact it wae given for e different purpose." 


| The judgrent of the tunicipal Court of Chicage is 
affirmed, — | 


SPPIRBED. 





MONSON AND TAYLOR, JJ, CONOUR, 
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Opinion filed June 17, 1925, 


BA, PREGIGIMG JUCTICE GO OCRROR delivered the 
pinion ef the court. 


Pisiatiff, a real estate breker, brought auit 
ageine$ the defendant, elaiming there wae $605.60 due 
him ae comaiseions for obtaining a purchaser fer a piece 
of real evtate belonging to the defendant. In hig state= — 
ment of Glaim, plaintiff alleged thet he wee a real extete 
broker and ewpleyed by the defendont to seoure 4 purchaser 
for s certain piece of property owned by the defencent 
“for hich property the defendnnt agreed to accept the net 
price of $4900.00" and that the defendant agreed te pay 
the plaintiff a11 thet wae received fer the property in 
excess of $438 00060. dnd he further alleged thet he prow 
oured one John Poweek, who agreed te purchase the premises 
at a price ef $4800.00 “by aseuming and accepting a 
$2,096.00 firet mortgnge, by payment of $1000.00 oagh, by 
giving back to #aid defendant a second mortgage in the 
um of $1200.00 and by conveying to suid defendant cortain 
vacant property situated in the Village of iyons et « 
price of $600,00; thet platntiff subsittedthia proposition 
te the defendant anil the letter aecepted 14 and instructed 
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plaintiff? to prepere the neceawary contract." Plaintiff 
further avers thet sfterwards the defendant ia violation 
of Bie agre¢nent, gold the premises te Paveek upon the 
conditions and tera above mentioned, but refused to 
pay plaintiff in secordance with the terme of the eon= 
“tract the guimat 60x 





fhe defendant filed an affidavit of merits wherein 
he denied that plaintiff had procured « curchaser for. the 
property who was reedy, willing and able to purchase in 
cordance with the agrecwent entered ints betreen plain- 
tiff and defendant. The case wie tried before the seurt 
without a jury aad there wae © finding im plaintiff's fever 
for $400.00 





The evidence produced on the trial ia im the recerd 
in naxvetive form and the triel judge certifies that it 
contains a full, true and eomplete stetement of the facta and 
procesdings presented on the trial, frou thie it eprears 
that pinintif? testified im eubetancs thet the defendant 
liated with him for stle « certein pieces ef reel eetate 
for ® net priee of $4200.00 and tgreed te give plaintiff 
anything obtained for the resol estate over and above 4200.00; 
that he eubmitted the property to John Pavesk sad that the 
latter offered te give for the property four lots, te pay 
$1,000.06 in cash, give « senond nortg ge on the property 
for $1200.00, snd eseune « mortenge which was then on the 
property of 2000.00; thet plaintiff reported the offer to 
the defendent and the latter stated he would make the esie, 
provided plaintiff weuld teke the lote for his comaicrion, 
whieh plaintiff declined te do. The evidence ehowe thet Later 
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the defendant apparently net knowing that Peveck won the 
plaintiff's customer, got im touch with the same quetomer 
through enether broker ond ultiantely mde a deel with 

him, but the evidense showe that the terme of that deal 
were meterially different from thoee which had been offered 
the def ndant by Paveek the customer through the plaintiff, 
The deal which the defendent clesed with Paveek, involved 
& conveyance of eight iote in Lyone to the defendant by 
Puveek instead of four and the second wortgage to be o laced 
on defendent', property by Peveck woe fixed at (1000.00 ine 
stead of $1200.00. Moreover, it does not appear whether 
the defeniont paid the broker im that deal hie comission 
im lete or whether be paid hia in comission. 


There ie no diepute in the testimony given Bp both 
pertices to thie once, as to the terme aubaitted by the plain 
tiff, fo fer ew the evidence shows, the defendant in list 
ing the property with the plaintiff, mide s price of $8200 
but 1% ia not shown whether that agreesent involved anything 
but cash, When the plaintiff wuabeitted «a deal which tavolves 
only $LOOO. 60 in gteh and the bejeames im mortgagee and vacant 
property, the defendnt im our opinion wie justified in ree 
jeoting the offer or wanking it canditicnal, as he did, won 
the plaintiff's seoeptance of the lete in lieu of & com 
tiesion. Pisintiff heving foiled to prodwoe » purchaser 
who was ready, able end willing to buy upon the terme agreed 
upon between him and the defendant io not entitled te a som 








The judgeent of the Mmicipal Court of Chicago is 
ee Pct HEVERBE OD, 
PHONON AND TAYLOR, JJ. CONCER, 
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THe PEOPLE OF YHE sTarE oF 
ILLINOIS, 





Defencent in Drror, 
BRAOM TO 
We MUNICIPAL COURT 
| | OF GNIOAGO, 
BiLLIAM BLACE VELL, 
Maintiff in krror. 2 38 TA: 6 1 6 


Opinion filed June 17, 1925. 


MR. JUSTIO“N TATLOR delivered the opinion of 
the court. 


We have thie day handed dewn en opinion in the 
game of The Peorle of the State of Jllineis v. Carles 
Beckeith, Genern) tumber 29591, which is dectatve of thie 
gace. Procticelly the exme facta and the same law are 
invalved in both cases. 








ig the inetent case, the charge being larceny, 
the record shows thet the evridenee failed te prove the¢ 
anything wheterer wee stolen by the defendant, apd, fure 
ther, failed to show the wenue of the offense charged. 


the judguent, therefore, vill be reversed. 
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THE PEOPLE OF THE STATE oF 
Gefendant in trrer, } 
Ye MUNICLPAL covet 
a ad OF (iicaGe, 
ono Tr A la reo 
Pisintiff in Errer, } 2388 poke 616 


Opinion filedJune 17, 1925. 
BA. MUCPICE TAYLOR delivered the orinion 
of the eourt. 


Om Februcry 26, 1924, Micherd J. Wllen filed 
sn information im the Munigipsl Geurt of Ghicsgoe atating 
that one Giarlier Beokwith on Februsry 18, 1974, in the 
Gity of Ghieeee, Gounty of Gook and State of Filincia 
*did then and there eteel, take ond curry away United 
States ourreney of the value of $14.50, the personal 
goods and property ef Sicherd J, Miiten," contrary to the 
statute in such case uede sad provided, 


' On February 20, 1924, the defendant signed a 
jury waiver, ond om the next dey there wes & trial bee 
fore the court, vithout a jury, end the defeniang was 
found guilty ef the oriminel offense of larceny of proe 
perty of the value of 914.80, and sentenced te confiae< 
ment snd laboy in the House of Correction for the tera 
ef one month una to pay the Olerk of the @ourt a fine 
of $1.00, and alae the court coste taxed at 36.00. 
Retiona for a new triel end in arrest of judguent vere 
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overruled, This sppeal ie from the above mentioned judge 
mont. to brief hag been flied for the People. 


The record ahowe thet before the examination 
Of witnesaea, counee) for the defendant served te quagh 
the informition, ani thet the aetiom was overruled, 


feo witnesses were called on behalf of the People, 
Richerd J, Wllem, en¢ Boniel Greeden, & polieswan. Ulien 
testified thet he got on * crowded State Street on, and 
wie etending on the invite of the ear nenr the door, when 
he felt someone reach into his Left-hand hip pocket; that 
he puf his hand into bie pocket anc found hie pecketbook 
wae gone; that he then gnaw the defendant stending behind 
him, and & policegan ptanding next te the defendant, and 
he, the witness, said, "Who got wy pocketbook?" that then 
the policeman grabbed the defendant and searched him thorough- 
ly, but did not fimd the pocketbook on himg thet then the 
polige officer grabbed hold of & wan by the name of Black 
well, end searched him, but did not find the witness's pocket} 
book on higy that "we then looked around snd ay pockethock 
waa found on the floor where thie san (pointing to William 
Blackwell) bad been etanding;* that he, the witmese, then 
told the policemen that the peeketbook which had been vicked 
we off the floor wae his; that 1% belonged to him, the wite 
nese. He furthe® textified thet he 44¢ mot know whe took 
hia pocketbook, but that the defendtont st the time was stiande 
ing behind him, with the policemm behind Beckwith, and 
Blackwell standing at bia right somerhat behind. 


Gn @Yoeeeommaination he teatified thet he did nat 
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eee either the defendant or Balekwell take bis pocketbook, 
end that he could not state that the defendant put hie 
‘hend in his, the eitnese's pocket at any time on the cary 
that he oould not say that the defendang had his poekete 
book at ony time, nor whether the ¢efendant ageieted anye 
one to fake hie pocketbook; that be 4id net know who got 
it out of his cocket, 


Tne police offiesr teetizied thet while on # = 
State etrect onr, going eouth eowevhere between 43rd and 
Siet atreeta, he heard ijien ory out, "Whe got ay pooket- 
beok?T® that be, the witness then grabhed the defendant, 
who wae stending next to Mlien, and searched him, but 
found no poekatheok, and then he leoked arcund ond saw 
Bisekwell standing on the ether side of Ulleny thet ke 
then grabbed Hleckwell and seavched him, but did not find 
anything; that he then loeked around and fownd the pocket= 
Book on the floer where Blackwell had been standing; that 
Uylen then gaid that the pocketbeck waa hie ond thet same~ 
one had taken it out of hin nooket; that hep the witness, 
then arrested beth Maackweli and Beekwith, and took them 
to the stetion. On orese~examination he teatified that 
he did net.see either the defendant or Blackwell with the 
pecketbook; that he did not eee the defendant put bia bend 
inte Ullen's cocket; that he didnot see him tewoh Ulien; 
that he did net netics any actions on the part of the dee 
fendent which weculd indicate that he wae tsking Ellen's 
pocketbook; thai he did not noties anything until Wien 
shouted out, ‘tho got my rocketbeok?® thet he could not 
aay thet either the defendent for Blackwell tock the podket- 
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book, but that the pocketbook vec found where Blackwell 


f The defendant testified that he wes on the 

ear which wee gromied and wae going to 74¢h and Cottage 
Gpore evene to get some adic traneformera; thet he did 
not teke UlLien's oe that when Milen anid come<- 
thing about hie pocketbook, the police offiesr grebbed 
him, the defen’ent, and searched him #11 over, and then 
grabbed Blgekwell and searched him; that after the officer 
@aid that he did not find enything, someone in the car 
eaid, "There it is on the floor;* that theeffieer took 
the pocketbook, but he, the defendant, did not ses where 
he got it Pune that the officer then took bim and Slack- 
well over te the atetion; that be did mot et any tine 
put hia hend inte the poeket of the complaining witness, 
nor teke the pocketbook of the eompluining witness; that 
he never waw the pocketbook until the effierr had it in 
his hands, 








It will be ecen from the foregoing thet the evie 
dense completely fails to prove that the defendont wae guilty 
of lareeny. The rolice of leer easy have been justified in 
auspecting that the defen‘ant or Blackwell tock the pocket= 
book from the complaining witness's socket; but that is not 
ough, After reading the evidence it shows that there is 
an entire fsilure of such proof ae would be reasonably neo- 
eeeary to conrict the defendink of larceny. Further, there 
ke nO @vidence ehateve# tending to show in any way what, if 
any, monty wee stolen. the analy reference is te the pocket- 
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Book. That io ineuffielent. The law requires thet 211 the 
@esentini foots cenatituting the erime charged shall be 
proved beyond a reasonable dovbt, he upone 
Ill. 463. Iq the latter oxse the court said, 








*i¢ ig a fundamental reouirewent thet 
the seoused be proven pe of the orime 
dhartged in the indietecnt beynnd a reacon- 
able doubt. It is di’fiewlt te conecive 
of thin being dene without the jury being aatie- 
‘fied on the - f of 211 the feote necessary to 
consti tute | oxime beyond a reneonable doubt, 
ge it hae been suid thet it is not necessary 
o vrove berond « reasonable doubt every link 
ha the chain of elrewetences surrounding the 
eommiegion ef the crime share it bee never 
been hold to be the rule thet the State aned 
mot preve the eeeentiol elenenta of the erime 
or facte necesenry to constitute the crime 
& veadomble doubt. If one foot neo 
eeenry tc conetitete the eriee is ast proven 
as required by lew, them the rine iteecif is 
not proven aa the iow requiree,* 


and, further, the wenue es laid in the infermtion was 
not in ~ way shown. That is, aleo, fetal. Feovle v. 


298 Tl, B22, Hive +. Feovle, 3G 11. 438. People +. 


o'gaza, 27. 211.128. 
fhe judgment, therefore, will be reversed, 





MEVERGED. 


O'CORHOR, F.J, AND THOWNON, 7, cowCDA, 
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Appellont, 
APPEAL FROM 
Ve MUNICIPAL count 
OF etaaao, 


JOHN A. CRANFORD, , 4 
were, } 23S T.A. 616 


Opinian filed June 17, 1925, 


we. JVOPIGCN TAYLOR delivered the epinion of 
the court, 

fhe plaintiff, Elign Sondauville, brought euit in 
the Sunicipsl Gourk agninet the defendant John 4. Crawford, 
on & 95,000.00 promissory note. The defendsnt, al though 
he adaltted it wee executed by him, pleeded and undertook 
to prove that it wee without comeideration. There wee a 
trinl before the court, with a jury end a verdict and judge 
ment thet the plaintiff’ tere nothing by her suit, This 
appeal is therefrom 


The defendant in bie affidevit of merite sete up 
that at the suggestion of one @illiowe, and Sueen Atkiasen, 
he agreed to purchase from the Plaintiff a 120 aere farm, sib 
jeot to on encumbrance of $7900.00; that in comeideration of 
the title being conveyed to him, he exeouted the $5,000,.0 
note wued upon; that be never received the title to the 
fara end received no consideration for the note; that the 
title to the farm is now in one Williams, whe is the sgent is 
Ghiesgo for the plaintiff, whe ie the onyee of the note sued 
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At the trial the plaintiff effered the nete in 
evidence, and reated. The note bore certain ondorsexents, 
ami ite execution ond delivery were admitted. The defend- 
oat cayled a number of witnesses and undertook to show thet 
although the $6,000,040 note sued upom weg signed sai delivered 
by him, the property, 126 neres of land in Kankakee County, 
Tilineis, wre deeded to onm Pillieas, end sot t¢ hia, the 
defendant, end thet therefere, he got no sonsideration for 
the note, The evidence dhowa that there wers, prior te 
April 34, 1888, the date the note wee given, some negotin~ 
tions between the plinintiff ond the defendent in regard te 
the purchase by the defendont end the aule by the pleintife 
Of the 120 seres ef lend. There waa offered in evidenss, 
® Letter, Gated Berok 17, 1922, from the fefeniont to the 
Plaimtif? whiek etaters thet the plaintiff and her husbend 
had agreed te eel] bia the property,for which in part payment 
he had agreed to give his note for 95,000.00; that if the 
plaintiff and one Germard did not send him the deed before 
m gertein time, the desl would be off, that he had already 
resold the proverty to one Villiame; thet be bad already 
signed the note and had it ready to turn over. In that 
Letter he used the longuage, *1 em Losing #11 kinds of soney 
and I consider myself lucky by getting = purcheser for the 
land at $100 on sere." The evidence shows that om April 24, 
1922, in the office of Tiliiaws at 605 Fertiand Meck, Chime, 
there wae & meeting at which 6 deed to the property wae sade 
out and delivered, snd the note civen, fhe defendent tenti- 
fied thet o deed eae then ond there sede, but not to hia. 
When asked if he anid te onke the deed out te Villines, he 
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firet anewered that 1t won mad« out in Blank, and then 
anewered the question im the nemtive. On the other 
hond, the evidence of Syeen Atkinson, Williams, and the 
plaintiff, al) goes to whew thet the defendent, for 

some reagon of his own, had the deed made out and dee 
livered to Williems for his ~ the defendent's ~ own benee 
fit, and that it wes, therefore, a proper consideration 
for the note which he gave contewporancously with the 
delivery of the deed. 


Their evidence shove that they 211 met at 
Williawe’ office on April 34, 1999, Synean Atkinson testie 
fied that on that ocescion ahe received directions from 
the defendent how to wake out the deed in question; that 
he gave her an o14 deed from which to make it, and asked 
her to prepare the deed for him in the: name of Fred J. 
@illiame *that Mr. Williams was taking title because he 
didn't oare to hold title in Kankakee County himself; 
that Yr. Willieme was going. to hold title Zor him"; that 
Wr. Wiliiame is still helding the title for him; that at the 
time of the transaction in question they all met there by 
appointment; that one Judy was present and teld Grawford 
that he wae diemissing a guilt that was pending in Fankakee 
County; that he woe oxtending the maturity of « mortgage 
for three yeam, and thet the plemtiff and her hueband 
were taking care of the past duc interest; that the defende 
ant aid he would see thet the interest was paid promptly; 
that he would take oure of it; thet she wrote the letter of 
Warch 17, 192%, at the defendant's direction, and that it 


wag signed by hime 
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fhe witness Millions testified thet the note 
wee given send the deel clased in his office; that there 
were prowents Judy, Peemard, the slaintiff, wre. Atkingon, 
the defentont and himeelf, Pilliames thet at thet aeote 
ing at the time of the exeqution of the note, & oonvey~ 
anee of reel coetete wee ene ty the plaintiff and her 
husband and Gerneard through him, the witness; that that 
wag done un‘er the direction of the defendenty that he, 
the vitnesa, is still bolding tithe to the preserty; that 
he is holding it for the defendant; that that wea the 
arrangement when he firet took title; that at that meet- 
ing there wos & diocussion in regerd te the kind of note 
that should be executed; that Judy, who intended taking 
ghe note ag eeourity frou tee Sondemvilles, wanted « 
judgment note; that he, the witvioss, refused to let the 
defentent sign a judguent note, ond, scoordingly, the 
defendont gave a plain note, the nete¢ in question; thet 
there wha an extension egreexent signad up om the sorte: ge} 
that he, the witnene, would not take the title to the land 
and aggume and egree to poy the oneumbrance, but would 
only take it eubjeet te the encumbrance; that the parties 
were there practically #11 day together; that there was 4 
foreclogure procecding pending, ani Judy agreed te extend 
the tine for thre: yeors; that huty understood thet he, 
the witness, omed the land; that the defendant “hed reagons 
te hide thet for some reason froo him, ond he (Judy) thought: 
thatal owned the dend, and thought eo until the firet intere 
eat payment was due,end I, of course, told him that the land 
wasn't eine and thet it wee Br, Crawford's." On cross- 
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exanination he testified thet the lend #tiil stonds in his 
neme, but that he does not own it. 


The plaintiff, Elies Uondanvilie, testified that 
at the tiee of the eeeting in question, the title eteod in 
her nome und thet of her eougin Bernard; that the defend~ | 
ant at that meeting enid “he would give os a note for our 
congideration of the lend of $5,000, which wea to be paid 
the following year, ond that the form wes to be deeded to 
¥. de Wiliieme;*® and thet, aeoordingly, was done; that the 
defeniont woid that he bad seld it to @41linwa; that the 
gonveyance of the promerty wea gede in consideration of the 
note in question; that she and her cousin, Bernard, parted 
with a1 their interest in the lend, and the note wee dee 
livered, n orose-cxnminetion she testified theS the dee 
fendant, in addition, exnoeiled a few bwndred deollara ine 
debtedneae; that she did net know the exact amount. 





it will be seen, therefore, that the evidence auite 
‘overvhelmingly demonetrates that the deed in question, 2+ 
the instigation ef the defendant, and for hie benefit, we 
made to Wililems, end thet in consideration thereof he, the 
defonient, gave the note in question. The teetinony of the 
three witnesses, Pleintiff, Atkiason end Siliieme, ia 211 
consiatent, ond, alee, conalatent with the written statement 
efithe defendant himself im hie letter ef werch 17, 1922, 
in which he etates that, at thet tine, he had sold the land 
to Ff. J. Williwme. it ie diffiewlt te understand the teetisony 
e? the defendont, in view of the evidence of the witnesece 
just revorred te, ond hie orn letter, Suasn Atkingon tezti« 
fied p@vitively thet she prepared the deed in question under 
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the directions of the defendent himeslf, and that he gave 
hey an O1¢ desd ae o form, ond thet he agked her te prepare 
the deed in the anaes of Will iese, ond that he gave as hie 
reagon for teking the title in the name of 4lliage that he 
444 nat gare te hold title to croserty in Sankakee County, 
and that Williams ese going to hold the title for him. 
Wiliiums not only corroborated in full the substance of 
Sueen Atkinson's teatinony, bot, also, stated that he hold 
title for Grewford uncer the original arrangement, snd he 
g0e¢e further, and gives sertain deteile with regard to the 
‘ieeussion of the judgment note instead of 2 ploin note, 
and certain wmtters in regard to on extension for three 
years of 2 gertein encumbrance, filliams testiaeny 2160 
shoes thet a eertiin indebtedness of the plaintiff and 

her hugtend of sbows $1490, wae coneclied by Crawford, 
Freon the evidenee, 14 would seem that thet ese given ee 
additionsl comsiderstion fer the eenity in the fare. As 
we g@nid above, the evidence overvhelmingly shows that the 
deed was made out te Williams at the defendant’ direction; 
#ed the only inference therefrom is that there was aasle 
eonsidersticon far the sote. 


fhe judgaent, therefore, #111 be reversed and 
REVERSED ABD REMABDED. 


O° ooHSOR, J. F, ally THOMBOM, J, CONCHA. 
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Ko SUMMER WALKER, — | | | 
i Defendant in Error, 6) OQ |. /\. G16: 
\ ERROR TO : 

N SUPERIOR QOURT, 

LEO J. OwtER, | COOK COUNTY. 

, Plaintiff in Error. 


Opinionfiled June 17, 1925. 
Beh. JUBTIG: TAYLOR delivered the opinion of the 


On September 9, 1921, the plaintiff, &. tumer 
Welker, began suit in the Guperior Gourt ageinst the defende 
ant, Leo d. Beyer, for compenestion for services allegedte — 
have been rendered the defendant in procuring a purchaser 
for certain real estate, There was « trial, rith a jury, 
anda verdict and judgeent for the plaintiff ageinst the 
defen‘omt in the eum of €1,798.68. By writ of error, the 
defendent here seeke to reverse that judgeent. 


When the onuse went to triel, the slesdings con 
sisted, on the part of the oleintiff, of the original declara- 
tion, containing one special sount, common counts and six counte 
which were in the form of an amended declaration. 


In the firet count it is alleged thet the defencont, 
by an oral agresment, exmpleyed the oleintiff to assist dim 
as a real estate broker, to find « purchaser for certain 
‘veal estate; that the defendant promisedto pay him, the 
plaintiff, the usual feecof 34, snd rursucnt to thet oral 
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agreement, the plaintiff progured » purchaser, and on 
Wareh 22, 1991, the purchaser proqured through the plain- 
tiff, bought the property for $55,000; that the ueual 
$1,590.00, "ond defoniont umdettook and prowised to pay 
the plaintiff the weuel and regular 34 sommiseion.* 








i, the second count it is slleged that the 
plaintif? performed bis part of the agreement; thet there 
wee a custom among real eatate brokers in Chicage te divide 
equally the commissions received when they worked tegether; 


that the plaintiff procured a pwrohaser for the property 





at a price of 965,000; that the defeniant at the time had 
the property for sale at $45,000 net to the owner; thet the | 
defendant made a net profit to himsel? of $6,000; that in 
necordunoe with the muetom, the defendant, therefore, bee 
qnme linble te pay the plaintiff oneehalf of that eue, er 


$4, 0G. 





Iq the thixd count it is alleged that an agrece 
ment wie ande on March 9, 1921, by whieh the defendant ene 
ployed the plaintiff to eesiat biein finding « purchaser 
for $63,000, and agrend to poy therefer the eum of $1,590.90; 
that the plaintiff performed bis agreonent and was entitled 


as the fourth @unt it ie aligged that an agrece 
mont was wade on Merch 9, 19923 that the defendant, by an oral 
greement, exployed him, the plaintiff’, to easiest the defende 
ant in finding a purchaser for the price of 993,000; that the 
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defondont preeured such & purchaser, and the defendant agreed 
to pay the plaintiff 34 of the enle price; that the premim « 
were cold to the person procured by the plaintiff, ond the 
defendent become Linble to pay the plaintiff 34 of the cone 
tract price. 


Tn the fifth count it is alleged that the defend 
ant represented thet he ese the agent for the sale of cer 
tein prenises, and orally requested him, the plaintii’, te 
sesieat him to find « purchaser therefor, «né * premises to 
pay to the pleintiff so much soney ae he reasonably isserved 
te heve for hie eerviess in procuring such « purchascer;* 


that the plaintiff "reasonably deeservedte have therefor 
the aum of 61,890.00 upon the mendition of said services; * 


that the plaintiff entered upon said expleyment and pro- 
duced » purehacer, and thet the preuises were subsequentiy 
sold, and us a result, the defendont bequme indebted to the 
Plaintiff in the eum of $1,690.00 for procuring euch a pur~ 
chager. 


In the sixth count it is slieged that the defend= 
ant orelly requested the viaintiff to find a pereheeer, and 
promised to pey the vlaintif’ at the eustomary rate 3% on 
the price for which the property wes soldg that be, the 
plaintiff, proqured a purchaser at = price of $53,500, snd 
wae entitled to 3% on thet price. 


in the seventh count it is alleged thet the Gee 
fendant orally ewployed the pinintiff to procure ® pure 


Sheser, and promised to pay him “at the rate of commission 
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whieh it wma then andthere the quetom, an? the oleintiff 
further avers thet it wae then and there, end bed been 
for » long time prior therete, the general and reneonable 
custom ond weage of the trade smonget real estete brokers 
* * © to divide equally the cowsiesion reavived, as and 
when tro brokers worked toegther, or where one agcisted 
another in seguring & purehager, or seller of property; 
that the uewel and customary rate was 3) on the sale price 
at which said preperty wee sold, or bargnined to be sold, 
which quetes ani rete were well known to the ssid defend- 
ant; thet it wae the usual eastom te divide the said three 
per cent (34) equelly, of which defendent hed notice, ond 
the plaintiff avere thet thereafter on, woewit, the d=te 
last aforesaid, he ontered wpon enid employment «n4 undere 
took with the cnowledge and acquiesence of the said defends — 
aat® and progured a purchaser; that the premises were sold 
te thet purchaser for 953,600; thet he, the slaintiff, 
hes performed s11 the duties required of bia te be pere 
formed, secording to the oral agreement “by meane whereof 
the said defendant beense Linble to pay the plaintiff a 
gum of oneehalf of three per cent (3%) on the gale price 
at which enid property aforesaid wse sald, or bargeined to be 
gold, or the sum of Seven liundred and Ninety Five Dolisrs 
(2725.00) for procuring euch a purdiaser as above set forth." 
A general and especial demurrer was filed te the 
second gount, being the first additionsl count of the dee 
elevation. eae of the general issue were filed to the 
@nd, Sed, 4thy Sth and Gth additional counts. 


The demurrer te the firet additional count xa 
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sustained, and leave given te the plaintif?’ to file a second 
amended count. An saended etoond count wos filed May 7, 
1323. I, thet count if io allgged that the defendant ene 
ployed the plaintiff to procure ® purchaser for the property 
ats price ef $65,000; that there we » custom saong real 
estate brokers “to divide equnliy the commieeions, prefits, 
or earnings reecived, a6 and when tro brokers were interested 
together, or worked together, or where one sesieted another 
in seouring sourehnesr, or seller of proverty;* that the 
employment wie made in referenoe te that eustom; thet he, 
the plaintiff, preceured « purchaser, end the prewises were 
#012 to that purchaser for 762,000; thet the defendant 

had the premlees for aeie at a net figure t the owner of 
$45,000; that by reseen of the plaintiff seouring = purchaser 
at a priee of $83,005, "the defendent did then and there 
meke and hove a net prefit, comaission, or earnings to hime | 
self of to-wit, Bight Thovsend Boliers (88,000), by means 
whereo?, andi accordance with the custom, usege and rates 
of the trade * * * defendant then and there became and wae 
liable to the slaintiff in « sum equi to oneephalf dhe 
amount so earned" upon the sale, that is, one half of 96,000, 
or 64,00) for procuring suc 2 purchaser, 








fo thet count, the defendant flied a ples of the 
genersl issue. 


Ae the plaintiff and the defendant were real estate 
agents, and the plaistaff preeured a purchaser for a piece 
of property represented by the defendant as a real estate aget, 
these queetions , upon the pleadings, arise: (1) Whether the 
defendunt expresaly promised to pay the plaintiff 3% of 
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$63,000, (8) whether the plaintiff wes entitied te 54 as « 
enatomery charge for “ie services; (3) whether the plaintiff 
wae entitied to half the sum thet the defendant aay have 
made out of the praperty over and above €46,000; o (4) 
whether the plaintiff we entitled to eplit e coat ceion 

of 36 on the seount of the ele, ae the reeult of the custon 
to divide the coumkesion where two different real eetate 
agente work together and guke & onle. 


in Knevering thoee questions, all the pertinent 
evidenoe in regurd to whet wag eni¢ when the plaintiff? me 
eaployed or went to work to cet » curcheser, ie contdined 
ron sea toatinény of’ impor, the deb cntens, an nde weny pgetinony 
the other hand, That the plaintiff ebteined one Cooper ae 
a purchaser for 965,006, and the pronerty wae seld to the 
latter, ia admitted; algo, thet the defendant Dwyer wan the 
exclusive agent of the owner. 








The evidener of the plaintiff, Walker, is te the 
effect that he lives in Braneton, ond has been in the real 
estate bupluees fer gighteem years; thet in the letter sert 
of February, 1991, be wlled wp the defendcnt, Geyer, and asked 
him if the houre in question wae @0i)1 for sale; that Fleig, 
the owner, had teld hie, the rvitness, that Oeyer had an 
option om it, end be had te deal with bim exelusively; thet 
mane — “It is etill for aale; that there were several 

pending, end if 3 gould soll it for $63,000, why, shoot;* 
that « few daye later, Ure. Gooper - plaintiff's prospective 
purchaser ~ gulied on Owyer to arrange on appointwent to see 
how things eteods; that on that ocoreien Dwyer aid te hia, the 
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witness, "You have to hurry, 1 heave wold the heuse practieslly 
and WAl1 meet the men at 11 o'olock toworrow worning te close 
the deals" and Lamedistely he, the witness, said, "Well, is 
At worth while to go shead? Gen I deliver 14?" and Oeyer 
oaid, "You, if your an cam pay §53,06) we ean do business, 
but he will have to 2et speedily, and 4% will have to be by 
noon or 10 o'elock tomorroy morning" that he, the witness, 
seid, "Well, if i con get you that price for it, you will 

yulay reel eatete board's commiesion, 247" that 
the defendsnt anewered, “Yes, shoot.” 





The evidence shows that the next sorning, the 
plaintiff, the defendant; Pleig; the omer, end Mrek Geoner, 
who subsequently bought the preperty, went to the prenieer 
in question, end after itr. and irs, Gooper had lesked it 
aver and cunferred teyether, they decided to purchase the 
property, snd tir. Cooper, the plaintiff ané the defendant 
then went over to the plaintiff's, office to draft the con- 
tract; that o contract wee then drarn up emi Gooper gure a 

) 2600 on the purthace price, which wor fixed at 








ne plaintiff’ further testified, that on March 13, 
1931, he culled at the defendant's office and told him that he 
wadersteod that the deal hed been cloned for several days. 
He related what wac then suid as follows: "I baven't heard 
anything from you. He eaid, ‘Oh, yess! I said thet I would 
like to get my comission. He eaid, ‘Oh, yea.’ He told ma 
thet he hed enid he would give we onewhalf of anything in 
@xeons of $82,000 if I sold it for were than that. He said, 
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*E will give you $600"; that he offered him $500; that he 
refused the $500 beqnuse it wie net the smount that they hed 
agreed wporg that later, the defendant invited him ever te 
take the matter wpy that be did ae, but they got nowhere in 
mking & settlement; that at different times, either through 
one of his ansociates @r by bimeelf, an attempt wae ande te 
arbitgete if through the icugo Beal Eetnte Hoard. 


ig the course of the plaintiff's examination , he 
wes aeked by bir counee] wheat wea the usual end ouetomary 
fee for such services in Ghigsge, andthe enewered, 4 on the 
sale priee, Thet wea @bjected to, wd the objection sus- 
tained, on the ground that the qestion of custom was not 
imvolvedg that the case the plaintiff’ wan underteking to ake 
out wae om an exprees promise to pey 34, On re-dire¢t examina« 
Siem, ecunes) for the plaighifs/if he khew how mush the 
defendent made on the deal, Gn the ground thet the pileiatiff 
wmiertoek to prove an express contrnet, and that the evidenc= 
sought would be imeompetent, counsel for the defendant ebjected; 
then, opperently, the question woes rithdreavn. Gouneel for the 
Plaintiff then made om effort to show thet it wee the custom 
to apply the rule of 34 where one broker agsiete anether and 
the latter hae it on & bagie other than the ueual fee, that 
is, the net price ® the seller. The trial judge refused that 
@vidence, on the gremd that the plaintiff had testified 
ae $0 what the contract wea thet was sade, sad ae te what the 
gomelevion shauid be. 








The owner of the property, one Fieig, "ee put on 
the otend for the plaintiff, and was xsked how much soney 


Ki. tae p>, On Me 
epee Rin 
a rahe 
hey 
' Ay aise tte 
P fh. Dean 
i ware 





ete 


ad eeu yo0ne att geverio wi tate gPeRbSt  wvhy Pete OF 

ef cevp ahd Sutieat ersnavted asit predaet sate yeoae thors 
@Qywosds xactio yovads deers lsh fo sare fei «antes 
nea se ee om ee i nt ob 








| hoot or ite ects e*thitaiate sir te segsem sat ee 





Teanene fan Fans vit xen tude tnapiny at of bates em 
Sit oo ME cberewars ether puede ai emede een cae wet owt 
mate MEAPIOLGS HF Daw jee bateses gu teat waing ahae 
Ce ee ee 
a ee ilenianedisatinel 


teen ta ole thea ws cat fesse wet 
ehh 10% Dene seiihiabaiicieiiiinadar an 



















ee he eae et whee 





oe Se = om 





RN OME bar Fh te Core of POT) on than nee hee ie ik 
4 has eaarban atekaan antl one ‘rieky NE Io ort wt Rhee 





odie 


he got for the property, fhat wes objected to by oounsel for 
the defemiont, on the ground thet it was immeterial, ‘then 
ae it wae adnitted by counsel] for the defendant that the 
property wes setually eold for $52,006, the court suéained 
the objectiong on the ground thet the question wes inustere 
imle 


The tentimony for the defendent is to the effect 
that he wae in the real estate business, and en weroh 9, 
1991, bad « conversation over the telephone with the plaintif§ 
that the plaintiff wanted to know if he, the defendent, had 
sald the property; that he told the plaintiff that he wae 
about to go down and close the denly thet Ae head an ap cinte 
ment at 16:30;, that the vlimintiff asked him if he would not 
give hia an opportimity to make the sule; thet he told the 
pimintiff he did not thimk it would be any use for him to 
try, becwuse he bei got the owner a fair price for the property, 
that is, $62,000; thet the plaintiff aeked him to give hin a 
ghance to make eome money; that he, the witness, enid, "Well, 
if you oan do it within a half hour, or om hour at the ovteide, 
0 7 gen keep my appointment with the other men in event your 
wan don't ant to pay more money, go ahends" that the plaine 
tiff wanted to know *if there woud be s regular commission 
im it; that he, the witness, told hia, no, thet "if a price 
wetter than $52,000 wee had forthe property i would de the very 
best I onuld for him;* that the plaintiff then seid, *Al1 
Yight, i will leave the uatter to you, Dryer." 





On erose-examination, counsel] for the plaintify 


asked the defendant, *Would you aind telling ws her much you 
mde on this dealf* ‘That was objected to and the objection 
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sustained. ile wee then aeked, "You made wore than 34, 

did you notf* that, slso, was objected to and sustained. 

Roth @bjections were qustained on the ground thet vhat the 
defendant's relations were with others had nothing to do wity 
the present transsetion. 


The defondont*, son, Leo FP. Dwyer, teatified that 
he wae at hie father's office the morning that the plaintiff 
went to look at the property on Sheridan Noady that he heard 
the plaintiff ask his father if he oovid have o half hour 
or en hour more on the denly thet hie father enid he did 
notthink so, ae he had te get down town to close the matter 
up. Thet witeses, when asked what wee endd by his father 
about commissions, anevercd, "About commiaaions, he eid, 

*X won't pay the full comsiesion on thet building,’* and 

when suked , "Wheat did your father esy be would dot* the 
witness answered, “He edd he would do the best he could om it, 
make some arcongement on it.* That witness wac asked, ales, 
by counsel for the plaintiff, if he knew hew wegh his father 
mde on the property, ond to that cuentiong objection wae made 
amd ueteined, te witness further testified that nothing we 
eaid about 3. 


_3* Will be eeen from the foregoing thet theevidence 
for the plaintiff tended to prove an express promise on the 
part of the defendont to pay the pleintiff a comeiagion of 
3% on 053,000, and thet the evidence on the part of the 
defendent tended to prove that he promised to do the best 
he could for the plaintiff. tiew these hatter words should be 
« Saterpreted, it is not for us here to say. There being, therse 
for, a direct anflict in the testimony, it was very necessary 
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that the trial should be conducted with care, and thet in 
addressing the jury at the close of all theevidence, nothing 
of importance should be stated that aight in any way tend te 
miglend them, or put inte their minds mttere which sight 
have influence, ami yet were not properly « part of the case. 
Where the tectinony is flatly contradictory, aa here, andit 
becomes sieost milely « question of credibility, it is pare 
tioulafly necessary that the saee should be tried without 
assertions by counsel thet are not justified by the evidence. 


In the course of the trial, eounsel for the elaine 
tiff endeavered to show what netual amount of profit the 
defendant made out of the transaction, fhe trial judge ruled; 
and, in view od the evidence #hich the plaintiff introduced, 
Quite properly, that that wae incompetent, but in theceurse — 
of the argument fer the plaintiff at the close of the evie 
denos, hie counsel seversl times, quite bluntly, seemingly 
undertook to inspire in the sinds of the jury the notion that 
the defendant ought to pay beonuse he mace considerable out 
of the deal. That argument, even by innuendo, wee not based 
on the evidence in the enme, it way have had some oF ne 
influence woon the deterninetion of te jury. %¢ do not know, 
But as the only question wa, whether the plaintiff, on the one 
hand, or the defendent md bie sen, on the other, should have 
heen believed, that is, whether the plaintiff had preved by « 
preponderance of the evidence that the défendwnt expressly pro- 
mised to pay a 3% comigcion on $55,000, or promised to do the 
beat he could, the argunent,of counsel for the plaintiff, by 
immuendo at least, intimating that the defedant hed made 
as large sum of money out of the transaction, say bave ine 
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Glined the jury to take what might be oolled » popular or 
practicn] whew of the antter, instesd of a just om, based 
on the evidences, and w gonclude that ~ their only reneonable 
doubt veing on the matter of ovedibility ~ it would be fair, 
if the defendont got a large profit, /deoide the conse in favor 
of the plaintifs, | 


Another reason why the metter should be oorefully 
ed te the jury liee in the fact that the plaintiff 

hmmihts considering his pleadings, by which he sete up et 
Least three different inconsistent causes of action, evie 
dently wis in doubt, et leset his counsel was, whether he «ne 
going to underteke to prove an express promise te pay 34, 
or an implied promise to pay the evustemary 34, ox an implied 
promise to pay onewhalf of the customary 34, or an implied 
promise to pay, according to custom, one half of the net 
prefit made by the defeniont. 








Considering the inconsietency of the various 

eeuees Of action stated in plaintiff's pleadings, and the fact 
thet the plaintiff's esee rested upon bia own testimony; thet 
that teotimony w « contradicted by the defendent sand his son, 
amd that counsel for the plaintify, in thei? argument at the 
Glose of the evidence, quphosiced a aatter that wag not 
justified by the evidence, we feel, in the interest of 
more exact justios, thet the oeee showld be retried. Jgttice 

¥. Khawene, 312 111. 3105 Yele yv. Sricarve : on ys 6 
269 Ill. 479; Heryiek v. G24 Be BR, Oo 

Ve Bavig, 127 Tll. App. 159; Nest Chisago Street 

Agnis, 166 Til. 476, 
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We have oarefully exeained the record in this 
ease, oni are of the opinion thet the judgment must be 


REVENSED ANY ARMANDED FOR A BEY TRIAL. 
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i am unable to coneur in the foregoing decision. 
On eeverel ooceeicns during the trial the plaintiff endexvor- 
ed to show how much the defendant had received on the sale of 
thie proyerty ani whether or sot it was the feet that the 
éefendant had en option on the property, at 2 givenprice, end 
on the enle-of the property to the purchaser produged by the 
plaintiff, the defendent hed really seted as principal and 
made a profit, represented by the difference between the 
price paid by the plaintiff's purchaser aad the option price 
at which the defendent held it. ALL .atteupte to show this 
were preventedby objections interposed by the defendant, 
which were sustained by the trie] court. In my opinion, 
the frets thus sought to be shown were beth competent ond 
mterial. That defenimt's counsel biaself nor eonsiders 
them so, is shown by his own argument as set forth in the 
trie? filed in this court, where he contends that the plaine 
#iff's claim ‘thet defendont agreed to pay him the whole 
eouniagion of 3 per cent on 53,000, the renl eatete board 
fate in such cages, ani himself (the defendant) to have no- 
thing,’ io unreneonable, That is the very subject-matter on 
which he, bimeelf, suceesefully blocked al) inquiry. in ay 
opinion, it would be decidedly materiel in deternining which 
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Of those parties is eorrect, to find out what the defendant's 
cousliesion on thie transaction amounted to, if it was a com 
mission, or if he made & prefit, how audh thet nezounted te. 
3fit wus & qommionion of 3 per cont merely, ae defendent's 
counse) now intimates in his brief, 1% would tend very strongly 
to support the position taken by the defendant in his testie 
mony. if thet wee thectrus situation, it te rather 4iffieult 
to understand why euch atremious objections were wade to showe 
ing it. If, on the other hand, the defendant made a profit 

on tule deol, which was greater then 3 per ont on the curchese 
price, it would tend just as strongly te support the plaintif?'s 
theory, as evidenced by hia testimony, These being the oir = 
ounetances, 1 au of the opinion that the 4efendent is net in « 
poaition to object to the remarks ef eouncel for the plaine 
tiff in the courses of bie argument to the jury, when he asked | 
the juzy if they euprosed the defendant only sade 3 per cent 
on thie deni, and further, why they supposed he wee so afraid 
te let them know how mgch he did make on the deal, 


Ae to the further objection raised by defendant 
to other remarke of councel for the plaintiff, in which he 
intimated thet he wae very strongly of the opinion thet soute 
body in the cage had not told the truth, { am unable to see 
thet those remerke are beyond the reale of legitiaate argue 
went, The testimony of the reapective parties wee in direct 
conflict. One or the other of then wae certoinly nottelling 
the truth, there being no room for differences of judgaent or 
opinion, oni it wos up to the jury to determine whe was telie 
ing the truth ond who was not. 
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uh, JUSTIGe TAYLOR delivered the opinion ef 


the court. 


‘The plaintiff, fenner Rome Goal Co., brought suit 
in the “nleipal Gourt against the defendants, Harold J. 
Finder, Jobn B. Willer, and Louie Polskow, to recover the 
sum of 9218.40 for eon] alleged to have been sold and dee 
livered to the defendents on Yovember 22, 1991. There eas 
& trial before the court, without « jury, and « judgsent 
agpinet 211 the defendanta and in fever of the plaintiff 
for the full emount. Thie ie =n apoesl by Harold J. Pinder 
from that judguent. 


There ia no question but that the coal was ordered, 
nnd was then furnished to a certain building by the plaintiff, 
but the defendant Finder claime thet he had nothing te do 


with 1¢ and that he is in no way responsible for the pyrehase 
of the gonl, According to the testimony of the defendant 
Polakow, one Faber, in Auguet 1971, called on him and Miller, 
@eoretary of the Fidelity Bond and #ortgage Oo. and informed 
then that he was anxious to dispose of certein real eatete @ 
the property to which the con) wae subsequently delivered - 
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that on offer wae made, and the following fundey a contract 
wae drawn up in which Miller was the ostensible purcheser; 
and that Finder was informed of the contract asfew days 
later. Polakew further tectified that later, in the sarily 
pert of Geptenber, 12991, he and one Cohn, went to Finder's 
office, «ni there the extter was talked over, and « contract 
was entered inte whereby the contract between Faber and 
Miller wae assigned to Finder. ‘That contract, though intre- 
duced in evidence, doer not eonear to be im the record. 


There wee then made - no date appeare upon the 
inetrument - a writing which provided in what way Finder, 
Polekew, Cobm end Killer should share in the profite, if any, 
that might be derived from & subsequent sale of the real 
eotate which had been bought in the neme of Miller from 
aber, It was signed, “John B, Miller, By Wis authorized 
Agent, Louis @. Poleakew," it gontained the following: 

*In considerntion of the sum of Two Thousand Dollars 
($2,000) this day loaned by Harold J. Minder to Lovie HM. 
Polakew, for a period ef not exeerding sixty days, the asid 
John B. Willer, agrees to subject the said reel estate for 
gale or exchenge as theseaid Harcld J. Finder may hereafter 
agree upon, and upon auch teres a¢ he may agree upon, proe 
vided, however, thet the said John &, Hiller shall receive 
® net profit of FiveThousand Bollaxa (95,000) im the dise 
position of ssid real estate, which he now holds under cone 
tract from Joseph F. Puber, 


“In the event said real estate ie sold or exchanged 
and thereie = profit in exeees of Five Thousand Oollars 
($5,000) then the sai4 Louis i. Polakew shell receive onte 
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third of daid profit, but not lees then $5,000 end the ree 
mining twoethirdea ahnli be divided between the 214 Herold 
J, Pinder and one Henry Gehn, the enid Finder to receives 
sixty per cent of szid remainder and the said Neary Cohn 
forty per cent. 


"fhe said John B. Miller reserves the right te 
make @ wele of said property without the aanent of esid 
Harold J. Yinder, providing there is 2 net profit of at 
least Geventyefive Hundred Deliers (#7,500). 


*he gaid John 8. Kilier is hereby given the 
right to bold euch earnest soney ae any be deposited by any 
future purchaser of eaid property previded that the sum he 
shall hold #hall not exeeed Three Thousand Doliare (63,000). 
fhe mmainder shell ressin with Harold J. Pinder, ; 


"Jotun B. Miller hereby authorises Harcld J. Finder 
to make an aseignment of the contract referred to in hers to 
himeslf or such other person ac he may desire,* 


Gertain negotiations were subsequently had concerne 
ing the property, so that on Getober 19, 1971, one Solomon,= 
@® personal friend of Polakew = and his wife conveyed the 
property in question by warranty deed te Harold J, Finder. 
fhet deed wae reeorded in the Becorder's office on October 
BS, (821, and reerecorded on Gecomber 14, 1921. Finder says 
he @ught the property on September 14, 19271. ‘fhe coal in 
question wee delivered to the premises on Novedber 22,1971. 
On December 35, 1921, Finder sold the property te one Bre. 
Seaman. Just whet profit wes eade by the transection, is 
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is not seourately shown, There were severnl mortgages on 
it, andi the gale price wes $190,000. 


There ig some: evidence in regard to « eprporation 
@nlled the Fidelity Bend ond Mertgage Gampany. Juet what 
the oundition of the company wae in 1971, is not definitely 
shown. The evidence does ahow, however, that sometiae in 
August, 1921, © according to Polakew = Finder was Bresident, 
Polakow, freasurer, and Miller, Secretary, and some of the 
evidences introduced would seem te suggest that the contract 
between Hiller and Faber wee made really for the benefit of 
the corporation, but with the record in the condition it is, 
we are compelled to conclude that 211 that was dene in regard 
to the werchase ef thie property in the name of Hiller and 
Feber, and the esle wltiaetely to ure. Seaman, became 2 
joint venture of Finder, Polekow, Cobm snd Giller. The 
above-mentioned dedument which was signed by uil-_er, by 
Yolakow ae his agent, clearly shows that each one of them, 
wpon certain contingencies, wie to receive some profit if 
wultioately = suececeful gale wae made, All three of the 
defondenta, therefore, were perpuniarily intereeted. Accorde 
ingly, it wa a joint venture, Insemuch as the conl was 
delivered, ani wae delivered te the premiees before they 
Were finally disposed ef by Finéer, and Long after the cone 
tract wus entered into between Feber and Milier, it aakes 
no difference who personally guve the order. The fact that 
Polekew and Finder 4id not egrea, as between theuselves, which 
one wee ultiantely liable, ie imesterial in determining the 
primery joint Lisbality of Finder, P@lakew and Willer to the 
plaintiff, It say be that upon en accounting between Polakow 
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and Pinder, the former ie liable te the jatter, or vies 
versa, mit there is so substantial evidenee even tending 
to show that Finder, Polakew and Hiller were not 211 lisble 
jointly and sdverally to the plaintiff. 


Finder claims that prier ta September 14, 1921, 
he wee in no Wey sono rned With the collection of the rents, 
nor with the smnmgement of the building, but the evidence 
aoes not support thet clnim. tm the other bend, there is 
evidence thet Finder wee interested in the property practice 
ally from the beginning. ohn teatified that a few days 
after weking the contract between Feber ond Biller, he 
told Finder that they bad “wade = good buy and he ought 
to get in that desl," md Yinder himself adwite that be 
wae te get back not only the @2,900, but aleo a portien of 
the profite in the deal; end thet when the proserty was 
fineliy sold to Seaman, he cot 925,000 end gave none of it 
to Polakew or Miller, 


it ia impossible to reconcile the testiaony of 
Finder ond Polekow,. With the record in the condition i¢ is, 
we are hat justified in overriding the judguent of the 
trial judge. 


The judgment of the Kymicipal Court will, therefore, 
be affirned, 
APF IRME De 


O*OONNOR, Ped, AND THOMBOM, J. CONCUR, 
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o& delivered the opinion of 





The plaintiff Sen@linger, brought awit in a 
fourth claes ease in the Yunicipal Secrt for the value of » 
warehouse certificste representing a barre] of whiskey, 
and obteined « judguent in the sum of $200, 
ia an appeal therefrom, 





The plaintiff's statement of clain recites that 
about Geoember 37, 1920, he guve to the defendent « waree 
hous® certificate - for which he had paid about 9718.60 - 
for a barrel of Cove opringe Whigkey thet wea in storage 
in 2 warehouse in Ghicago; thet the defendant represented 
to the plaintiff that he ~ the pleintiffe could withdraw tre 
barrel of Gove Springs Whiskey for hia persons] use, and 
thet in onee it wee impossible fer the plaintiff te moke 
use of the barrel of tore Springs Whiskey within one year 
from that dete, the defeniont in writing agreed to vay it 
wack from the plaintiff at the price which the plaintiff 


had paid fer it; that the plaintiff’ found he could not 
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withdsnr the whiskey for hie persons) wee, and that it 
beweme iempossible for him to moke wee of it within one 
year, that thereupon he demanded from the defendant "before 
ant at the expiration of the year," the prion which he 

bad paid the defendent, thet io, $216.00, but that the 
defendmt refused to take beak the certificate: or to pay 
him Ate value, 218.00, 


7 ii 


The cause wee tried before the court without a 
jury. Oly two wiimesses vere called, being the plaintiff 
and the defendéomt. 


foe teotiaony of the plaintiff is that on December 
2%, 1920, he purchases from the defendont a warehouse re- 
oeipt oF certifiente for a berrel of whiskey; thet thet pure 
ghace wee wade in secordemer wits the terme of # certain 
wri¢ten document, which is ac follows: 
_*Y hereny same <0 aceept in trade 
. ooo." Gos Whiskey & deliver to Obte 
Gerial 1Las0es Btored at 4 Ya ¥oLaugh 
Warehouse, 1 alse gree to buy the whiskey 
beck at the price aid 4 eaee & 
mle ln yes = for a& Otto A + Sendlinger 
allay aan se of the wnicney within one year 






That document wee signed by the defendomt Sheinstein., The 
@vidence of the plaintiff? is to the further effect that he 
tried to obtain a permit from the United States dovexrnnent 
to venove the whiskey from the warehouse; that the defende 
ent told bim that he could obtain « persit if the whiskey 

were for pergonal use; that he, the witness, was unable to 
Obtain a permit; thet he advised the defendant on several 

Cecasions, beth before end after December 37,1991, thet he 
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oould not get a permit or use the whiskey, sad st the 
game time tendered the defendent thesarehourse receipt and 
asked fer the return of the $719.00 which he had paid the 
defendant for the whiskey; that the defendant refused to 
return the purchase price which bad bern paid, 


fhe teatinony of the defendont Bheinetein ies 
that the plaintiff fendlinger did not within one year from: 
Secember 27, 1980, the date of the contract, or at any other 
tine before bringing uit, offer to hie the return of the 
berrel of Gove Gprings Whiskey, or tender thet berrel te hie 
on the return of the plaintiff by him, the defendant, of the 
sonaideration received therefor, or in any wey dewand his 
money back within the year.. 


The triad]. judge at the close of the evidence hav- — 
iag entered judguent in favor of the plaintiff for $266.06, 
it is new contended of this sppeal thet the plaintiff feiled 
to entablish his claim by » preponderance of the evidence, 
and a mwumber of cnwes ere cited, supposdédly te the effect 
that where only one witness ic oxiled on each side and 
their testimony is in direct contradiction, the pleintift 
faile to umke out his oase by & preponderance of the evie 
denge. Gounsel rely, in part, *t lesst, vron Peaslee v. 
Giaee, 61 111. 94, but in thet oaee the court made a quali- 
fication, and said: *There are very few ences in which e 
jury showld find a verdiet for the plaintiff upon his une 
gupported testinony alone, when that tectinony is positively 
contradicted by the defendant." This sourt enid, im Eately 
v. Bigem,. 162 Tl. App. 543, in discussing the Poasle¢ 
onse, “We still hold, as Judge MeAllister said im Bexring 
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v. Porites, 6 111. App. 208, *It wili not do te say as a 
matter of law thet there oan be no preponderance of the 
evidence in favor of the party holding the effiraative 
when there are but two eaeiuitay witneses upon the facte 
in iseue.** 
App. 658. In the letter case this court said: * Even 
where the testimony of the plaintiff is without corrobors- 
tion and that of the defendant ia corroborated by other 
wnispeached witnesses, it dees not necessarily follow that 
®& Verdict and judgeent for the plaintiff will be set aside 
by a reviewing court se ageinet the manifest weight eof the 
evidence,* omen Ve onge 104 T11. App. 345; 

2 jot ) Ys aL 197 I11. 607; 
Ope, 226 Til. 











ae 





App. 287, 


Of course, if we were to seeume that the tre wite 
meaces were of equal credibility, it would fellew that ve 
would be legically compelled to held that the plaintiff did net 
make out his csee bf a preponderance ef the evidence. Where 
there is equality there connot be a preponderance, 


But the necesenry inference, from the condlusion 
Teached by the trinl judge in thie ose in entering judgment 
for the plaintiff, ie that the teo witnesess were not of equa. 
@redibility; and saking that agcunpticn, aa we do, it would not 
be reagonable for usy upon the record, as it apoeare here, te 
hold that the judgment is ageinet the senifest weight of the 
evidence. Tne judgment, therefore,will be affirmed, 

AF? TRRE De. 


O'OOROR, Ped, AND THOMSON, J, GCUR. 
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Opinion filed Junel7, 1925. 


sR TUBPTGE TAYLOR delivered the opinion of 
the court, 


The plaimtif?, fobin, en exployes of the 
United States Jovernuent, wiich woe the legsee of a 
eertein building, heving been injured by falling be~ 
treen two cog wheels of 2 puep in the basement of the pre~ 
aises, Drought sult apeinet the Leesors, the omnero, for 
dams gee. There was 2 trial before the sourt, ith « 
jury, ond et the clove of the laintiff's evidence, upom 
motion of the defendemte, the jury wns direeted to find 
the defendents not guilty. A verdiot ws returned ace 
cordingly, and judguent then entered thet the plaintiff 
have and reqover aothing by his auit. Thie appesl is 
therefrom. 


The chuse wis tried upon an amended declaration 
eontaining nine counte. ‘the firet @unt cherges thet 
the defenionte, the ornere of « certain five story and 
basenent building, on August 1, 1971, leased i+ in writing 
te the imited States Government ae « posteffics annex; 
‘that the defend«nte covensnted to keep the premises in 
repaiy kad to suuply ond provide water in aeid presises 
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for the leasee; that they covenaunted te keep the oremisees, 
ineluding the heating snd lighting fixtures ond slusbing, 
in repair and condition to the satiafaetion of the lessee; 
that «at the time of auking the lease, part of the premises 
sonsiested of e water puup driven by electriosl power, eere 
tain parte of which concieted of unguarded geare and cog 
wheele, which meée the puep, when in use, dangerous and 
wneste, of which the defen‘ent hed knowledge or in the 
exercise of ordinary care ought to herve had Knowledge; 

that the leesee tock possession of the preaises wnder the 
lease and the defendente qauced the city water supply te 
be shut off and it became neccesary to wee and operate 

the wap; that at the tise of the leasing, the puap woe 
out of repair, worn, defective and insecure; thet the 
pins, connecting rods an¢ bebbitting were worn, defective 
end insecure, which the defeniante knew; thet on April 3, 
193%, the plaintiff wee ot werk, for the leasee, about the 
pump; thet the defentante se neglected their duty te the 
plaintiff, in thet they negligently and csrelessly allowed 
and peraitted the pump at the time of weking the Lease to be 
and remain #6 wern, unsafe, insecure en? @efective that as 
the plaintiff paeeed by the mump, it, on secount of ite 
gondition, caused the ground and fleosring near it te sheke 
and vibyate with such forge that the claintiff ae he passed 
it, slipped and fell wpon the floor, the floor et thet time 
being oiled and slippery; that as the resvit of falling he 
was thrown and fell againet the pump and his left hand and 
arm was ofught in the wieovered and unguarded geare and cog 
wheels and he wee injured so thst his arm end pert of the 
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shoulder bad to be emputated; that at the time in question 
he waa in the exercise of ordinary ecxre. 


The second count adds thet the vibration of the 
pump caused O12 and greases tobe thrown ont on the floor 
*o ae to make it oily, slippery end wnisafe to walk upon. 
The third end fourth counts are practically like the first 
Gave that they do not charge the went of euerda. The fifth 
count adda to the firet the want of guarde and covering for 
the cog wheels and gears. The sixth count is beded on the 
atate statute ae te the hevlth and safety of those exployed 
about dangerous machinery and guerde. fhe seventh count 
ie beeed on a city ordinance, but ag the ordinance vas not 
offered in evidence, that count is negligible. The eighth 
oot is like the first, save it charges a failure te guard 
the cog wheelw ond gears. The ninth charges that the dee 
fendante permitted the cusp for a long time priors: te the 
date of the accident, to be wneafe and out of repair in 
Vislation of the provisions ef the lease, 


The ad Gewmum is $60,000.00. The defendente 
pleaded the general iegeve; and, aleo, specially, denying 
peerecsion snd control of the premises, 


The evidence intredueed on behalf of the plaine 
tiff is substantially es foliews: fhe defendunte rere owners 
of the real eetate known as numbers 720-727 *. Monree Street, 
Ghienge. On Hay 1, 1821, they leased it to the United States 
of Amevien for posteffice heedquarters, for « peried of seven 
years and eight wonthea thereafter, at an annus) rentel of 
025,00% The Upited States of Amerion (hereinafter entitled 
the Lessee) on August 1, 1921, entered into exelusive possesse 
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don of the premises. At the time the lessee entered inte 
possession of the bullding there were tee souress of water 
#upply, one from an artesian well, about 700 feet deep, in 
the basement, and the other, city water obtained through the 
building next door. 


The plaintiff Hobin, wae exployed by the Leeser to 
tend the boilera in the basement and o11, opernte and cere for 
the electrically driven pump (on which he wee injured), which 
was logated in the basement. Pre lease contains the following: 
"Said building fitted and supplied by the said party of the 
first pert (the leseors) with eatiafactory heat and light, 
heating «nd lighting fixtures, the requisite watereclosets, 
 weinale, water, fire proof vault, "** durine and wntil the 
full end of the term, seven yours snd eight months. * * * 


"The anid party of the firet part (the lessor) 
heveby covenants and agrees * * * to pay a1] texee and sesese= 
mente iof whatever neture, including water rates, that aay 
be levied or seeeseed uson guid premises during the term: 
aforeesid under thie lease * * * and will st all times keep 
aid prenises, including the plumbing, heating and Lighting 
fixtures veult in good repair and condition te the satiefaction 
of the party of the second part, and in defeult thereof, the 
anid premises shall be deemed unfit * * * and no rent shalt 
be due or payable * * * wnatil the eame otal] be put in a 
eatinfactary condition." 


The lessee used the building principally for the 
etorage of Government material. in the basement there were 
two boilers, which were used for heating and supplying the 
Building with hot weter, and there was, alee, sachinery there 
that was © part of and used in connection with the eleveter, 
There wae & pump room, ebout 14 5 14 feet, north of the bage~ 
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ment proper. The floor of the puxp room wae slightly 

lower than the level of the floor of the baseaecnt. the 
entrance to the puap roca from the basenent wae tewards 

the north. fh? pump room conteined tro pumps, one on 

whieh the plaintiff was injured, and another, « small 

one, which wee not in operation at the time Aobin vorked 
there. There was « walk leading north from the @ or exe 
tended to the north building line. fhe small pump was 

on the weet side of the walk, and the pump on which Robin 
wee injured wae on the exet side of the walk. The walk 
extended not only from the entrance to the north, peat 

the pump in question, which was at its right, but extended 
east about three feet, and then went south agoin on the 

enat gide of the pump. ‘The pump, in question, wae & five 

or gix horse power motor pump, end was used for pumping 
water to the upper floore of the building, and for a hundred 
@illon water tenk. The pump we operated by 2 moter, which 
wae on the south end of the base of the wump end wee run by 
a giein drive. On the rightehund side of the puep were tee 
cog wheela, geared together; one eix inches, snd the other 
thirtye#ix inches in diameter. The latter had four inch 
cogs. The pump wus operated by a rocker arm, and «t the extrene 
nerth end of the orm there wae a piston red leading down inte 
the pump, or well. When the pump wae in motion, the ara and 
the pieton would go down, ond when they came up, weter was 
brought gp for use in the building. ‘The width of the passage 
way eaet of the pump, in which the plamtiff wes injured, 

wae 32 to 24 inches, 


the work of the plaintiff wae to lock after the 
pump, keep it clean and well cijed; te lock efter the pump 
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so thet it would wot run hot st any time. Im addition 

to that work, he was required te go inte the baeement and 
keep the hot water tenk filled with hot water; that was 
dene by keeping 2 omll fire going under the boiler in the 
basemente 


From the time the leavsee went into pessession of 
the premises on August 1, 1921, the pump wee used practically 
every dzy. At no time were there any gucrds about the sog 
wheels or othex parte of the pump. Froa the time the lessee 
went into possession up to the time of the seeident, the 
pump and pump room were in a bad atate of repair, The floor 
ef the pusparcem being the space walked upon, wee ands of 
rough conerete. On the tep ef that, conetructed by the 
pinintiff, there wae cut in, wooden slate, nailed tegether, 
all the wy eround, to help keep the feet from being in the _ 
water that wae splashed ont by the pump when in operation. 


The testimony of a gusber of witnesses tends to show 
that the pump, from the time the leasee went into possession 
until the time of the secident, wae in « very uneotisfactery 
eogdition; c=rtein benringe being ©o worn and locee that o11 
dropped from them cut onto the floer, the piston being too 
loose ami worn, ami there being too such vibration of the 
Various parte of the machinery; the espace around the pump in 
¢the pump room wae very marrow, ond to get te the switch te 
¢urh on the pump it was necessary to walk sround three sides 
of the pumps the wooden slets sround,and on the floor were 
always wet and greasy; the whole space was lighted only by 
one emell dim eleetrie Light bulb; and the gears of the pump 
had no guards. 
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The plaintiff went to work in the pump reowm in 
dgnuary, 1922. About 8:30 on the sorning of April 5, 1922, 
he went into the pump room te leok over the moter snd see 
what o11 1% needed. He then olled both the pump and the 
motor, md then started the pump. He then went out of the 
pump room to do some werk in the boijer room, and shortly 
afterwards, emeliing something like burning grease, he ree 
turned and found the pump room full of enoke. After writing 
a few minutes, he went in end stepped the pump. At thet tine 
he could see thet amoke wae coming out of the bearings on 
the rightehanc side. He then went out and left the pump 
ahut down for about twenty minutes, The Aseistant Supere 
intendent, Fleig, then ceme down into the basement, and 
they went in, and after he, the witness, oiled and greased 
it, they started the pump up again, fhey then went out of 
the puap room and were gone about ten or fifteen simutes. 
Then the plaintiff re-entered the pump room, walked direetiy 
north, then turned east, ani then south te get on the righte 
hand side of the pump. He took = piece of waste from a box 
he had there, and preceeded te dry tie hands. After drying 
his hands, he started back to go outside. At that tine there 
wan still come seoke in the top of the room. Just as he 
wade the first step to start north hia left foot *shet northe 
east” against hie right foot, ant threw bis off bia belanot. 
fie threw up his areas and erebbed for a pillar which whe near, 
wutemissing it, his arm dropped down right inte the oogs of 
the two cog wheels, The oog wheels dragged him in until he 
wae pulled in up te theemhlar bene and his face rested on one 
ef the oog wheels. hen the fuse blew in the soter bex and 
the pump stopped, He was in there from fifteen to twenty 
gimutes, conscious #11 the tine, but unable to loosen hine 
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ee1f, when someone enme from the next building, and he was 
taken out. Before he was taken out, he saw a very large 
anount, a large “gob of e11;* part of it he wae lying in 
aud the reset of it wae back and on the south side of him. 
The oi] referred to wae on the eaut side of the larger 

eeg wheel. Shortly after he was injured, Fleig, who went 
inte the pump room, found one of the o11 cups om the fleor, 
with o11 slong side of it. 


After the lessee hed gone inte possession, but 
before the accident, Fieig, the foreman, hed told Yshl, 
one of the defendante, that in hie judgment it wae uneafe 
te rum the pump without guards. Also, before the accident, 
Fleig, talked to Wahl about repairing the pump, and etated 
that 2t times the lessee could net get enough water, and 
suggested getting city weter; but Wahl told him it vould 
cost too amudh to put it in, and said to go ahead and use 
the pumpe 


The trial judge at the close of the plaintiff's 
evidenow, baving directed a verdict for the defendants, 
the question arises whether the evidence introduced ¢eo 
tended to prove « cause of netion that it should have been 
subaltted to the jury. 


tt is contended for the plaintiff (1) that a 
workman exployed by a lessee mey ave the leesor in tert 
toa recover dana gee for injeries sustained aa e result of the 
Legsor's bremeh of covenant te repair and keep in good cone 
dition, “beenuse when the lesser voluntarily wakes such a 
covenant with the lessee, an ieplied legal duty arises as 
& rewUlt of such covenant between thelessor and the servant 
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or guest of the lessee, obligating the Leeser to fulfill 

the contract entered into with the leases; thet when the 
lessor covenants to keep premises in repair he, by his 

om voluntary contract, elects not to surrender the duty 

of gare ani repair to the lessee and thet by so contracte 
ing he is thereafter sunifentiy and logiesliy liable for the 
breach of the Quty he agsumes, to the same extent ae though 
mo lease had been made; that euch liability exists independe 
ent ef ond apart from the lease or contract of Letting; (2) 
that the pump and pump room were in = dangerous, defective 
and unesfe condition at the tims ef the letting, ond thet 
that eomilition s<cunted to « nudeenee; that waver the Lew, 

@ lessor ie linble to on employee of @ tenent she sustains 
injury ae the result of a demgerous and defeetive condition 
upon the demised premises, which condition existed at the 
time of the letting, provided plaintiff was in the exereise 
of ordimary care ct the time he wee injured. 


The trial judge put sie decision on the greund 
¢hat the pleintif’, « workmen, for the lessee, coukl not 
maintain an action of tort against the lesser; that the 
enune of action which the plaintiff undergeak te prove 
woe baged on the lesoor's breach of covenent to © epair, 
and, 00, would not Lie. 


it has been announced in thie State, and sise in 
aome other juriddictions, thet if the lessor has agreed te 
make repairs, he wey be liable, ae the result ef th¢ agrete 
ment to third person, for injuries srising from a failure 
+0 make repaire, even though the necessity for euch repairs 
doen not ariae wtil after the lensing; one of the theories 
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being that thereby clreuity of action ie avoided. 1¢ is 
stated in Nffany, (landlord «ad Tenent, Wol. 1, 80. 107) 
thet the liability of the landlord wa eugvedted somerhat 
over & century ago in a oase (Payne ¥. Rogers, 2 H. Bl. 35%) 
in which it wae decided that by renson of auch an agreement 
on the part of the landlord, the tenint wae not liable, 

One of the judges in thet exee waid, *i{ we were te hold that 
the tenant wae liable in this enee, we should encourage 
clirouity of action, ag the tenent would have his remedy over 
sgeinat the lendlord.” 


ti chenha cher ghmeyer, @ Til. App. 
217, that where on ommer had leesed a hotel te the euployer 
ef the plaintiff, end at the time there wea a chandelier 
suspended from the oelling af the barroom - which wae cone 
structed in so careless © way se to be dangerous and wneste - 
to use, and the defendant knew and the lesser did not 

ef the defect - the plaintiff, who wos injured by the falie 
ing of the chende 
Lesser. i, thet oxnse we enid that @ leseor is not responsible 
for injuries erieing from a failure to keep the premises in 
good repair wilees, firet, he had by expreae agreenent with 
the tennant, agresd to repair “se thet im onse of recovery 
tgeinet the tenant he would have his rewedy over, and in that 








lier, was entitled to recover from the 


quse to aveid eirevity of action the party injured aay in the 
first instanee, sue the landlord; or, second, unlere the 
premises were let with @ auieence upon them by means of which 
the injury complained of is received.” iting Gridley v. 
waington, 6@ 121. 47, Also, in the early case of 


ame Eh he Ye Shipusn, Ader. 33 ii. Ape Ses, this 
court Gitar 40 state how - where there ia no direct 
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privity of contract between the injured party and the 
one waed <- there might be a lisbility in tort. In that 
@aee Gertein real estate agents leaged for their prinecipel 
a bern, the sain door of which turned out to be so insecure and 
dengeroua thet, while a third nereon wag delivering a load 
of kindling,the door fell ond killed him. The lease pree 
Vided that the tenant should kere the premises in geod ree 
paiz. there wee evidence thet when the lease wae made the 
door me in o very insecure conditien, and thet the defendents, 
the real estate agente of the owner, *verbally* agreed to 
gut the preaises in thorough repeixy, but did not do so. It 
was there atated that "It is not his contract with the prin- 
wipal which exposes hin te, or protects him from, liability 
to third persons, but hie common law obligation to so use 
that which he controls ee not to injure encther. That oblige 
tion is neither ineressed nor disinished by sie entrance upon 
the duties of agency, nor can ite breach be exeused by the 
ples that hie principal ie chargeable." That, the court 

an Rogberesu, 34 in An. 1125, and Sgberne ¥. 
Morenn, 13 Wass, 102, This court qmotes from Nechem on Agoney, 
See. B72, mmd approves the following; ‘It is not the not 
doing of thet which is imposed upon the agent aerely by virtue 
of hie relations, but of that which is imposed upon him by 
law ae ® veeponsible individes) in common rith 211 other 
menbers of soetety." Citing Lottmen v. Bornett, 62 Mo. 159; 
Mertin v. Bezoiet, 20 111. App. 963; Harriman v. Stowe, 57 Ho. 
93; Hell v. goselyn, 3 Gray 309; Gempbell v. Zortland duser © 
G2 ue. 558; ond Wharton om Negligence, Sec. 555. 











in Everett v. Foley, 132 111. App. 436, where the 
plaintiff ems injured by « shutter falling from a building 
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of which the defendants were the lessors, the court ssid, 
"If the injury hapsened beceuse of the dangerous sondie 
tion existing at the time of the Leasing, then 14 wae the 
aaty of appellants (lessora) to see that the dangerous cone 
@ition wae remedied. Apo¢llants could not, by miking « 
lease binding tenants to repair, avoid their ewn legal 
Obligation. If « dengerous condition existed and by ordine 
ary diligenee appellents could heve diseovered and remedied 
the sonédition, then 4% wee negligenee on their part not to 
have done 90. hile it ie a geners] rule thet while the 
senent or ogoupent of the premises is lieble fer injuries 
to thigd persone arising from neglect to repair, yet the 
sxoeption is ae rell esteblished as the rule iteelf, that 
where the preuises are rented in a bad state of repair the 
lendlord is liable for injuries quused thereby.* 


For the defendont, considerable emphasie is placed 
on the case of Gromreli vy. Alien, 181 111. App. 404, but in 
thet case the oult we brought by the tenant ~ whe had been 
injured by falling through « pletform at the rear of the 
building « against her landlord, and ur. Justice Sunean ther 
nid, "The relation of lenilerd and tenant io entirely dife 
ferent from thet of a stranger ni an owner end an aGoupant 
of the premises.” It is true, however, that in the Cromwell 
enee the court cited Jones on Lendlerd and Tenant, and seemed 
to ganction the statement by that author thet "fhe Landlord's 
responsibility for damages qnused by his failure to perfers 
hie sontract to repair, reste altogether on his breach of 
contract.” Considering the fects in the Gromwell oases, it 
deea net involve whatever rights » third person may have 
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ageinet a lessor. 


tn Goohren ¥. Eenk eS 179 i111. 


App. 437, where 4 ehild fell inte some water in « quarry 
and wae drowned, the court held thet beth ‘the owner end 

the lessee of the premiers were liable im tort; thet the 
owner wee liable becouse it w:¢ provided in the lease thet 
it would construct and saintain « woven wire fence around 
eortain parte of the premises, which it failed te de. 

the court seid, “Taie provision in the lease wee recogni- 
tion by both parties of the danger of the pord, and the 
fence that wae there when thie child was drowned was not a 
compliance with the lessee. The lew is thet where premises 
ere rented in o bad ateate of repaig the landlord is Liable 
for injuries exuse’ thereby te third partica. 7? ie 
joint liability of soth defenionts wae therefore established 
by the evidence unmfer the rules of law above ste ted.* 





The caee of Trompe v. Yanmmooi, 185 ill. App, 414, 
wae & @uit by the clainti?f, a feet passenger, against « 
saleonkeeper, for injuries received by one of his feet 
going through » rusty iron door in the sidewalk. The saloon 
keeper contended thet bis lendlerd wae liable, bet the court 
held that as there wie uo covenant on the part of the landlord 
te keep the prowaises in repair, and ae it was the duty of 
the saloankeeper te keep thes in repair, the latter was liable 
for the consequences of his derelictions 





In Shields v. dole, 186 111. App. 950, where it ws 
shown that ene Serrett, plsintiff's intestate, while in the 
employment of a tenant MeSpadden, for whom be had werked on the 
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prewices for a number ef months, went into «a bin te shevel 
some corn, ond while there the pressure from an adjoining 
bin broke « portition leose, injuring him and cxusing his 
death, the court held that there woe no linbility. in 

thet case there was no contractual obligation on the part 
of the lessor to keep the promines im good repair, but, on the 
other band, thers wee on exprese provision that the tenant 
ghould do so. ‘The court, sso, held in that onse, that 

ae the evidence shewed that there wae no promise on the part 
of the leacer to keep the prewisey in repair and that ae the 
tenant had been im poratesion of the premises a yeur before 
the lease in question waa executed, it could not reasonably 
Be claimed thet the lesger should oe cherged with acre 
knowledge of the defective condition than the tenant hise 
eeif, and so there wae no liebility. ig stating the import 
of that case, the omart anid, "The question presented here 
is one of duty of the lendierd teward the servant af his 
tenant, under a letting im which the tenant at the time of 
making the lense had ot least an equal epoortmity eith the 
landlord te know any defective condition of the premises and 
expressly stinulated in the Leaee thet he would keep the 
‘premises in repaid." fhe eacence of that cnge is that where 
& lendlord hes unde no promise to keep the preaiees in ree 
peir and it is not shown thet he had any Knowledge of the 
defective condition at the time of theletting, the principle 
of caveat euptor applies and the landlord is not liable. 


ikuse ¥. Kahg, 307 M11. App. 268, the court 
Salih Aieleh Whshenk & UNO, OF & Genned Of & portion of & 
buliding, wee injured by being etruck by « protruding belt 
in & door on the premises, en sotion in tors for the benefit 
eof the 
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of the child, ageinst the owner would not lie. ‘hat 
docistan was based om Borgperd v. (ole, B06 Ill. 61% and 

Vv. Allen, 151 111. App. 404. The court in the 
likuse seee unkee some distinction between a suit brought 
wa third porty and not by the tenant or a member of his 
femily. Vurther, it,imoidentally, sanctioned Pustin v. 

is, 74 HoH. 266, which ease is not in accord with the 

Saw im this Otate. 














tris « seurt held in Soyne ¥. Loubenheiger, 275 111. 
Ape, 50, where a kuest who had been stead by plaster falle 
ing from & celling, brought suit ageinet « lesser, and where 
the evidence showed that the lessor and, also, the guest, at 
the time of the leseing, knew that the plestering wes in a 
defective condition requiring care, and the Lescor promised 
to remedy the defects, thet the lessor was chergenble vith 
earelesentes. In the opinion in that cage, we weed the followe 
ing lengunget *The rule apolicable te euch = cage is that the 
landlord ie responsible for sis own negligence to the party 
injured if he lets the preniees agreeing te keep the same in 
repair und fuils to do so, im sonsequence of which amyone 
lawfully upon the oresises hes been injured witheut contribue 
tory negligenee on the part ef the person injured. ‘*hether 
the plaintiff wie hee@lesas or careless in exposing herself 
to the change of auch an aceldent ae that which oecurred from 
the fsliing of the plaster wae, under the evidenoe, a fair 
question of fact fer the decision ef the jury.* in thet ease, 
al thaugh the defect existed at the time of theletting,and was 
known to the Leasor, the liability wee based on the ground 
that, os the leseor knew of the condition and hed prosised 











AOR IE: AR TES bo 
Ptywoud shyt 5 gereded nolinsdtalh exes meuien ge : ‘ 
sti. to. soGene. 8 10 Pansee Off WE doe tas heey LiNREe aoe Pes 

oF Mita beaeLivane eisadonblemiadd .sotiu opLioeh 
afs thu ba00o a2 tox at euce dadde ,O6R 1K By wit "7 

ania sae sa 


ffi BOR neindandics) . gayed cl nied vance, ener igh 
ation xeesite vs bemtnt 290d Ras cde Yaad a ove (OR aml | 
ened hae tenant » tenkegs vie digg wotkion a woot oat ‘ 
te Sate St .O8In oH% KoAae! eit sesit ome + set | 
@ Be er: net Sand wont grab 
ote eddemyraiy sed wounel ad% sate eiewiet oe ter m 2 
emma bad bees Gb ais tata ut Ailing ele iA iittala 
edt te%t et ecaw x oud of wintien } Lone afer ont er i "a ‘ 
Wing ee af somiyttasa ako oki rot ete Lamoqaot ad bead jad 
ai sand tt send ot pabsorgr society att weed od Ih} vital 
ees doiiw to senrmpiosy ‘ne on bh aa aciat Ey " eae 
eutiixtnve tueactie Remal avi act pant wt ‘a ee + be : i i 
wediod? .duruta! moeteg act Ye dom ant #0 sors Ea ll 
Yieered potnecsd m2 veeirese 16 setined vew Utvmtely sat 
Bini hesemaed fia isa Porth we powbiows or ada to ern ft ng haha ne 
Bach:  wrodabive eth tehay ser setanto oe x hanes ost Bay) 
hand benno. te wie - ta vomese este a minds th . 









































@1 f= 


to témedy it, there arose a common law Liability for negiie 
gence, it should be observed that in the Goyne gage the evi- 
denoe 414 show that at the time of the letting not only the 
isndiord but the lessee knew that the plastering wae in « 
defective condition, requiring repair, xlthough, as the 
opinion etates, “they did pot consider it dangerous." 


in Mergolen v. do Hass, 226 111. App. 110, there 
was (1) no contract to repair, (2) no latent defect at the 
time of the leesing kmown only te the lesser and concesled 
from the tenant, ond (3) no control or possession reserved, 
ami so no liability. That case is based om Gromreli v. Alien, 
151 Ill. App. 404, Considering that the court in the Mergolen 
S328, however, saw fit to discuss the claim by the plaintif? 
thet there wae some evidence of « certain promise to repair 
which was ade after the exeoution of the lease, it may be 
inferred that if the leesors had made a covenant to repeir, 
the decision would have been the other way. 





ord v. Gale, 205 111. G11, where the plaine 
#iff teetified thet there wee u hole six by twelve inches in 
size in the floor of a emeil room opening off a storeeroom 
when her hueband —- the leasee - took possession of the pree 
mises, the existence of ich wre unknown te her or her buse 
band, and thet a day er two thereafter she unavoidably stepped 
inte the hole and was injured,e the court held that an inetruce 
tion "that the defendent wee notlisblie te the plaintiff for any 
injuries wich she way have susteined after her husband tock 





pessession of the presmises under the terse of the lease, even 
though said oremiescs were let Fit) a mudaance upon them by means 
of which the injury was received, unless, through the fraud 
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@r gonceninent of the defendant, the husband me indueed 
te teke possession of the preuises without knowledge of 
the existence of such nuisance,” wee good. That case on 
the fects,ie not in point. 


in Mureovite v. Hergenrether, 362 111. 162, 
the administrator of the eatete of a tenwster, one varks, 
brought sult against the leseore and lessees of certain 
premises. Gn demurrer, the court beld that the declarae 
tion Gid not atate « couse of action. The first count 
wes bused upon on ordinanet, and the second gount, on an 
alleged obligetion on the part of the defendsnts to protect 
und enelosée @ certain ¢levetor well, The eceurrence ree 
eited in the declaration wae to the effect that the dr- 
wenaed, while engaged in wnleeding one of hie rogone inte 
an elevator or hoisting apparatus in the elevator well, owned, 
Leased ond operated by the defendents, unavoidably slipped 
and £¢1] from hie wegon imte the elevater rell and wes 
Killed. As thet cane,in the first count, involwed the effect 
ef an ordinance providing for the protectiona! elevator 
wella, ani in the second count, on obligation to secure the 
fence and enclese the elevator well, it is not here, on the 
facts, directly in point. in thet case, towever, after state 
ing that neither count steted a csuse of sotion agninst the 
orners of the property, the court #2id, “In order to charge 
the owners of the leased premises with responsibility for 
the existence of the alleged defective elevator, elevetor 
well or hoistwny, it we necessary for plaintiff to allege 
and prove that the conditions complained of existed at the 
tine of the letting, or that the owners had covenanted to 
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repair or to remedy the condition or nuisence complained of.* 
+ ae 66 111. 160; Gridley v. 
Sobn, 192 id. 210. ‘The court further stated, "The declare- 
tion contains ne allegetions as to when the property wae 
leased, that the nudeenee existed in the holetway ot the 
time it woe leesed, or that there wea any covenant to ree 








paiz by the owners." 


The O° Bremen gege je not in point, as there 
auit wae brought egeinet the Gity for an injury sustained 
by the plaintiff by receon of = portion of the plaster in 
the Gowncil Cheuber falling and striking him, and there wis 
evidence tending te shor thet ne other party waa bound te 
keep the prenises in repair but the Gity iteeif. in the 
Gridley case, however, although decided, in part, on the 
ground of = varianoe and, in part, on the ground that the 
evidence failed to show an express agreement on the part 
of the owners to make repsirs, Er. Justice Schofield used 


the following language: 





"Te geners] rule ig, that the cecupant, and 
not the owner, as such, ie responsible for injuries 
reosived in consequence of « yee +o keep =e 

Teniees gg tee in en Saicego )* Brennen. 
4 Baa 160 * Sona Ve Phi wpeon,. 








| RTEGli, supra; 1 Shitty's Pleadings, 95; 

' On Land ene t. eee. IV, far. 192; 
3 Robinson’ s ; Pasesaae, 676, 4; Shearman & Redfield 
on Wegiigence, 24 Ed. far. 86. Yo this general rule, 
the authorities recegnise these exeeptiens: 1. where 
the landiord hae, by an exprese agreement between the 
tenant and his mosit,” agrecd to keep the premises in 
repair so thet, in ease of 2 recovery ogninet the 
tenant, he would have his nage oA ever; then to avoid 
eireuity ef action, the party injured by the defect 
sre conn want of repair ee hie aetion in the first 

+t the diord, bet such express 
agrecuent must be diatinetly proved. * * * 2, there 
eee are let with & nuigence upon them, by 
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nenne of whi oh the injury complained ef is 
reacived,* 


That lenguage wee quoted with approval in 





It seens, therefore, from the foregoing analysis 
of the principal decisions on the subject in thie atate, thet 
although ae & general rule the lesete and not the owner is 
regponeible fer injuries received by a third pereon, ae the 
result of « failure te keep the preciser in repair, it ie the 
lew that where the lesser haw exeresaly agreed with the Lessee 
te keep the premises in repair, the peraon who ia injured 
by Teagon of a failure te repeir hes « right of action, 
dy Feasen thereof, directly navinet the lendlerd. Such is 
the law, iso, in many other jurisdictions. In Fleod v. 
abet Breving Go., 150 Wie. G26, the court anid, *1t is 
seek have is a conflict of authority woon this provesi- 
tion, but we think the weight of authority and the better 
reason support the doctrine that a landlord wre agrees to 
keep preaises in repair ie liable to an invitee of the tenant 
in an action of tort for breach of his duty to repair. Byrron 
Ve egapne 95 Minn. 474, 104 N.W. 289; Besher ¥. Osborn 









Ey. le Rene 786, SO %.1.698, 63 LNA. 385; Eduard v. Ey¥e A Be. 
Be Boon 510, 66 HE. 269." 

What the law is im regard to the second point made 
by counsel fof the plaintiff, concerning the unsafe condition 


at the time of the letting, it is umecessary to atate, ae the 
@videnor intredvesed showed that both the lessees and the pisine 
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tiff knew the generel condition of the pump end puep 
Yoom, es they had been in the possesion of the Leases 
for some wonths orice to the accident, end the evidence 
showed aise thet the lessee not only bad knowledge, tut 
had ealled the leaser's attention toe the condition. 


Ageusing the low, therefore, to be ac ve hare 
etated it, wis there gufficient evidenec to make it neee 
¢seury to submit it to the jury? “e thésk there vee, 
leeenuch, however, ae 2 new trial becomes necessary, it 
would be out of plzes te comment in detail on what re 
think tke evidence thet was introdueed did prove. ‘tufe- 
fice it to eay that the evidence did tend te prove such 
& e@ndition of the pup end pump room ag could not well 
exist rithout negligence and did tend sufficiently to 
prove ordimary core on the part of the plaintiff to justify 
ite eubmission te the jury. 


iv the cusp and pump room had been used practice 
aily every day from August 1, 1921, then ‘the lesete firet 
went into possension, wp te April 3, 1922, the day of the 
injury, it cannot be claimed that the evidenee showed cone 
eoalment of defeota, or fraud, on the part ef the lesser. 
After quch extended user, it commot be claimed that the evi- 
denee showed ignorance of the condition on the part ef the 
leseee. In our judiguent, the esuse must be reversed because 
the evidence showed a covenant vy the leseors that they would 
*at ell times keep said presiees * ** im good repair and 
condition," and evidenee was introduced tending te show that 
the premises were not kept in that condition. 
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The judgment of the Superior Court will be 
veversed and the onuse fewanded for « new trial, 


REVERSED ANO BEMBBOED. 


G*COMNOR, Pod. AND THOMSON, J. CONGUR. 
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ALVIN L. BEAR, doing business ). 
ag REAR STEEL & # WIRE 0. | 


Appellee, 
}) APPEAL FROM 
tig MUNTOIPAL oOURT 
NICHOLAS WIRE & SHEET o0., OF cHIGAGO. 


& CORP.» 





AppetiantS 2 | 61 a 
Opinion filed June si 19256 
WA, JUSTICN TAYLOR delivered tthe opinion of 


Om January 29, 1985, the plaintiff, Alvin Le 
Bear, doing business os Bear Steel 4 Wire G., filed an 
wt fidavit for attachment in the aunioipal Court, for 2446.40 
against the defendont Hichole Wire & Sheet O., & noferesl- ) 
dente 


The plaintiff's claim, ae set up in ite affidavit , 
was for $298.70, “for freight charges on car Big Four, 47470, 
and for handling charges in Chissge ef $2°.50 and storage of 
$25.20," 


On the same day, on attachment writ w=e iaeued. in 
that writ 9. Ward Hamilton Go. wee newed as garnishee, On 
February &, 1923, the writ wor returned. It recited that no 
property of the defendant wee found, end that the writ was 
gerved on 9. Ward Hgmilton Go., & corporation, as garnishee, 
On February 10, 1923, the appearance of S. Yard Hamilton 0o., 


& garnishee woe enteredy ..4 on the 13th, that of the defend 
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wien 
ant, Wichole Wire & theet Gd. 


Subsequently, various motions were meade and plesde 
ings filed, ami orders made by the court, #0 thet, ultimately, 
oe between the plaintiff mand the chief defentont, the iecwer 
wee upon plaintiff's otateacnt of claim, on affidevit of mer 
ite and a set-off by the defendant, Ag te the gernishee, it 
filed on way 10, 1923, an anewer edmitting that it wae indebted 
to the defendent, vichole Wire & fheet Oo., in the eum of 
$2,006.83, 





The set-off elaiued by the defendent wae to the 
effect that the plaintiff “shipped to the defendent goods 
ena weterial which were oo rusty, pitted, and otherwise de 
feative, thet the defendant tas obliged to reject same, and the 
plaintiff did and hae to thie dey neglected and refused to deve 
Liver the kind and quality of goods so purchased from it by the 
defendant.* 


There wae a trial before the court, without a jery, 
amd judgaent entered for the defentent agningt the garnishee 
im the cum of $2,000.63; ond o judgment in favor of the plain- 
tiff and ageinet the defendent, Bichole Wire & Sheet Go., in 
the awm of $446.46, and that the total sua te be recovered by 
the defentont, be hed and reoevered for the use of the plain- 
tiff ae to the eum of $446.46, with coats, the recidue to be 
for the use of the defendent. hia s»peal is by the defende 
ant, Nichole Wire 4 Gheet Go., fron thet judgaent. 

Ip the brief of counsel for the defendant, only tre 
@ntentions are made; first, that the court did not have 
jurisdiction, es the subject-matter of the suit could not be 
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adjudiented and deteruined in an original attecheant proceede 
ings second, that the judgment wos against the wanifest 
weight of the evidence. 


(1) The reserd: here shows that the defendant entere 
ed his appearance and rent to trial on the aerits. to special 
appearance, nor motion to quash, wns ade, 


An exemination of the language of the affidavif’ for 
attachment shows that the action wes brought for $446.40 
ween a "plea of ascuapsit,* and thet that was wade up of 
‘freight charges on ear Big Four 47470, and for handling 
eharce in Chiosgs of $23,50 and storage of $25.20." From 
Nile it follows © to wee the lenguege of Ur. dustime Of Gonnor 
ymerioen lumber Co. Ye Leach, 207 T1l. App. G2, = "that 
as the affidavit eet forth the nature and axount of an ine 
debtedness for which a auit in aecumpeit could be brought, 
it wee gufficient to give the cart jurisdiction.* iting, 
Haywood v. MoGrozy, 35 111. 459. it appears, therefore, thst 
the affidavit wis sufficient to give the court juriediction; 
and thet the defendent, in order to oresent to thia court 
the question, whether the originel attachment was to ree 
cover wiliquideted demages, show's heave entered & special 
eppeerance and relied upon thet and ® sotien to qmssh. 








153 111. Apo. 576, there wea a wotion to qiash, which was 


re en ee Go, likewise, in Hoosier Venecr Co. ve 
oe Go., 363 Fed. Hep. i. 





(2) Ae te the question whether the judguent wes seein 
the manifest weight of the evidener t- 
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For the plaintiff, teo witnesses were exlled, 
Alvin le Bear, the plaintiff, hioeclf a steel avrete nt, 
who hed done business with the defendant before; and 0.4. 
MeAlcon, » warechousenan, president and eaneger of the 
warehouse where the steel in quegtion wae leaded, and the 
one who superintended the loading of the steel. 


There was offered in evidence a copy of the order 
for the stesl. it wee ae follows; "1 Minimum car 16 qmuge 
O.F. GR. prime Ghecta, sise 36 x 96 at 23.00 owt. net.* 
Also, & copy of the purchase order, which was a duplicate 
of the jus} mentioned decument. Also, a copy of a telegram 
from the defendant to the claintiff setifying theplaintiff 
thet the defendant could net accept the ear of merchandise 
beenuse 50% of it wae pitted, rusty and unsajable. Also, 
®& @lab of sheet eteel, which four witnesses for the defenie 
ant teatified had been out from part of the steel shioped, 7 
and wee ® sample of the whole chipaent, and which wae claimed 
wae in ao badly rusted and pitted condition. 


Geay testified that he had personally leaded « 11 
of the steel into the cur and that at that time it was in 
good condition, neither rusty nor pitted; that he eubsee 
quently received @ telegran from the defendant rejecting it. 
| fle further testified thet he then tried to dispose of the 
ear of steel in Knneas (ity, but as he could not, he ordered 
it back to Chicago; thet Netleon onlled him up and told him 
that the our wag back; that he, the vitnesg, then went down 
and inepected the ateel and feund it in the same condition 
ag when it went out, exve as to a little discoloration caused 
by the air. He further testified thet when it arrived in 
Ghiesge, he put it in storage; that he paid the freight - 
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the freight bill was introdused © which was $398.70} for hande 
ling, $22.8 and $25.20 for storage; that thoes charges were 
fer shipping, loading end whlonding, and putting it back on the 
floor; that those aharges were the reasonable cherges for 

what was done. On orpeseexsmination, he testified thet the 
order was properly filled; that prime sheets, meen fireste 
Glass, and that the defendant said it hed rejected the goods 
because they were rusty; that when the eteel was returned 

it was in good shape. | 


NeAloon testified that he superintended the loading 
of the etecl and that it wee in good condition and free from 
rust; that he was there when it was returned and thet it eas 
then im the eame condition ae when it wee shippedg that there 
was no apparent rust, seve @ little discoloration on the cute 
side of the top sheets which might have been onused by atmose 
pherie conditions, Ne further, testified that the charges 
made were the usual, customary and orfiinary charges fer the 


(me Riley, for the defendant, testified that he was 
in the ateel tenk business, and in jme, 1932, fellerstrass 
brought ea sauple of steel sheet to his for inspection, end 
thet he examined it with reference to bhying steel sheete 
from the defendont; that the steel in the sample wes rusty 
along the edges and very badly pitted, On croas-exemination, 
he said that 4¢ wes not onjy pitted, but half rusted away; 
that it would have been "prime" if it had not been for the 
pitting slong the edges; thet, however, he did not know where 
the sample came from. 








74. 


ound vet SOTAMEEF Ror “hte + deninerdat ese i/8 Gepaot wa 
eres aegraie sect tadt jenewore vot cera fee ae ) nit ‘ 
“eat MO sea! S2 pattie bee wyndhed tne bai gn ddan? antetn iin 
Pag * exgznt. ehéaamesds ot ames a etal eahitt seta sie 
mit Post deliivost of sett ridicied ewe 
weexiT enw Rtonde saiae sedt {har yleegeny ase he 
abeag oct Lagosjes Saf ti Nice tesdan tee act sans ten. eothoke : 
benuntes pr faats edd nady sage . vein oxen, weet 2: “— . 











7. Ae OL? oe ¥ iret 





Qaebaer ate Senaneierreece x: tad heakencay aieteo aaa 
wont O6r% Ran abidtbede tee; nt aew 92 dady ana Th unk ue 
aie $2 fatt kan Pertedes Har $2 new state eae aid saat ae 

‘ ane dane qeatekds exw zi sede ga icbe Siew ‘enon ae = sci : 
) “<n » et? Ho aGkt ers foweth eittle & oven: senwats biog Oso a ne 
eetneatly ty fonda bostasace abut oa set il 























eteeds Leste yalysd os soxonatvs dee bx 
__ Wane nee bewias alt ah Site wr wth 


aa «vie — fis 


a 


One MeQanless, foreman for the defendent, teatie 
fied ~ by deposition « that he exenined the oer in question 
two hours after 14 wee opened, and thet the steel gheete vere 
Rusty and pitted slong the edges fron kealf om inch to ale 
mout two inches; that on sooe of the sheets it ran clear 
aerese; that he hondtled 75 or 100 of the sheets, ead wee in 
the ear two or three different times; that the pite on the 
sheete were imeagt balf way through. On erecteereminetion, 
he @estified that none of the sheete rere teken out of the 
my thet the chests, approximately, complied with the gouge 
epeoified, 


One Kellerstracs testified that he ene the mnager 
of the sheet departaent of the defeniant; thet he inapeoted 
the cnr upon ite arrivel, and found the eteel te be the proper 
sise and proper gouge, but not the proper quality; that the 
sheets vere rough and pitted, ani seme reugh about the edges; 
that he wired the plaintiff as to the condition in which he 
found it, te further testified that the aauple that wos sheen 
him, and which wee put in evidence, wae an everage ssaple, 
not the beet, nor by far, the worst. He further testified 
thet he praetionl ly handled one-fourth of the cay, teking 
the piles dorn ond shifting thes around, «04 evde a carce 
ful inspection; that he telegraphed the pleintif?, and then 
erdered the our yreshipeed, Se further testified, thet the 
sheets were not prime aheete; that orlae sheets meant an 


One Hudson, viet president of the defendent eon 
pany, testified that he exemined the car and the tap checte 
were yellow and rusty; that he and Keller strase began te 
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ehaft the esheets in the piles and inepect thea and look at 
themy that the edgea were pitted and rusty; thet they had ore 
dered prime sheets © first grade; that prime means good, He, 
aleo, identified the sauple that wee offered in evidence. 


One Nichole, who hed been in the steel business 
about twenty-five years, teatified thee he examined the steel 
in question and that it was badly damagedg thet the dese 
eription in the order meant perfect sheets, free from rust 
or Dhemish of any kind; that the sheets received from the 
plaintiff were not of that character, and were badly damged 
by weter. He then identified the eauple which ws introduced 
in evidence, ani eaid that it woe out in hie pregence. ie 
further testified thet the ear had been Originally sold, but 
thet Kellerstracs eid he could not wee it to £111 that 
order on soveunt ef defeats. He further testified that be 
examined the sheets in the oor and thet he gould see the ends 
of all the ia, and that preetioally every one ras damaged; 
thet i¢ we not atmospheric rust, but that the ruet wes 





Tne plaintiff upen being recalled, testified 
that when the car onwe beck and was unloaded, he saw no 
gheet from vhich the sample sight beve been gut. He fure 
ther testified that the oar woe in good shape when returned; 
thet it wae wold; thet there were 706 sheets in the oar when 
it wee shipped, ond only 668 when it was returned. 


MoALoon, recelied for the plaintiff, testified that 


he had gounted the sheets as they went into the oar; that 
there were 700; that when the car was unloaded, there were 
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it will be eeen from the foregoing thot there 
ig a direct oonflict in the evidenoe eo to the condition 
of the atec) in question, and whether 1t complied with the 
terme of the sale, There is no doubt but that the evie 
dence of Geor und Wedloon, teken by iteelf, sufficiently 
proves that the order wee corried out by the plaintiff, 
ami that the steel wee in accordance with the contract. 
The physiorl condition of the steel at the time of the 
delivery wos necegserily diffieult to deseribe. fo what 
extent the sheets of steel were rasty or pitted, end whether 
to gugh an extent that they were not of merchantable quzlity 
end fulfllied the teras of the contract, it wae neceseerily 
aiffiewt for the court to decide, Unfortumtely, we are 
not in se good a position te pase judgment upon the eredibile 
ity of the witnesees os the trial judge, although it ie true 
that two of the defondeant's witmesses testified by deposition. 
Gonsidering the situmtion ae it is, a8 it appears to us in the 
reqord and algo, the sample of the sheet steel which was 
effered in evidence, and which we have examined, we do not 
feel justified in overriding the judgment of the trial judge 
ao against the wanifest weight of the evidence. 


4 The judgaent, therefore, will be affirmed. 
APP IREED. 
‘ 
O'CONNOR F.J, AWD THOMSON, J. GONGTRg 
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WA. JUSTIGN TAYLOG delivered the opinion of 
the equrt. 


On May 23, 1822, the plaintiff, Semuel KR. Rappeld, 
brought eult against the defend«nat, T. M, MekJliot’, for real 
Setate commissions smounting to $360.00, fwo triala each 
before the court, with a jury here been had and in each 
ease there was ® verdict for the plaintiff in the sum of 
$300.00, When the firet verdict wae breught in, the triei 
fudge granted & motion of the defeniont for a new trial. 

Thie appesl ie frem the judgment entered on the second ver- 
@ict which wae brought in ageinet the defendent in fever of 
the plaintiff in the eum ef $300.06, 


The statement of clais of the pleintiff recites, 
that this claim is fer moneys due him for services rendered 
te the defendant under 4 certain contrast of July 11, 1921, 
under the terme of which the defendent employed the plaintiff 
to preeure s purcheser for end to sell his preperty loeated 
at 512% lilweukee uvenue; that the plaintiff secured 4 pure 


shaeer for the defendant for the property in qmestion, and that 
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the name of the purchaser was Bra. Frences Trotter; that che 
bought the property from the defeniont, and that the plaintiff? 
was the sole procuring agent of exid exile; that the sale we 
consummated and « warranty deed exeouted on Cetober 3, 1921; 
that Franees Trotter, for the purpose of defrauding the plain- 
*iff and depriving him of hie comuiseiona, took title to the 
property not in her orn nome, but in the name of fine Sternela; 
that, although Tine Stermola ese the grentee nawe? in the deed 
which conveyed the presises, Frances Trotter wae the real pure 
chaser, andi was indueed to purchase the property by the plain 
tiff. i+ further reeltes that forthe services rendered, the 
pimintiff ie entitled te the sum of @300.00. 


The defendant Tiled an ef idevit of merits, ia 
which he denied thet the plialatiff procured & purchaser for 
the premises, and set up that he himself ecld the preperty. 


The evidence shows that on duly 11, 1981, the ¢efend 
ant, by a signed writing, listed bie preperty, 5123 “i lesukee 
avemm®, with the pleintiff at the letter's real estate office 
ond subthorined the pleaintify to 9011 it for 87600, eud oronised 
te pay to the plaintiff = commission ef 6360.00. 


The pvlaingit? tectified that after the property sac 
listed with hia by the defeniomt, he sdverticed it and shored 
4% te a number of customerny that in July, 1021, he sold for 
Frances Trotter her property which «he then owsed on Lockwood 
avenue; that at that time gehe told him she wanted to buy another 
piece ofiproperty from him, out wanted samething on Mi lesukee 
avenpes; that he told her that he had a piece of property that 


ABE We aa ocd BF Spenenne gh 


“at yet igen te die he yh tata delhwbon eat 
a nett & aoeinete Teieatata sich at Bit 
aap 908 oe Thidk i tite owe 


4 . "the ¥ 


stern 9 » 02 xt YU ro inthe anata sommes at 
gi _ eeerontan SHE yyrKeqeny eld gwsats £ apt 


Nath 


havens ome #1 benlttatine oo states out WW mid 


qevte dame na Pebeane » 


Pr A” ny \! 





wo Sue 


was listed just a few days ago; that he would shéw it to her; 
that that wre on July 21, 19213 that he took her over that 
evening about 6:20 te 6123 Hilwaukee avenue; the property 

in question, and showed it te her; thet “she liked it very 
well, but it wae getting lete and she 414 not heve tise to 

go through the house," thet on duly 30, he tried to get her 
over severn] timen; thet abe wae busy; that on that day he 

took over another party, and wet there on the premises Mre. 
Trottey and & Ure. Aorgeeler, and found they wanted te go 
through ‘the house but the tenent would net Let them ing that 
they finally got the tenant to let then in, end he, the plaine 
tiff, showed them through; that st thet time she said she liked 
the house very well, end thet she thought she would bay it. 

Se further testified that on August 1, 1921, he waa notified 

by the defendant to take the property off the sarket; that on 
August 4, he and one Hilner, one of hig excloyes, rent to the 
home of the defendant and eeked him whether the eake had bean 
mie te any Of the people that he had shown the property to; 
that the defendant im anewering, said that be had aade the 

sale himeelf, and that the plaintiff had nothing to do with 

it; that he, the plaintiff, then eeked the defendant if sre, 
Trotier bought 14, ond the defendant enewered in thenegative. 
He further testified thet he exawined the recards and feud that 
title wee transferred to one Tina Sternola, and that theprice 
wae $7200, being theprice thet he had submitted te irs. Trotter, 
less the comission; that the date of the transfer was Coteber 
3, 1921. Milner, the salegean for the plaintiff, correbersted 
the latter in regard to submitting the property to live. Trotter. 
He testified, alse, that he had a conversation with her sbout 
the 6th or Gth of August, and thet she teld him she wes intere 
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ested in the property. He 2ie@ corroborated the plaintiff 
in regard tothe interview with the defendant when the letter 
motified the plaintiff to take the property off the werket. 


The teetioony of One Anme Mmrke, a neighher of 
Frances Trotter, is significant. he stated that in August, 
1941, on her own preaieces,she sake Frances Trotter if she had 
yes prowred «© home, «nd upon receiving en anerer in the ef fire 
ative, asked her where, 2nd whe enid, "512% Bilweukee evenw, 
You guet come over and see me gcowetime;"® that Franees Trotter 
deseribed the property aad said i¢ euld be valuable some 
day; thet she, the witnece, asked her what she paid for it, 
and Frances Trotter said, $7500. 


{he record shows thet Frances Trotter was onlled 
aa & witness by the court. ‘he testified that the plaine 
eiff aold for her the property where che bad formerly Lived 
oo Lockweed evenue, tut denied thet in the month of July, 
1921, whe bad any telk with the olaintiff in rexerd to 
purchasing another:fiese of property. dhe denied, alee, 
‘the conversation testified to by the plaintiff witness 
Milner. the admitted that on Augustl7, she gold some pro- 
perty which she had on Leng (sie) Avenue and received 96,000 
engh for it. She denied the convernution testified to by the 
witneas Anma Marke, Shen esked if ahe beaght the property st 
S123 Milwaukee avenve, che anewered in the negative, and denied 
that any one bought it for her, She steted that Tist Sternola,wes 
her Piece, thet she mas twentyesiz yearsof age and » steno~ 
grapher. She denied going te the presines in question on 
jugeaat 21 with the plaintiff; ox that she went there at any 
time with him. She testified that in the latter part ef duly 
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ehe wae there with re. Sorguelex, ani that while there, 

the plaintiff and another men came in, but abe did not talk 
to him shout proverty. ‘he further testified that her nieces, 
Tima Sternola found out shout the property from Mra, Borg 
meley. After being examined by thecourt, she waa sailed as « 
witness for the defenut, She then teatified thetishen she 
gold her own place she soved to Mra, Borgecter's basement 
for about thirty or forty duys, and thes te theprenises in — 
question, 5122 Hilwevkee avenue, there ghe had the rhole 
house, oni for which she peld $30.00 « month rent. 


ive. Longion, who wee Tina Bternole before she wos 

married, testified that Frenees Trotter was ber aunt; thet in 
waguat, 195], she visited Ure. Borgneier, and thet the latter 
told her ahe, Mre, lorgueler wae thinking of buying » place, 
wat thet she eould not take it, ond that Lt would be « good 
iuvestment for her, the witness, thet whe should investiga te 
4t and "she would take onre of 1¢ for ae, ond the ties case 
when we had to aeet over at wre. Borgmeler’s home and #r, 
HORLLActt ~— that wae the time 1 set Mr, Ne®ilictt # ers, 
 ~bergweier, Kr. Borgecier, ayoelf and the attorney, i queers, 
ao fax as I remember were a11 there, 1 signed the contract 
emd paid 91,000 aa a deposit, a4 sametine later, on Cotober 
3, 1 paid three nore $1,000 4,000 already paid, the 
reat to be paid om notes." She further testified thet she 
did not have any conversation «ith her sunt wre. Trotter about 
the property; thet che thought as her cunt wes out of = fist, 
her aunt esuld live in the bacesent; that she could rent it 
to her aunt, watil she, the witness, wae ready te ocoupy 

ity thas whe, the witness, later woved inte the property,~ that 
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she got sarried en June 2, 198%; that her aunt peid her 
$30.00 a nomth rent fer her house. Ghe further teetified that 
she first beosme acquainted with the defendant on Auguet 14, 
the day she signed the contract. She further testified that 
she aade 2 payment of £1,000 fro money she drew out of her 
Savings Aceownt which she had at the Sorth Avenue State Bank 
in the new of Tina Sterncla, about = week before August 14, 
L931; that ehe paid $3,000 in Geteber in cash, which came from 
$3,060 in gold bonds whieh she had bought with money inherited 
from an wnele; that ashe #old them to friends. 


the further testified that before she signed the 
contract to buy the property, she had ony Looked at it-fros 
the outside; that "she was entisfied from the way it looked 
outside; she kas not very perticoular.* She further testified 
thet she Sdidn’t onre so wuch about the interior of the house, 
i wag satisfied with the way it looked outside;* that she never 
gee the interior of the houne before she bourht it. 


The witnege Sander, Ascistent Gpghier of the forth 
Agenue State Bank, testified that he had made « search of the 
teeords of the Bank with reference to an account of Tina Steer 
mola. iiie teatimeny showe thet, in the moath of July, 197i, 
she had no account whatever in the bank. Her acuount we 
opened Gotober 3, vee. lays a deposit made of $56.35 and that 


no deposite were ande/to thot time. Zander's testinony does 
not sppeaar in the abstract. 


The witnes? Mire. Borgueier, testified that she 
bought the property the latter part of July from the defend- 
amt, and gave him $50.00 downy that he told her that wes not 
Gnough Sarnest soney, so that on August 8, she gave hia anéther 
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check for $50.00. he further testified thet between August 
® ond 14, she urged Tima Sterncla, whem she hed known for 
many years, to take the property, snd that Tine Sternola 
agreed to do #0, and thet they aet a& the house of the wit- 
nese, end the contract was signeds thet at the tine the cone 
tract was signed, Time Sternole geve ber $100.00 and $900.00 
to the defendant; that that was on August 14. whe further 
testified that she and Mrs. Trotter, after the latter onme to 
live in her besexent, went over to the house in question; that 
while they were there the pinintiff eame us in an auteaobile 
with another many that they went into the house end the plain- 
tiff insiated on showing them sround, slthough they told 

him they bad seen it; that there was no conversation between 
the plaintiff eni ure. Trottier. 


The defendunt tentified that the plaintiff never sane 
to hiw with w buyer for the property ot any tine, or informed 
him thet he hed « buyer for the property; that the vleintif? 
did not produce Tina Sterncla, and never informed bis, the 
defendent, that she ws interested in the property; that he 
eeld the procerty to Tine Sternola, #0 wee brought te him 
by Mrs. Borgueler., On oross~exnuination, be testified that 
Mire. Borgueler wade her firet deposit the latter part of July; 
and thet the second deposit was wede on August 9; that the 
eontract eas signed on August 14, and $1,900 paid down; that 
iva. Borgmeier had told him before, that she did not think 
he could take the property, but that she had a friend whe 
would take it. 


The evidence of the plaintiff anit his witnesess aade 
out ® prige focie anes. Bid the evidence for the defendant 
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overcome itt That wae the queetion for the jury, and they 
answered it by = verdict for the plaintiff. The evidence is 
eonflicting. Are there auch diccrepencies, thet justify ue 
in concluding thet that verdict is sguinet the aunifest 
weight of the evidencet Credibility ws the subject the jury 
wast conspiquously have had in mind. tvidentiy they did 
nat give credence to the testiseny Of fine Sternola, ure. 
Tretter oy Mra. Horgmeler. Gerteiniy the testimony of Tine 
Stermola in regard to how she paid for the property, the 
soures of the money, in the feor of the testisony of Zonder, 
whe procured the original entries of the bank, wae shown to 
be unworthy of eredity and if the jury coneidered her as we 
worthy of belieZ, then 1% wes not difficult for them in 
reasoning over the tertioony of ure, Trotter, Ure. Borgacier 
wad the defendant, te conclude ae they did. fina Sternela 
testified that she bougit the property rithout ever going 
inaide the house; that did not invite confidence in her. 
Taking inte consideration 611 the evidence, ae it appeere in 
the record, if would not be reasonnble for us to override 
the verdict of the jury. 


Teo Anatructions are eriticised as erroneous. Ale- 
together, the record shews #hat purports te be fifteen ine 
structions as given. Gnly tre are eet forth in the abatract. 
That is not sufficient te justify consideration ef the obe- 
jectione made. owever, we bhve examined them sll, ae they 
appess in the record, vad find so errer sufficient to justify 
& Fevergal. 


The judgment, therefore, will be affirmed, 


APF IEMEG. 
O CONNOR, Pod. AWD THOMSON, 3, GONDUR, 
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JAKES TINLEY, 
Appellee, 


| APPEAL PROM 
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MUBICIPAL QO0RP 


IS1DORS PHILLIPSC, OF CHICAGO. | h: ) 


Opinion filed June 17, 1925. } 
#R. JUSTICE TATLOK delivered the opinion of 
the courte 


The plaintiff, Jamec Tinley, brought ault egsinet 
the defontnt, Isidore Phillips, in the Hunicipal dourt, for 
real setate @uemiesions, and recovered a verdict and judg- 
went in the gum of 91,600.00. ‘fiw eppeal ia therefros. 





The cause woe tried upon on iseue made by an amend 
ed etetement of claim end an affidurit of merits, The state- 
ment of claim alleged thet the defendent, on or shout January 
4% 1903, lLiated with the plaintiff the property known ee 4602 < 
4610 8, Monticello avenue, Giicrgo, Illinois, end requested 
the plaintiff te sell the property; that the pisintiff exhibit- 
ed it to numerous prospective purchesera, one of whom wes 
deseph Gooperamith; that after the pleintif’ hed exhibited 
it to him, the defendant old it to Joseph Cooperanith for 
$146,000.10; thet the plaintiff wae « duly licensed real estste 
proker and seted a2 ouch when exhibiting the property; that 
by reagon of the anle, he, the plaintiff, beeane entitled to 
the ugual, regular and customary commission of 36 on the price 
for which the property wee sold, which is 94,350.00. 
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The defendent's affidavit of merits adwitted that 
he listed the property with the plaintifi’ and requested 
him to sell it; end alleges that et that time, he told 
the pleigtiff thet he had listed the property with several 
brokera for sale, and thet if the plaintiff ghowld sell it as 
requested, he and the defendant *shovid*® agree upon the anount 
of the commissiona; that the amount of couwzissione should 
be fixed by a separate agreement. The affidavit of merits 
denied that the plaintiff exhibited the property to any prose 
pective purchasers; denied that the plaintiff exhibited the 
property te Joseph Gooperemith; denied that the plaintiff ine 
troduced Josesh Goopersmith to the defendent ee a prosepctive 
Purchaser; denied thst the plaintiff rendered any services 
in connection with the sale of the property; denied thet the 
plaintiff was the procuring cause of the sale, or sold the 
property; denied that he, the defendant sold it for | 
$145,000.00, or that he sold it to Joseph Coopersmith, It, 
further, denied that the plaintiff was a duly licensed real 
estate broker and acted ae such in exhibiting the proserty to 
the purchaser; denied that the plaintiff is entitled to the 
ususl and customary commission of 36 on the selling price; 
denied that the defendent agreed to.pay the plaintiff 3 as 
commissions. in the affidavit of merite it wus alleged that the 





defendant told the plaintiff that he would not pay him 3% on the 
#elling price as a broker's commission, and that he would net 


pay the plaintiff the ueuel and customary commission. 


it ia contended on behalf of the defendant that the 
plaintiff wes not a licensed real estate broker at the tine 
the alleged services were rendered. ‘he plaintiff, Tinley, 
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teatified that he had been engaged in the real estate business 
for about 24 or 36 years, and when asked whether he was a 
duly licensed broker in the Gity of Gileage and State of 
Illinois, he answered, “yes". There was offered in evie 
dence a certificate from the State of Iilineis bepertment 
of Registration and Education, dated January 24, 1923, 
which dhowed that he was regw@tered and entitled to act as 
® registered real estate broker from January 24, 12923, une 
till Pebruary 1, 1974, and there was, sleo, offered in 
evidence a permit from the Gity of Ghicege, dated Janusry 
10, 1923, giving him permission to conduct the business of 
real estate broker in the Gity of Chicago until January i, 
i924. The plaintiff also testified, "I have been a licensed 
broker for my own sccount fer about thirteen years." Ale 
though no certificete from the State Department of Regise 
tration was offered in evidence which covered any period 
prior to January 24, 1923, yet, as it ie the uncontradicted 
testimony of the plaintiff, that he had been in the real 
estate business for about twenty-five years, and shen asked 
the question, "And you have been @ licensed broker all this 
time? he answered, “I have been a licensed broker for up 
Qwn account about thirteen years;" the evidence eufficiente 
ly proves that at the time in question, when the alleged 
services were rendered, he wes a licensed broker. Ssiss ¥. 
Gannon, 146 111, App. 37%. 


The evidence as to the exploynent and services of 
the plaintiff is very conflicting. The plaintiff was in 
business as a real estate broker at 3556 Lawrence avenue, 
qnpiesge. He had in his euployment as sales people in 1925, 
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Mise Palmez, Mr. Mausy and Br. Kerlin. The plaintiff 
himelf, personally, had nothing te do with the trang- 
aotion in question. Asuzy testified thet on January 4, 
1923, the defendant came to the plaintiff's olace of busig 
négs and he hed a conversation with him in regurd to the 
puilding in question; that the defendamt gave him date 

in regard to the budiding, which contained thirtyeene 
flate; thet be, the witness, ande a memorandum on «a card 
at the time the particulars were given him, writing out 
the matter word for word; thet the listed price given 

him and which he marked on the card was $160,000; that 
there was a wortgage on the property of #120, 
further testified thet he asked the defendsnat in regard 
to the $160,000 including the real estate board come 
mission, 
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The witness Helen Pejmer teatified that ion 
January 5, 1925, she called one Joeeph Cooperemith on the 
telephone; (there is some confusion in the record in ree 
gard to the way in which Gooperemith’s name ie spelled; 
sometimes it ie spelled with o "CO", and sometimes with a 
"x") that ae a result, Joseph Coopersmith came in with 
his wife and hie grandson; that then ehe and Kerlin, who 
worked in the office and undergteod the Jewiah and German 
languages, went cut to the property in question and showed 
it te Joseph Goopergmith and hie wife; that she told Joseph 
Gooperamith that the price was $160,000; that he asked if he 
could get the buikding any cheaper; that she told him that 
very likely he could; that on their return to the office 
Joseph Gooperamith anid he would give $145,000 for the pro- 
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perty, $26,000 to be in cash, and asked her to make that 
proposition te the owner of the building, ond if eatise 
factory, they would heave a meeting down town the next 

day with hie attorney ond draw up 2 contract. Ghe fure 
ther testified thet after she cane back to the office 

ghe called the defendant on the telephone and told him 

“we had a prospective purchaser, wr. Zoopersmith, I believe, 
at 2110 Herth Gpaulding avenue,* that he would give 
$145,000 for the building; that the defendant seid * the 
price would be “11 right snd everything, and to get a 
depooit;" thet the defendant wantedte knew if the item of 
$25,000 for his equity was to be in cash, and if there waa 
to be any second wortmee, and told her te call hia back 
when they had gotten « deposit, or when they had erranged 
for taking a deposit; that she then asked Ferlin to call } 
Myr. Ggoperemith that evening, henfurther testified that the 
next day Kerlin eslied up Mr. Goopersnith, who said he would 
withdraw his offer; thet he snid *fhere were no pantries 

in some of the flats, and the cupboards were dark, they 
weren't ligh enough; that beth he end his wife objected 

to that charecter of a building;” thet his son, aleo, ob- 
jected to it; thet he hed his son go through the building 
with him; thet Mr. Gooperemith said he wae going to have his 
gon purchase it with him, She further testified, on cross- 
examination, that later in the year, on February 15, 1925, 
she called the defendant on the telephone and told him that 
she had heard that Ur. Geopersmith head bought the builde 
ing; that the defendant seid, “yes, he didn't know whether 
it was my customer, but tr. Koopersmith hed made an affie 
@avit thet there wos no broker in the desl, he had never 
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seen any broker; that he (evidently meaning the defendant) 
wae protected because he had an affidewit from Mr. Kooperte 
omith, ami they had entered inte « contract." Ghe further 
teatified that Luter she and Kerlin went to see the defenie 
ant, and thet she told the defendent they had "oome down to 
eee what we could do with reference to a contract he had sade 
with our client My. Kooperemith., He said be was sorry anye 
thing of that kind had teken plece; he wea eorry, but he esnid 
that Mr. Goopersmith had made an affidavit that there was 

no broker im this deal, and no comsigeions to be paid. He 
had never seen a broker, bot he didn't want to do anything 
that ween't right, and would arrenge 2 meeting between cure 
gelves and Ur, Koeopersmith sc we could thregk it out tee 
gether," and “that he wou 4 be glad to arrange this aceting 
between us, because we had had dealings before and be was 
sorry that anything ef that kind had happened; thet he 

gaid he would get in touch with Coopersmith and make an 
appointwent, and that she, the witness, vould osll him the 
next morning; that che ealled him the next morning, but 
could not get in touch with himg that she left her number, 
but he never eaied her back; thet the conversation just related 
was the lastvone she hed with hime 


A dosument containing the words, "Building at No. 
4662-10 8. Monticello Ave. No. of apte.d1. Owner I. Phillips. 
Priee $160,000.00," m2 intreduced in evidence, whieh the 
witness testified was a carbon copp of the original which she 
gave to My. Gooperemith on January &, 1925, Gn cross-examina@ 
tion, she testified thet in her conversation with the defendant 
over the telephone on January 5, the defendant asked if the 
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$145,000 ineluded the commission, and thet she told hia 
it "would have to include our commiesion, He didn't 
seen to object to that. There wae nothing said about the 
comission at that time.* 


Mhe further testified on crowe-examinetion that 
Ur. Gocoperemith said he wee going to buy it, together with 
one or two of hie cons, he further testified, on eronee 
examination, that in the conversation sabe hed on or about 
February 15, with the defendant, the defendant said that 
he had #014 it te & Mr. Goopersaith; that she did net rem 
ember whether he seid to which Geoperamith, or whether it 
wea Joeeph Cooperamith; that she told the defendant in that 
eonvereation that “thie Mr. Keoperamith lived at 2110 Nerth 
Bpaulding Avenue,* and he said, yes, thet was the same Coop: 
amith, Ghe further testified, on cresse-ex mination, as fole 
lows: "Yeo, he said he was buying with 5is son, end he gave 
me thenane of Charles Qooperemith, eleo. i told u. Phillises 
that "I understood the building bad been bought by those 
people at that address, and he asid, yes, they said there was 
no brokerage to pay, and they had made on affidavit that 
effect, evi therefore thet he wee protected;* that at the 
time she talked to *hillips, about February 15, Joseph and 
Charles Coopersmith were the only’ Cooperemiths she knew. 
On reedirect exauination, she testified that in a convere 
aation with the defendant on January 5, she nentioned the 
name of Charles Cooperemith, and when asked agpin in regard 
#o the general conversation that took place over the telephone 
on January 5, she testified that the defendant wanted to know 
if the $146,000 included comission; thet she told him, ne, 
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$145,000 would not include comelasion. 


{he defendant, Isidore Phillips, testified that 
on Jenuary 4, 1925, he saw Maury in the plaintiff's office, 
and geve hia the price of $165,000.00 and told him the 
oommigsions would be $1,000.00) and Hausy said that would be 
satisfactory. He further testified that on a prier occasion, 
in 1901, he paid the plaintiff = commiasion of 21,000.00 
for the esle of another building about the same size, He fure 
ther testified that the first time be telked to torrie Goopere 
omith wae in the 1922 holiday season; that the mext time wee 
a few deye later, and Werrie Soopersmith offered him, the 
defendant, $146,000.00; that he refused to take 14 and told 
him the price was $150j000,.00; that he did not talk with 
Joseph Oooperemith about the building prior to January 5, 
1923; that be didnet talk with Miss Palmer over the telephone 
on January 5, 1923, nor between January 1, and March 1,1923; 
that be had a talk with Mise Palmer and Mr. Kerlin after 
the property was sold; that she said she had a party named 
Joseph Sooperemith interested in the property and wae ene 
titled to the commission; that he told her he wae sorry, 








On erens-exanination he teetified that he saw 
Worria Gooperamith eoncerning the property at Leaat trelve 
times prior to talking with vausy in pleintiff's office; 
that in the month of Deceaber, 1922, they arrived at the 
figure $145,000.00; that they did not enter into a contract 
at once because the tmilding was not quite completed end he, 
the defendant, wae trying to get more money for it; that the 
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deal, however, was actually closed at theend ef pecember, 
although, later, he testified that he listedit with the 
plaintiff before the final offer ond eeceptance by vorris 
Cooperamith. 


ta the courge of the triel, it was, apparently, 
agreed by counsel that the title to the property was bought 
in the name of one Berger, 2 director of the Division ttate 
Bank, and that ag Morris Goonperemith did not bave eufficient 
money to pay down, the soney woe borrawed from the bank and 
the title taken im the vane of Berger as security. 





The witness Joseph Gooperemith teetified that he and 
his wife went with ties Palmer, about January 4, to look 
at some properties; that when she showed them the property 
in question, he told her that his son had olready handled 
that property. On cross-examination,he testified that he 
did not tell Kerlin, or “ies falmer, that he would give 
$145,000.00 for the property, He further testified that he 
told Keziin he was not his, the witnesa's agent, that his 
gon Morris had hendled that property about ten days before. 
He further testified that he was not an owner, or part 
owner, of the building, thet he did not have sny money in it, 
and, further, denied that Wiese Pelmer gave him the domument 
referred to above, deacriptive of the building and reciting 
the owner and the price. His wife, “aldo Goopersmith, cor 
roborsted him, and testified that she told Mies Palmer thet 
her husbend bad looked at that property about 2 week before, 
and thet her som handled it with My. Phillips. %m ¢resse 
exemination, she testified that she firet looked at the 
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building about « week before, with her eon, and thet her 
eon Morrie told her, before that time, thet he was talking 
to the defendant about the building. 


the son, Morrie Cooperemith, testified thet he 
first telked to the defeniant about the building in quese 
tion about Ohristeans, 197%; thet he sew him « few days 
alter thet; thet he inquired of the jenitor, andhe told 
him there thedefendent lived, ena he went to the defende 
‘ant and negotiated with him personally; that he saw the 
defendent quite a few times prior to January 34, 192%; that 
after he saw the property im December, 1922, he told his 
father about it; that he himeelf moved inte the building 
in February or “arch, 1923, imeediately after the deal was 
@loeed up. Ferteining to the elesing wp of the desl, he 
wae asked if hie fether signed any notes to the Division 
State Gank, and he anewered that he €14 not remember, and 
when asked if he would state positively whether his father 
gigned those nétes, he anewored, "I omnot state anything 
I don't remember." He further testified that the account 
in the Divicion S¢nte Bank wae kept in Berger’, name, and 
thet his father had a savings account in thet bank im January, 
1923. He further testified that hie father told him that 
he hed been to see the building on Jonuaty 5;. thet he, the 
witness, had informed hie father prior to that time that 
he, the witness, wee going te purchase the building. 





the witness Berger testified that he was a lawyer, 
and that he took title to the property in question; that he 
thought the consideration was $140,000.00; thet the defende 
ant wae present at the time of the sale of the property, am 
he, the witness, was the attorney for dorris and Joseph 
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Goopersmith, and, also, attorney for the Division Geste 

Bank; thatcthe money loaned wae not advanced "particularly 
on that pleceof property. “hen asked to state if he knew who 
the signere of the notes were, for the mogey he obtained, he 
anawered in the affirmative, and when seked to state to whom 
the notes were returned, he refused to do 20, on the 

ground of privileged communication; and when asked if he 

did not tell counsel for the plaintiff that he knew that 

the notes were signed by Morrie and deseph Gooperamith, he 
refused to answer on the same ground, 


it will be ecen from the foregoing that the evidence 
was not only voluminous, but very conflicting, and whether 
the plaintiff was entitled to recover was almost entirely | 
dependent upon whet the jury determined concerning the eredie 
bility of the various witnesess. 14 is claimed, on behalf 
of the defendant, thet the property was not bought by: Morris 
Coopersmith. ¢111, the evidence on that eaubject shows that 
title to the property ws actually teken in Berger in trust, 
but in trust for whom? I may Wellybé that the actual sale 
brought about by the vlaintiff was made by the defendant for 
the benefit of Joseph Gooperemith. It ia not claimed that, 
although the title wae taken in the name of Berger, hé was the 
purchaser. Further defendant's story as to the sale in Dec- 
ember, 1922, to Yorris Gooperanmith, seewa to be somewhat ine 
consistent with the fect, which is practically sdmitted by 
him, that he listed the property on January 4 or 5 with the 
plaintiff, Berger testified that he bad been isthe attorney 
fof both Norrie and Joseph Goopersmith for six years, and was, 


also, the attomey for the Division State Bank, which seoms 
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to have Bdvanced most of the money to buy the property in 
question, snd that the title wae placed in Berger to secure 
the money advanced. Just whet the detaile of that transe 
action were, it is true, the evidence does not show, ale 
though it would not have been difficult for the defendant - 

to show who signed the notes, und whe became responsible 

for the money berrowed from the Bank. Horria Goopersaith 
testified, that he did not even recollect how much cash he 
had paid when purchasing the building, and that he was unable 
to rewenber whether his father signed any of the notes that 
were given te the Division State Bank, The testimony of ¥ias 
Palmer woe, that Joseph Cooperamith told her that he was going 
to have hie son purchase the building with him; that they 
were going to bhy 1% together. There are many discrepancies 
inthe testimony of the witnesses for the defendant. 


it is admitted thet the property woe listed with 
the plaintiff, and that it was seld, and it «ay be that the 
jury, considering 211 the evidence, believed that although 
the title wee taken in the name of Berger, and although Morris 
Goopersmith testified that he bought it, nevertheless, in 
reality, the sale was made, through the pleintiff, te er for 
Joseph Cooperemith, or in reality to him and Merris Ooopere 
emith; and analysing here what the r«oord shows, we do not 
feel that we would be justified in overriding the determinae 
tion of the jury. 

Inasmuch as the defendant himself testified that when 
he listed the property with the pleintiff, he promised to pay 
@ eomeiesion of $1,000, if the sale was brought about by the 
plaintiff, end the verdict of the jury, and the judgment, was 
for that amount, we see no reason why it should not bebllewed te 


offen 


ab yosoqusg 249 wd of yrqor Odd to. deon SeeMmhe FRE AF 
exmee of rqirsd 6! deeds Bev oft it ody tata, wobtes 
wand feds Bo alieteh oft Fecw Say ! Ent RRO Gee ae 
oka gota ten aO0h cpmebirs oct pure BA a b pee wie 
Puabastoh eof col siemdTLED naod weed gor Rinew #4, dys 
Sidtemccee: sacred odw fag uotac edt Hong ie et were ot Peo 
dtloctoqeed eivrot .dagi dt mort hovered wwaum ade eee 7 
St Apso down nor towLtonwr nny Fam nuh of Fath QM theese 
eldane ens ot ted? con gnthlind edt geinatomes ant hoe feet 
cade ebbtin 040 Xo cad beaidn Nedbh aid st te rasanse Oe 
ets to Yorkies? of? tag ofase mo intra ony oe more ove 
galing eae od Hele ved Rind ddiuprotoed domcol Jadt yao wesedlet 
‘qour tudt iat de path Liied sie spatense woe eid ered Ot 
sokeaamvenakd yaun vis woe! cotpajad $4 wit OF yaling ‘nbn | 
staahasteh est 40% asonont ts ont te ‘wasihteee ett 


wy 


























Abin Batens ane yitoqom ait tate Hetaiede nae 
orth tadt od vse th bas bon see 8) jad dae .Mivekete amt 
deunkhte dadt bevediog .arnibivs of fle ypecshingwe «amt 
GAO dyuadete bas aRognes te aout wit gl nediet aoe oktht nat 
| Bh ,weriedenavs yet tigued od sade butveteed dedoa 
wel te ef .FELIMINy Of Gyno? .adam sow woe st ewtiloen bee 
Temi wksawi, Sa9 kd OF HeLa at Lo ytdonreyee deepeh 
Bee ch es gemots Ween sit Maly seed mien sone Boy athe 
maaleNte) od? yakdivneve Gh hahttert ed bison oy eit Seat 
i , On es 
| take tatty beth ttees Litets sesber tab add oo thine ok a 
% | = OF Sontnere od ,*Stenlele ade set yrunasad! and boduli od 
wis a ‘Wieda tigwore son bia ait % nod, %6 dotontonns a 








“136 


Oriticiem 19 made aa to certain instructions, but 
we &o not find eny errore therein sufficient te justify a 
revergnl, 

Ae to the charge that the trial judge made pree 
judiciel remarks to the jury; it is our judgment that the 
reeord showa thet he tried the care not only with fairness, 
but with great patienes and indulgence. 


The judgment, therefore, will be affirmed. 


AFFIRMED. 
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MARGARET M. M@GARTHY, 
Appellant, ) 
APPEAL FROM 
Ye SUPERIOR oouRE, 
COOK Souury,. 


BILLIAM Jd, WeGaAnTHY, se 
Appellee. 9 3 S Pes. 6 1 § 


Opinion filed June 17, 1925. 


MAR, JUSTIG®. TAYLOR delivered the orinion of 
the court. 


The complainant, Wargeret &. Neterthy, filed a 
bill of complaint agninet ber huebend Piliies J. EsGarthy 
for wparate maintenance. There wag a trial, aud her bill | 
was diawiesed for want of equity. On e writ of errer, this 
qourt, om March 6, 1920, revereedthe decrees of diasizvesl, 
and the emuge wee remanded to the Guperior Geert, with 
directions te allow the complainant a proper eum for her 
suppert and fer the mrintenence of her children. The sam 
date wee filed in the Guperior Gourt on October 13, 1980, and 
on duly 6, 1981, & decree wre entero? in the Superior Court 
ordering the defentent, to vay te the complainant the sum of 
$22,795.35, for arintenance, wich had accrued since the 
filing of the bill, together with expenees and solicitere’ 
fees wad costs, and, elee ordering the compininant to pay 
her for the aninbenanee ef herself and ehildren, the cum 
of $600.00 @ month. Upon the defeniont filing « bond in 
the sum of $50,000.00, en appeal from that decree was prose 
outed by the defendent to thie court. Pending that appeal, 
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the defendant, was ordered, on September 27, 1921, to pay 
to the complainant as maintenance, the eum of $605.00 a 
month. Pending the appeal, the deferdent paid the $600.00 
® month up to and including the month of October, 1927. 


Gn dune 26, 192%, this court affirmed the decree 
of the Superior dourt end on Coteober 6, 1992, a petition 
for a writ of sertiorar, wes denied by the Supreme Court. 

A second weandate wee filed in the Superior deurt on Geteber 
35, Loee, 


O, February 1, 1923, the compleinant recovered 
jedgeent in the H#unieivel Geurt agrinet Wiliiem J, Fertune, 
G.therine Carmody and Virginia Kibbey, sureties on the apseal 
bend of the defendant, in the sum of $25,008.81; and subsee 
quently that judyment was paid by Yillise J. Fortune. on 
lgroh 32, 1923, the complainant obtained a judguent in the 
wam of $3,000.00 for monthly charges; and execution wee issued 
thereon. On that judguent there is still due $2,031.25, with 
interest; and on September 18, 1923, another judgment eae 
obtained for 92,600. The latter, alee, still remmins wnpcid. 





On Auguet @, 19935, proceedings in the nathue of 
qarnishwent were begun against the Guiexngo Title and Trust 
Company, Great Laken Dredge and Sock Gompany, Hatz Motor Livery, 
Louis E. Hart, and andrew J, Ryan, On October 15, 1923, the 
eourt appointed Perry &. Patterson, Leving Rerriott and Joseph 
Ae Graber, sequestrators of the property of the defendant, 
William J. HoGerthy. 


On November 8, 1925, the complainant filed a petition 
in the Superior Court, asking thet the Ghieaso Title and Trust 
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Company, Jamen J. Jennings, Andrew J. Ryan, teuis &. Hart, 
and the other mesbers of the firm of Montgomery, Hart and 
Smith, be directed to appear before the court for examime= 
tion concerning certain items of the property deseribed in 
the petition, G, Hovember 15, 1925, an order was entered 
aa prayed. in the gurnishment proceedings,iasues were 
joined. The Chicago Title and Truet Gompany snewered that 
it had no property belonging to the defendant. Louis EB. 
Hart enewered thet he had only gertain o11 stocks ond Leases, 
which he had turned over te the sequegtrators, and on which 
he olaimed a lien for Legnt eerviors; and Andrew J, Ryan 
anewered that he had placed with the Ghie:ge Title and Trust 

200.00 ef bonds as security under on inédewnity 
contract, which wae executed to eave thet company harnless 
nity policy. 





on a guarn 





The trie) judge held (1) thet the bonds beld by the 
Gieneo Title and Truet Company vere the property of the 
defendant, Villiam J. MoGarthy, but are rightfully held by 
that company under on agreement to save it from lows on a 
guarsnaty policy iecued to one Agnes d. liclwughlin; (2) thet 
louls B. Hart has uo property or easets belonging to the 
defendant; and ordered that the petition ef the complainant 
ae to those respondents be diswissed, Thin apveal is from 
thet order. 





(1) Ap to the bonds. fhe bonds involved consist 
of six Public Service Gompony Honds, of the par volue of | 
$1,000 engh, ond it is claimed by the complainant and peti- 
tloner, Margaret &. MeUarthy thet they are the property of 
William ¢. MoGerthy, and, as euch, should be seqmestrated in 
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payment of the judgment in her favor, iennis KeCarthy, the 
father of Yilliam J, MeGarthy, by bie will, directed thet 
¢300 a year be paid for the support of one Helen Ferguson, elo 
was on imuate of the home of the Litthe Sisters of the Poor 
in Chicago, To sequre the payuent of that sum fer the future, 
$6,000 in bonds - those here in qestion © were deposited on 
April 4, 1921, by Williem J. Welarthy, purouent to an order 
of the Probate dourt, with the Chicago Bitle and Trust Company. 
fhe order ofthe Probate Court provided that on the death of 
Helen Ferguson the bonds should be delivered to Willies J. 
Carthy, reciduary legatee. Shortly after that deposit was 
made, im May, 1971, Helen Ferguson died, That trust, sccords 
ing to the evidence of the Ghiesago Title and frust Goapany, 
was closed out on July 7, 1971, although no receiot for the 
bonds given by “iliiam J. NeGarthy waepreduced. Apparently, 
the lnat item in the files of the Chicago Title and trust dom 
pany in regard to that trust iw a letter from that Gompany 
to Andrew J. Ryan, who had acted as attorney for Yilliam J, 








check for 9125 on aceount of interest on the bonds, and 
atating that the balance ef the interest had been retained 
for charges for trust services. 


The evidence shows that on the same day, July 7, 
1931, Andrew J, Ryan deposited with the Chicago Title and 
Trust Company the bepds in question "to onetitute a fund 
under the @ solute control of the anid Company to indeamify 
it ageinet lose * * * which it any suffer * * * or to which 
it may be entitled as gusrantor," ef lote 8 and 9 in Rieck 7? 
in Central Park Addition, 
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The pledge wes given to indemnify the Ghicage Title 
and Trust Gompany ageinet leoe im regard to (1) » sult filed 
Mey &, 1991, im the Cireuit Gourt by Yargeret MW, MeGarthy 
againet Jennings, et al, to declare avll md weid certein 
warranty deeds and to eatabliish her domer interest; and (2) 
elaine agninet the estate of Gxtherine Hotarthy, decensed 
(mother of William J. e(urthy). 


It is urged for the petitioner that the evidence 
dees not show thet the bonds in question, after the death 
of Helen Ferguson, were delivered to the Ghieage Title 
and Tyust Company with the authority of #i1liem J. Megarthy, 
who wae the residuary legates under his father’s will and at 
that time entitled to the bonds. Gounsel for the petitioner 
ask, how did the bonds get from the Trust Departaent of 
the Chicege Title and Trust Gompany to the so-called Indemnity 
Gontract Department of the came Gompany, where they are 
new held ag security to ineure the carrying out of the teras 
of the pledge which eae made when they were deposited by 
Andrew J. Ryan om duly 7, 19217 : 





The chief evidence on that subject lies in the 
Sestimony of Andrew J. Ryan, whoowas stterney for Dennis 
MoCarthy up to the time of his death, and afterwards, in cere 
tain mntters, also, the attorney for William J. eCarthy. 

He testified that eben the Belaughlin property wee eold 

it wae necessary to obtsin « garanty poliey and, in order te 
do 20, to wnke & deposit with the Chieego Title and Trust Gon 
pany, to seoure thet Company ae to certain watters that 

might arive in connection with the lew suit pending between 
lire. William J, MeGarthy and her husband and others. He 
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woGjme 
gays thet he discussed them with William J. wedarthy and told 
him thet the only way the property oo.1d be conveyed would be 
by & gueranty policy, and that uo(erthy said «11 right that he 
would rather give some seouritics, and asked if the Ghicage 
Title and Trust Company would take the bonds in cuestion; 
thet then he, Ryan, discussed the wetter with fir. Dall 
of the Chicago Title and Trust Gompeny, and that he enid, 
"Well, we will take your gusrenty, Ur. Ryanj* that he Ryan 
saked licGarthy whether be could let him heve those six bonds, 
or whether he could let him retain them © ag he did not ree 
om whether he hed then in hie possession at thet time or not - 
that the bonds were then deposited with the Ghieage Title and 
Trust Company. He further testified "Mr, Will MoGarthy undere 
eteod very cleaxyly thet the bende were withdrawn by me for 
the purpose of covering a1] expenses and charges that might 
be incurred in connection with thet pending euit to indemnify 
me in the event that I wee obliged to pay anything under the 
guaranty." He further tentified that the Ferguson satter wae 
handled by one Jerka, of hic firm, and that Jerka got the 
bonde back, and that they were deposited with the chicago 
Title and Trust Company to secure the guaranty policy which 
had been igsved te Mre. Mebeughlin. Andrew J, Ryan testie 
fied, on crose~examination, that he deposited the bonds 
with the chicege Title and Trust Gompany the dey the guaranty 
bears date, or at the time he executed the bond, sometime be- 
tween May 13, 1921 and the dete of the death of Helen Ferguson, 
and July 17, 1981, that the bonds prior toe that time had been 
im the Trust Departwent of the Chicago Title and Trust Company; 
that Jerks, of hia office, brought the bonds to him and he, the 
witness, then tock then over to the Guaranty Depattment; that 
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someting in dune, 1921, he talked over theaatter vith 
William J. MeGarthy, and that in talking the satter over 
with MeGarthy, the latter told him to devosit the bonds 

in question ae a part of the indemnity. Be further testified 
that he signed the egreement in the absence of "illian J. 
MoGarthy, and told him that he used the ange bonds as he 
ured in the Ferguecn matter, He, aleo, testified thet the 
bonds belonged to Wililan J. HeGerthy, subject to any 

prier lien the Ghicage Title and Trust company wight heve 
thereon, ani thet he, Ryan, and bie firm claised no interest 
therein. 


The testimony of Willies J, MeGearthy on the subject 
of the bonds im somewhat wegue, olthough he does state, thes 
he knew that the Chicago Title snd Trust compar 
guarenty policy, and he presumed that Andrew J, Ryan told hin 
about it, but he sould not recall the conversation, and be 
Gid not pereonmmily know whether Andrew J. Ryan ever actually 
di4 Sign e bond of indemity with the Guicago Title add Trust 
Company; thet he himself had never been in the offices of that 
Company, He further testified thet Andrew J, Ryan reppesente 
@@ hia in the partition suit brought by Agnes Yelaughlin. 





A& representative of the Chicege Title and Trust 
Gompany teetified, and from his testimony it appears thet 
that Company hae no writings showing thet Wiliiew J. Mecarthy 
ever gave Andrew J, Ryan authority to pledge the bends. 


it is qite obvious from the foregoing, that there 
ie so substential evidence of any kind controverting the testie 
wony of Andrew J, Ryan that the bonds in question were phedged 
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te the Ghiesgo Title and Trost dompany, with the knowledge 
and approval of Willies J. MeGerthy, who woe the omer of 
theme 


it i# urged on behelf of Margaret J. Uetarthy 
that there wae no reason why the title te Agnes Meiaughl in 
ghouwld have been guaranteed by WYiliiam J. Metarthy, or 
andrew J. Ryan for him. We do not think it necessary, 
however, here to reoclte and consider the evidence as to 
the relations between Agnes KoLaughlin and Willias J. Megarthy 
aa those relation say pertain to the title of the former, 
whieh title she got through her contract it) Sennis Ke 
Guxthy, the denninge decd, the partition proceedings, and 
a Master's deed, fe consider that subject ae irrelevant. 


ft is the lew generally that statutory garnishuent 
proce dings de not give the creditor any superior right 
agtinet collateral eine in the hands of a pledgee. 
13 RG. TOL; Gajenn & 5.0.8.8, Oo. ve Bengies, 26 f11. 125. 
The proceedings here are in the nature ef on equitable gernishe 
ment, somenhat ekin to those bawed on a ereditor's bill,e 
Biegel Gooner & ve fonueok, 167 111. S2e.0e and as the 
vinta, $he atone Title and Truet dompany, properly and 
rightf lly received the bonds in question, it has, as against 
the petitioner, the right to held thea subject to the terms of 
the pledge. The question to whom they may actually belong 
when, if ever, the pledge eomes to an end, ia not before us. 
Ae At Ae admitted that the bonds upon the ternination ef the 
Berguson trast belonged to William J, MeCurthy, and as the 
evidence quite overwhelmingly shows that they were pledged with 
his knowledge and suthority by Andrew J. Ryan, with the 
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Chicago Title and Trust Gokpany, it follows thet the order 
of the trial judge that the petition of wmrgaret Yoterthy 
be dismissed ag to the Ghicege Title and Trust Oompany auat 
be affirmed. 


Ag to the claim that Louis &. Hart, or hie fire hee 
any property belonging to the defendeunt. fhe only item here 
involved is a promissory note for $20,362.97, on which 
oertain payments and oredite have been made, Apparently, 
since the beginning of the litigation of which these pro- 
eeedings ere & part, in 1917, Montgomery, fart & Sith, chiefe 
ly through My. Lovie 5. Hart, have been soliciters for Wiliiam 
d. Hotwerthy. At the time the original bill of compleint was 
filed by Margaret ¥. MeGarthy, her husband, William J, 
MoGarthy, wae the chief owner of a funeral service business, 
which was conducted under the name of the Mote Noter Livery. | 
ty the eulimer of 1921, about the time the finsl deorse wae 
entered in faver of the complainant ond agelmet the defendant, 
Wiliiam ¢. HeGarthy, on July 1,1921, Nefiam<dcxkecurthy, eold to 
one Richard lL. KoGonnell, who had acted se court reporter in 
the Litigation above referred toy hia, HeGarthy's interest 
im the wusiness of the Mateietor iyvery. The business of 
that Company consisted of renting cers to individusls, or 
funeral directors for funersls. The cars were not owned 
by the Gompany. Originally MeGarthy owned practically 211 
the are and hearges end leamed them te the Gompany, and 
inthe course of time hie asceciate, one Johns, purchased 
from McCarthy several of those cars, the reet, congisting 
of three hearses und five limourines, were owned by MeGarthy, 
and he received from the Wate Motor Livery $75.00 per month ¢ 
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or, He ommed, leo, the leace on the premises in which 

the business wee conducted. fhe sale td Medonnell was 
concluded about July 21, 1921. eConnell seid in cash 

the eum of $16,000, lene a stenographer's charge, which 

he had made against Motarthy for stenographie services in 
the litigation, In addition, HeGennell executed the note 

in question, which was fr $20,362.97, It wan dajed July 
1, 1951, and payable on or before tro years after date. the , 
payee wie Villiam J. Wetmethy. Ip the transaction, the note 
purported to; represent the excess of the assets over the 
linbilities of the Gompany, the exount being arrived at by 
seducting the aceowunts payable fem the total of the accowte 
receivable and gash on bend and in bank. Metnrthy turned 
ever to lot S11 ali his stock in the Gompany, the lease 
and gave a bil) of sale fer the cara which he, Wotsrthy 

then owned. leGpnnell beonme President of the Company, 

and ty. Hart, to whom one shere of atock waa traneferred 

by MeGonnell, beosme Secretary. 














The nete bere endersenent ae follows: *1¢ is 
understood thet « part of the consideration of the withen 
note is the undertaking won thepert ef Yiliiam J, #edarthy, 
the payee, tolgunrentee the paywent in full of the accounts 
receivable of Watz Moter Livery Go. ae of Jyne 30, 1921. 

At the time MeGonnell gave the notelin question, he seo 
quired, ea a part ef the trenenction, open accounts of the 
Hats Motor Livery, egwregeting about $20,602.98. The assets 
of the Mets Motor L, Very were made up largely of open accounts 
ageinet customers to whom moter livery scrvice had been 
furnighed, Te value of the open accounts which were trense 
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ferred by “earthy to Modgnnell depended targely upon the 
Value of the seocounts receivable of the Yate Hotor Livery. 
On July 21, 1881, which wee the date ef the note to KoGarthy, 
those accounts receivable ageregmted $195740.05, and, #0 

aa te ageure BeVonnell, the purchaser, that the Matz Noter 
Livery would receive the full scount of these aceounts reo 
eeivable, #0 that it im trun, could pay ite account rith 
MeGarthy which hed been sesigned to NeConbell, the endorse. 
nent above mentioned guarsnteeing the eesounts was meade 
upon the back of the note. Payments and credite on the note 
were made se follows: tevember 16, 1921, paid $1,000; way 8, 
1922, paid 2,000; August 31, 1922, paid $500; Hoveuber 1, 
1922, sliowance on account of discount on sccounts, 71,716.00; 
February 14, 1922, paid $500; Uarch 1, 1923, vnid $212.91; 
Way 26, 1925, paid 240.70; ond May 3, 1983, paid 820.90. 
Kxactiy whet additiconel dieceunts or allowances upon the 
remeining secounts due to the ¥ets Motor Livery say be 
necessary, the evidence does net show. The evidence ahéws 
that a large part of the accounts of the Bate voter Livery 
have been collected, und that some of those outstanding sre 
probably uncellectibbe. >. Hart teetified, andi there is 
no @untervailing evidence, that at the tise his firm took 
the note, he did net consider it worth $10,000, The evie 


denee of Mr. Hart is, that in Geteber, 1932, he visited 


Williem J. MeGerthy in Pittsburg, end was informed that he 
was without means; thet shortly after thet, HoCarthy wrote 
offering to turn over to him the MeGennell note, in payment 
of the Montgomery, Hart & Smith account , if it wae accept= 
able. Gn Hovenber 4, 1922, thet firm wrote to MeCarthy as 
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follows: "In view of the fact thet we understand that you 
are at the present time unable to pay our bill for dise 
bursements and services, om which there is s balence due 

us of $9,217.59, we will, if agreeable to you, secept the 
note of Richerd &. Medonnell, dated duly 1, 1971, to your 
order, puysble on or before two years after date, for 

the sum of $20,362.97. We understend that there has been 
paid on account of this note $3,500.00; that $1,700.16 
eredit hee already bean clleved on accounte guaranteed by 
you, that there will be further eredits or allowances 
agtinet anid note, which will reduce the sane to somevhere 
in the neighborhood of $10,000.00." fritter on that Letter 
and gigned by Wiliiam J. MeGarthy, are the words, "I aseent 
to and accept the above.” Following that, the note was 
endereed by MeCarthy and delivered to vontgomery, Hart & 
Swith, and the seceunt of MeGarthy closed on the firm's 
books, MeGarthy being credited with $9,217.59. ‘hen KeGarthy 
wae akeed if he was satisfied with the arrangement he made with 
My. Haxts; thativis, to give him the note incpayment of his 
bill, he anewewed, “Yes, sir, I was perfestiy satisfied.* 





Come ekkticienm is made by counsel for the petitioner, 
Margaret EgGarthy, of the smount charged for legal services, 
but we 4o not find ony evicence vhatever tending in eny sy 
to showethat they were worth lese then was charged. Apparently, 
At is urged that the note in question should have been ordered 
turned over to the seoucstrators, and that ali the creditors 
of William J. MeGarthy whe are interested in these proceedings, 
his gsolicitera included, should participate in the result, 


We 4o not think there is any ground for such @ claime The 





ale 






ay gat Dastersben ay ted d68t out Ie med af* anata 
| Seb WOR Lis we og oP dane Seay theme amt 8 ll 
awh qoginied © of seed? Molde ko kon teres kee atoe Ted 
Sit Sqrier coy es eLenperrgs tt yLSim on Rpuainuyt xe 
OT OF (LEI I Uy bateh .iaetoGeN .8 bee ; 
207 ,etebh tatla arosy ort orate 00, 8 stil a 
iad eet opott toe nentesetion 4 ant. ne mt ho ay 


















we beeraeraty | eéuverow 6 : anmokte eed gona: is a i 

aooketo fie t¢ afisong rastint af fae fal teat 

_ Fesidronee Of -cawe ong — stud dete, - vton 23 ; ond 4 : 
basen ae atece od? ore sb ‘h ear stte oa me 2 i 
% t28 oWremegdaon az oe oaks qiena yh hegaebae 

etaeht ody no hos6le yiteafes to gnstone a i 




















att te aneneabat aon aay wit ety Of witify 
_Mebedtatteg Chieoteoy are 1 yney yok" hemes 


at 0 sno toien sara ines st 
eo te gattne? ro mt i 









el3e 


evidence convinoingly shows thet the note in question, 

which was originally the property of William J. WeGarthy, 
woe, for 4 valuable consideration, and with full knowledge 
of the foots, voluntarily given te hie solicitors in settles 
ment of certain reneonable charges for serviess, and there 
ia no evidence whatever but that the whole tranesction was 
hone fide and for sufficient mutusl consiveration. There 

ig nothing in the law which prevents 2 scliciter from making 
a fair contract with his olient. if it were shown that 
Wetarthy's mliciters cenepired with him te take from his 
estate property which ought to have been retained ond 

weed for the peyment of hie obligstions tec his wife, it 
would be different; but there is net a sointille of evidence 
te that effect. Ag all the evidence here shews that the 
transaction wae entirely proper, it fellows that the petie 
tloner is not entitled to hare the note turned over te the 
nequestrators. The ordcr of the trial judge, therefore, that 
the petition of Mergaret HoCarthy be diemiesed ac to Louis 
E. Hart and hie fim, must be affirmed, 


The order will be affirmed. 
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BR. JUUTIGE TAYLOR delivered the opinion of 


Toile is am aetion of the fourth olass, brought 
by the plaintiff’, Devid &. Oteffey, doling Wusinese ae Steffey 
Broa., agninet the defendant Otto Krug, for $266.22, there 
wee 0 trish, without « jury, ond a judgnent for the defend 
ant, This appeal ie therefrom. 


The evidenne showed the following; that in Febroarg, 
192%, the plaintiff, who eondaeted 2 comuission business on 
South Water Street, employed the defeniant os aanager of bis 
ment dopertment, snd prowised to pay the defendant fer hie 
services one third of the profits, all expenses to be paid 
by the plaintiff; thet the defendant, pureuent to that pro- 
mine, went to work sbout feerwmry 1, and worked until June 
16, 1025, when he quit; thet be, the defendent, received 
his ebare of the profits for February, which waz §275.76, 
and for Warch, which was @201.6%; that im April, May and 
dune be drewy in the absence of the plaintiff, varicus suas, 
amounting to @575.90, which wes $166.23 sere then one-third 
of the prefite. 
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fhe only question in the orxne is whether the plain 
tiff is entitled to reeever that beck. The defendant testified 
that the seolers used im the Suainess were not properly teken 
gure of, and were out of order, ani a great deal of neat 
apoiled, and that if he gould have sold thet meat his prow 
fite would bave been 9129.70 more. For the latter sum, 
the defoncont filed a set-off, 


Wath the record as it ig, we eee no reason why the 
plaintiff ig set entitled to recorer, The case la one of 
the fourth class, and the evidence simply and unequivocally 
shows that the defeniant Grew $196.99 in exoeae of what 
he wes entitled te wader his contract. it wee & unilateral 
contract; ond ag he rendered services, and profite were 
made, he wae entitled te one third of them and © hen he 
draw money, ea he did, through the plaintiff's enehier, in 
exoees of one third af the progits, he became a debtor 
t the plaintiff to that extent. 


Aw the record doce net show » word of evidences to 
the contrary, the judgeent ©ill be reversed and judgment 
entered here in favor of the plaintiff and ogainst the de- 
fondant in the wm of 160.22. 
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WR. FJUBTIC: TAYLOR delivered the opinion of 
the court. 


On Jawoary 8, 1924, the plaintiff, wre. &. Hendricks, 
ebtained judgment by confession, in the Municipal Gourt, in 
the sum of $770.00 on five prpmiseory notes. 


- Om Jemanry 94, 1994, en motion and affidavit fer the 
defendants, the judiguent wae opened, and leave given to the 
defendants to make o defense; the fudgnent to stend as sequre- 
ity, 2nd exeoution to be atayed wntil the further order of the 
court. There was a trial before the court,witth a jury, end 
on Hareh 30, 1924, the triel judge iuetructed the jury te re 
turn a verdict te the effect thet there wes due from the dee 
fendante to the elaintiff the om of 776.00. A verdict mes 
rendered accordingly, «nd on order then entered thet the judge 
ment rendered against the defendente by confession stand cone 
firned az the judguent of the court, and thet execution issus 
thereon. This appeal in from that judgsent. 


The statement of claim recites that the pleintiff'ts 
einin ie, fer money G00 on five certain promissory notes exte 
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euted by the defendente for the sue of $125.00 exch, deted 
April 20, 1923, payable to the order of the 16th @t. State 
Bank, ® corporation, twelve, thirteen, fourteen, fifteen and 
gixteen months, respectively after date, *which promissory 
netes were endorsed by the axid 16th St. Bank and negotiated 
and delivered to the plaintifY, whe is the legal owner therce 
of;" that there ie due on said promissory notes the wun of 
$625.00, with interest from April 20, 1923, end an atterney's 
fee of $100.06, 


The affidavit ef execution ef the nete and of 
plaintif?'s cleim, sete wp thet the total emount due, ex- 
olusive of attorney's feea, is $670.00; alee, thet the signe- 
tures of Goldetein and Becker te the notes in question are 
genuine, 


The affidevit of the defendent Goldstein, #hich was 
made for the curpose of opening up the judgment by confession, 
Slleges that the pleintiff is not « bone fide holder for value 
without notice; that the endersement appearing upon eaid notes 
ie not the ¢ndorsenent of the 16th Ot. State Sank; thet S$. ¥, 
Walts, who purports to sign as president of the benk, was not 
president after Jume, 192%, and thet the bank hed discontinued 
doing business since “arch 90, 198%; that the notes sued upon 
are @ s¢ries given by the defendents te Mattes while he was 
president of the bank, for the scrpose of obtaining o lean from 
the bank; that seid loan never wie obtained, and the defend= 
ante never reeecived any money or Yaluable consideration frou 
the bank for ssid notes; that the olaintiff is holding the 
notes ae the agent of Mmlte, and not in her own Fight; that 
the plaintiff did not receive the notes from the bank in due 
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‘ course of negotiation, but thet the notee first came tate the 
possession of the bauk on March 23, 1923, at which time they 
were placed with the bank by Halts as agent of the plaintiff 
ae collateral to atoure a note due to the bank fron the 
plaintiff; that the representetions mzede to the benk at that 
time were thet the defendents hed eigned the notes for the 
accommodation of the plaintiff, That the noteea eued upon 
were returned wnendoreged by the bank te Yelts ae agent for the 
plaintiff, on May 31, and june 18, 1933, and that the endorse- 
mentd appearing on geid notes were plneed thereon subsequent 
to those dates; that the defendents are not indebted to the 
16th 8t. Bank in ony sum whatever on said notes. 


The defendents filed no plea, teking issue with 
the allegations in the statement of claia. 


At the trial, the plaintiff teetified, and offered 
in evidense the five prosisesory notes, and rested. 


For the @efendente, Melte, former president of the 
36th Gereet Gente Bonk, and one felis, former cashier of thet 
bank, testified, Sack of the five notes was for $125.00, and 
dated April 26, 1922, They were payable, reapectively, twelve, 
thirteen, fourteen, fifteen and eixteen wonthe efter date, 
Each recites thet it is payable "te the order of the 16th +. 
State Hanky" and on the beck of each appears the endorsement, 
“46th St. Stete Bank, &. W, Malte, Pres." The notes are ali 
@igned dake Goldstein and A. Becker. 


fhe evidence of the plaintiff is te the following 
effeot; that she is © matried woman, resides «t 3225 Belden 
Avenue, and ialiving with her husband; that she has known 
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Samuel W, Melts, through doing business with him, for about 
ten years; thay on April 25, 1923, at bie office, he told 
her that he had a shorten ge of Goldetein end Becker; that 

it was @ wery good one, oni that he had 4¢ ready fer her; 

he told her the amount of the notes he had already for her 
wae $4225.(0; that she then purchaged them and paid him thet 
agount of money for, altogether, 30 notes; that when she pure 
chased. thom, she left then with him for collection; thet the 
notes in question have not been paid; that the signatures 
thereto are those of the defendants. 


On orose-examinetion, she testified that the first 
tine she got poeseesion of the notes, subsequent to the tine 
that she left them with ¢elte fer collection, was in Becenber 
of 1993, or Janmumry of 1024; that at the time she got them 
back, she got then from Naits, She wee asked whether at the tine 
she first got the notes from Malte the endorsement which nw 
appears on the back of them wea there, and she anewered that she 
eould not remember when if wae put ong that she 4id net know 
when it was first put on the notes. 


The evidenes of Melts, eslled ae a witness on bepalf 
of the defendunts, in to the following effect: that he was 
president of the 16th St. State Sank frou February 19, 1919, 
watil duly 19, 1929; thet he first enw the notes in question 
when he made the lean on April 20, 192; thet he sold them te 
the plaintiff, ond she paid hin for the notes, and he turned 
the notes over to her; that he then gave her a receipt in the 
form of a statement and kept the notes in the bank fer collec 


tiong thet when the notes were paid - meaning some of the 30 - 
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she wae given credit in her acoounty that he sold the notes 
to her about April 20, 1982, on his own bebelf; that he 
“waa the legel owner of the notes and I sold them to kre, 
Hendricks. i paid Mr. Goldatein for these setesy* that 
the lest time he saw the notes wee in the Latter part of 
1983, when he got them from Kelis, foraer cxshier of the 
bank, 


The evidence of the witeecs Kalis, ceahier ef the 
tank from February, 1919, te werch 20, 1993 = edled by the 
defendants = isto the follewing effect: that he firet sar the 
notes in question between Meroh 10 and 20, 198%g that at that 
time there wos no endorsement am thebeck of the sotes; that 
the notes wers in the poescacion of the benk fron Maroh 16 
or 206th to dame 18, 1925, when the notes were given over to 
the plaintiff; thet the notes were not purehaced by the plaine 
tiff from the bank; thet he wae cashier of thebank on @arch 
20, 1922, the date of the notes, 


On sPoeseexamigation, when aaked if he knew ef bis 
own knowledge froa whomshe bought the notes, he answered, 
"Yes, air, she bought then from Welt." He further testified 
that the 16th @¢. Stabe Bank did not receive any money from the 
pleintiff fer thoes notes at any time. 


it appeare, therefore, from the testimeny, not 
only of the plaintiff, but from thet of Melts and xalia, 
enllied by the defeniemnts, that the plaintiff bought the notes 
in question from Meltz. It also appears that when she bought 
the original thirty notes, five of which are here being eued 
upon, she paid Malte therefor, the sun of (4235.00, While 
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there is no evidence introduced on vehelf of the defendente 
that even tends to show that the plaintiff was not entitled 

to the notes in cucetion, and wae not the owner thereof, yet 

4% seems to he contended in some way, perhape es set forth 

in the defendant Scldeteia’s affidevit, thet the netes sued 
WPen are & part of the series given by the defendants to 

Malte while he wan president of the benk, for the perpose of 
obtel ning @ loam therefrom, «nd that the loan newer was obtaine 
ed, and the defen“ants never reecived any money or valuable son- 
eideration from the tenk for the notes, and that the elaintiff 
aid not receive the notes from the bank in due course of nego~ 


th the course of the trial, eounsel for the dee 
fendents, undertock to make considerable of the question as 
to the endorsements woon the backs ef the notes and when they 
were mode; out admitting, ane we wutt, thet the evidence shove 
that there ie nO substantial eontroversy that the plaintiff? 
got the notes from Salts and paid hin for them, and thet be 
was the owner of the notes, ag he testified, when he sold 
then to her, anid thet nothing has been paid on them, it 
follows that the plaintiff ande out » esuse of action, «nd 
that the defendonts fuiled in any way te overeome it. 


it suet be borne in mind that the endorser, the 
benk, wee sot making a defenae, snd ie not even a party. 
Gounsel urge thet although it ie cdmitted thet by the Negoti- 
ecole Inetrosents Act the holder of a note ig deamed prime 
facie te be » bolder in due course, nevertheless, thet may 
be rebutted, ond evidence tending to show that the endersee 
went wag unauthorised, wae admissible, Ye dovnet find, hos 
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ever, thet the reeord shows anyrhere that any proffer 

of evidense wae mde on the part of the defendants on that 
aubjeot. Under the cireumstanees, in our opinion, the 
contention for the defendants in regard to the endersenent, 
is without merit, 


Inasauch as the evidence seows that Melts, ac be 
testified, oxid Goldstein for the notes, and aa the evidence 
shows thet he wae the legal owner of themy thet he sold 
thea to the plaintiff; thet she paid hia for them, the matter 
of the endorsenent in the neme of thepayee = the suit being 
ty & subsequent holder against the sakers ~ becomes ismetericzl. 
It was helé@ in Union Breving Go. v. Interstate Bank, 240 11. 
454, that it is the actunl transfer for value which sube 
etantiaily paesees the procerty im the note, end that the ene | 
dorsenent is mercly 0 formality. Selover on Hegotisle Inetre- 
mente, Bud Ed. 163. 


Finding no error in the recerd, the judgment Fill 
we afZixmed, 
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Defencdante in Error, 


Opinion filed Jue 17, 1935. 
WA. GOOTIG THONBON delivered the opinion of 
the qourt. 


The pleintit!, Winnie Kiuge, brought thie action 
at Jaw aeninet the defenimt, Teens, alleging in hey ananded 
deolaretion that he was the keeper of = drem=shep in the (ity. 
of Chicsgo, in Janvary 1992, ond had been for « long tine 
prior therete, and thet he bad sold sud given whiskey, beer, 
wine and other intoxiesting ligucrs at and prior te thet time, 
to her Inwebend, Gerl Kiuge, who hed been & akilied shimter and 
intefior decorater, with an income of $5,000 per year. he 
further alleged that as a result of the intezicating Liquors 
supplied to her masband by the defendant, ber husband * became 
and was intoxicated, ond being so intoxiorted, and on ageount 
ef end in consequence of such intoxiontion," be became sick 
and his Lunge beonme affeeted and he beoome afflicted with con= 
suaption, by Teason whereof he beonwe disabled and ineapacitated 
and unable to attend t¢ ‘ie oceeupetion and employment,” and in 
consequence of wuch hebituel intexriestion became greatly iapover- 
ished, reduced, degraded, and wholly ruined, as well in ein 
and bedy’se im fia est=te,* and thet he wee obliged to sewure 
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trentaant ot varivus heepitele and pay out large une of 
money “in and about endeavoring te be cured from anid 
disease, contracted ae aforeesid.” The plaintiff further 
slieged in her amended geelnretion that by reason of her 
husband's said intexiention and illness, he neglected and 
eeneed to attend to his business or in any manner earn or 
provide = Livelihood for himself or the plaintiff, by aeons 
of which the plaintiff becane and was injured in her means 
of supcort, wherefore, she alleged she had sustained dea 
ages to the naount of $10,000, “and by force of the statute 
in gueh ense, made and provided, an setion has scorued to her 
te dewend and have of the defendont, that sum of soney, and 
therefore she brings her euit.* 








fy another count in her saended declaration she sande 
@imiler eliegutions oni in addition, she alleged that 4uring 
the period complained of she hed instructed and cautioned the 
defendant to refrain from selling on4 giving her husbend ine 
texionting liquore, wut, netwrithetanding this, the defendant 
dis continue to aupply herbueband with intoxicants, 4 third 
oount wos similer to the firet in its allegeticens:. 


To thie amended declaration, the defendent filed a 
geners] end special dewarrer, end for exuse of epecial demurrer 
he eet up "that the plaintiff eeeke to recover in each count 
of the eoid degleretion for habitual iatexiention, when no such 
Tight exieta; and 2leo, thet each count of the said declara- 
tion ia in other reupecta, unoertein, inferaal and insufficient? 


Geetion BO of the Prohibition Act of thie State, 
peased in 1922, (Gehili'e 11. fte, oh. 43, Par. 20) contains 
the substance of the provisions ef seotion 9 ef the draashoy 
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Aot of 1674, (Gehili’s I11. Ste. ch. 43, por. 74 (10).) 

it provides thet ‘Any person who shell be injured in person, 
property, meene of support, or otherwise, by any intoxiented 
person, or by reveen of the intoxiestion of sny person, whether 
resulting in death or not, shell have « right of sction against 
any person who shall, ‘gy unlawfully selling to or onlarflly 
asaisting in procuring liquer for such intoziested petsen, have 
ceused or contributed to auch intoxication, sad in such action 
gach person shell heve & right to recover actusl and exemplary 
Gamagene® it would sceu te be quite clear that this section 
of the statute gives a right of actions against one whe by une 
lawfully selling to or aasisting in preeuring liquer for on 
intoxiceted person from another, cavete the intexicstion of 
that other, and by reason of euch inteoxiextion the plaintiff 
eisime to be injured *in corvon, property, seens of support 

or otherwice,* snd thet this is the case, whether the intoxica- 
tion comes to be hrbitual or net. 


in our epinion, the couse of speeial demurrer raised 
by the defeoncant did not exiat, end re are further of the opinion 
that in other respecte the amended decleration of the plaintiff 
stated » good exuee of action. 


For the veacons stated, the judgeent of the Superior 
Gourt is reversed and the sause is renanded to that court with 
diveotione to overrule the defendant's demurrer and for further 


procecdings. 


SUOGMENT REVERSED AD CAUSE ARMANDER 
WITH DIRTOTLONS 
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Opinion filed June 17, 1935. 


JOR AW BORG 
On appeal of 


us, JUCTICR THOMMON delivered the opinion ef 
the court. 


By thio appeml the defeniont, aniela fewieruchs, 
geeks to reverse « degree for apeoitie perforannce ef @ 
eontract umier which she and the other defendant, her 
huebend, had agreed to ell © certain plese of property 
they owned, to the complainant, Karolina Pulmar. fhe 
contract in question reolted in substance that Frank Pulner 
and Karolina Pulner, hia oife, agreed te surchese the pro- 
perty in question at the price of $19,475.00, ond thet “eaid 
towleruches agree $o s@1). nid plewiecs at eid price and 
to convey anid reel cotete by warranty deed.” Teie contract 
was never exequted ty frenk Palmar, the complainant's bua« 
band, but it eme exeauted by the cowpleinant and by beth 
defendants, The defenient, Aniela Zewlerucha, refused te 
join vith her humband in executing the deed to the property 
to the complainant, whereunom the letter filed this bill 
for epecifie performance of the contract te sell. 


it ia first contended by the defendant in support 
of her appeal that the contract is unenforceable, inagmucd 
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ae it lncks mutuality, by reason of the fact that although 
the contract recites that Frank Pulnar on) Karolina Puller 
agree to purchase if wee executed only by Kerclina Pulnear. 
in our opinion, thie point ie not tenable. Although the 
pody of the contract included Pronk Pulmee as one of the 
purchasing parties, it we not-necescary that he execute 
the contrect in order to coaplete the obligetion of the 
defendonts toe convey the preverty in accordance with the 
terme of the oontreet, it baving been duly seeauted by 
Kearclina Pulner,the other purchaeer nese? in the contract, 
amd it heving been duly delivered ritheut omy somditions, se 
far ae the record dieclores, iling vy. Hybl, 167 111. App. 
166. 





It ia further contended in suppert ef the appeal 
that the Goameelior erre4 in entering the deeree appealed 
from because the evidenes shora thet the defeniant Aniela 
Zawieruchs eigned the contract under durese ond in fear of 
bodily injury threatened by her huebend, if she refused te 
sign, «11 ef which ia alleged te have been known by the com 
Pleainent at the ties the contract wie executed. 


The evidenoe on thie eueetion is in sherp conflict. 
fhe contract wae executed in the presence of 211 ef the par- 
ties named in 1( end elee three or four real estate men 
alleged to have been representing the reapective parties te 
the contract. Gne of these reel estrte sen, Unkowski, meine 
tained bie real estete office in one or tee front rooms at 
hie home, end the contr2.0% eae executed here. ne of these 
twe rooms apparently opened through « doorwry inte the kit- 
hem of the Makowski family, and at the tise the contract 
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wae drawn up en) executed, tre, Makowski wag im the kitchen, 
busy in the performance of certain of her household duties. 
Gye woe called as ® witness by the defendant and testified 

ae te the verious perties tho were present in the effice in 
the front part of her home on the cecasion in question. She 
alse testified that the defendant Aniela Zawieruche * got very 
exeited® during the conversation which took place while the 
gantract wae being prepared and that on three different ecense 
ions she game inte the kitchen end spoke to the witness, aske | 
ing her "whet they «ould de if she didn't sign the contract,” 
and on another cecsaion asking her whether her hushead sould 
ao anything to her if she didn't sign the sentraat; snd on 

the third octasion acking, ‘Gould I run avey sudeould they 

de anything te me if I 4id, either sy husband or these people? 
this witness further testificd that she beard the defendant 
dobn Zawierucha o211 bie -ife and she alee beard @. Ereus, 
whe wae drafting the contract, gall her and slee the real 
estate agents,- "They asked her to come and sign the con~ 
¢ract; that is «11 1 can sey." Gg, crose-exasinaticon this vite 
nese wae asked whether ghe heard anybody threaten sniela cawe 
ierucha vith physical viblence, and she answered, *vell, her 
Wusband wae asking her to sign this contract and also the 
agent Mr. Wilke. i did not hear her husbend thresten to 
aheot her in my heuse that night; i covld not say thet anyone 
threatened her with any phyesies] vielenee that eveninge* 


It appears fron the evidence that the defenients 
were making payments on ® second morteng? on their property 
ond thet Makowski hed represented thes in some capscity with 
tegerd to that second mortgage, end thet frecuently they went 
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te hie officer for the purpose of making the peymentes on it 

ond he alee took care of their tax payments, The defend- 

ant Aniela Zewlerucha tectified that on the day this contr, ct 
eno mmiered into ake had oocagion to go to Makowski's office 

te get certain receipte in commection with the payments thet 
had been made on the second mortgage and else to wake some ine 
qairies aa to whether the taxes had been paid; that no ome 

who wae present in the office that day wae representing her; 
that while ohe wee there, Zrous qome im ond efterverd the 
qomploinent, Are. Pulmer end te renl eytute agents, «nd aise 
thet her husband came in short)y before Ure. Pulmar and the 
agente ervived, The agents referred to wore Wilke aud Oviek, 
She wae asked Whether or not she bed ever had s conversation 
with thes prior te the day the contract wes entered inte end 
whe anewered, *I wee running weoy from them.” he wee then 
aeked whether oy not ohe hed any comrerention ahowt the asie of 
the property, with enybedy on the day the contract wee entered 
into end she anewered, “They teld me if i bawe thet for sale, and 
X onid ‘mo.’ 1 never hed it and they sould not get it for sale,” 
She teatified that she had querreled *ith her husband obout 
e@liing the property; thet be wanted to sell it snd she did net; 
¢hsé he had recently come from the howpital snd wanted to sel) 
the preperty and go back to the old country, wut that she did 
not want te 201) it; thet the contract in question wae never 
gead of explained te her cither im Poligh or in English ond that 
ahe never knew the contents of 1+ before she pleced her signat- 
wre te 1%; she hed ne conversution ¢ither with the comiainant 
or we. Keeus, whe drew up the contract or any of the real 
estate agente, with reference to s@liing the property; ond that 
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when she put ber sace to the contract she di4 not know 

what he wae signing. A¢ thie point im her exaninetion 

the Waster who ene heering the tertimony seked her why 

she signed the contrect ani she anerered, “1 signed it bee 
onuse ay buchbend threatened me; he oid be ie going to kill 
me end 1 tried to rum sway, but he wade we to #igne 1 didn't 
want to sign it.® Ghe moa then asked by ber counsel whether 
“thie conrerestion” wae in the presenee of oll the other 
parties and she answered, "Tee, loud in the premence of #11." 
Om orose-ezecination she testified that she hed never Lieted 
thie property with anybedy for sale smi that Gakewski did net 
repreqent her ond her husbond im thie trensaction, ond she 
d44 not know who he represented. 


Two other witnesses were aalied by the def ondant 
and testified. One, Mery Tetearesyk, teetified that she had 
heard = conversation betvecn Mre, Pulmer cnd Yree Jawleruchs, 
after the contract bed been executed, im which Urs. fawleruche. 
esid whe did not vant to give up thet property; thet she never 
wented toy and Ura. Pulmer seid, “1 will give wo that wil ingly 
but Mr. Kraus would not Let me do it,” thet urea. Zewierucha 
etnted that she di¢ not want to eeli the property, but that she 
was foresd te do se by her bueband whe wanted te ge to the old 
country, “onde got crazy ond signed ite” The other witness, 
Katy Alfonse, testified ehe went to the home of the complainant 
with Mrs. Zawlerucha, efter thie soit wae started, and heard 
her agk the complainant, "why do you sue me, 1 aq not selling 
that hovaes" ond tre. Pulmar replied, *I would back out but 
leewe enerything 4m Nr. Krous’ hands. 
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in the firet instance, the defendants defeul ted 
in thie onse, ond t»e waatter was referred te a meter for 
the purpose of having the couplaiment prowe ur her eeee ond 
at that tine she testified to the execution of the contract 
ond to the payment of certain earnest uoney to akowski, 
whe, she guid, wae eeting aa attorney for the purchaerra. 
She aleo testified thet she wag ready to eomclete the pure 
ehace and had tendered the balence of the curchese price, 
in the presence of both the defendente tut that the defendant, 
anieia Qorleruchs e4id she didn’t want to leck at the aoney. 
Kyaue testified te the effect thet he drer up the contract 
and saw the defendoste eign it; that he bad sever known then 
before; end thet shout o month later be sor the defendant, 
Suiela taniernucha «ni eaid they wented to close the deal 
ama ghe refured to telk te him; thet later be sent someone 
ever to see whet the matter wae, ond thie person we teld 
by the defentante thet they would net coaplete the contract. 


After the meter bed mxie & resort, the order of 
defoult which hed been made wae vaonted as te the defendant, 
Sniele tewlerucha, on¢é she proceeded to subsit testimony in 
defense of the wuit, o« above entliined. The compleinent 
then submitted further proof. Kekonski testified thst he 
had represented the defendants in conneetion with their original 
purchase of the property; that he beard the two defend=ate con- 
verse with one snother about the seliing of the property et 
the time the contract wan prepered ond they exeeuted it; that 
he saw the defeniont sign the contrect and thet her husbend. 
wae present #t the tine, He was asked whether any threats 
were wade by anybody against Aniele Zawierucha, or whether 
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amybody threatened to shoot her or use any bodily violence 
ageinet her, ond he aneweredm *Wo, I didn't beer them.” He 
further teetified that wre. tawlerucha enme to bie house that 
day alone, oni either at thet time or later he gove her some 
tax and interest receipts, and he teetified further thet she 
went out *and afterwards she come back «ith her busband and 
the other people.” He wae agked whom he representediin connee= 
tion with the exeoution of the contract in question, «nd he 
maid he didn't know,~ “I wae sitting at the table,e i was 
just representing then at that time beoause they came and I 
wae Golnmg business; 1 thought that I would represent thea," 
Be teetified further thet freus drer up the contract in the 
presence of a1] of them smd when it came to inserting the 
hage price he asked beth ire, tewlerucha ond the ethers 
whether 219,476 was the correct price, but that he did not 
remember Just that their recly wea. He sleo testified thet 
the other partiqulars set forth in the contract had beon 
suggested by him, sami thet ae he asked the parties to the 
eontraet about them, they said, *A1) right.” He teatified 
that he Gid not read the contract to the others but thet 
Eyaug: did read it in Polieh. pn croet-exemination this 
witness wae asked whether Mra. Enwieruchs enid ony thing 
to him about gelling her resi eet. te snd he anevered that 
ehe did not, ~ "She told me that there wes some agent that 
wae trying to nel] her property wut she would not do it.® 
He testified that he aew “those women, apparently referring 
to both tre. gewleruchs and Bre. Pulmar, go into the kitchen 
ond talk with his wife severe) tiwes while the contract was 
being drawn up, but that he did not know what they were 
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Wilke teetified that be firet sew wre. Sawierucha 
and her bugband, the two defendants, ot their house; that 
ohe hed Listed the property for sale in his office, ond he 
then went over to the hover ond ane them and asked them if 
they wanted to o@11, ae the listing bed apparently been with 
bie clerk ond that she eci@ when he called te see her, "Yas, 
t need money; my bugbend ia im the hoepitel.”" te further 
teatified thet she told him again on a leter ceoacion that che 
womted to e@ll, and thet #111 leter, he vielited the property 
with the compluinant end ber busbend, ond shexe? them the bulld= 
ing, and thet he asked when the defenionte wanted to execute the 
contract ani thet tre. Sawlerucha gid she would do eo the 
feliowing day; thet she didm't want to go enywhere exeept to 
it. Hakewaki becouse he represented her every time she bought 
2 new bulldivg. He further testified thet oll the parties 
im interest wet ot Makowski's offier ond the contract was pre~ 
pored oni exeouted, emi that at that time he did wot hear 
Mra. Sawlervohs or her husband sexy enything, end thet the 
former enid nothing about being forced to sign the contrnet. 
This witness further testified that he found tre, Zawleruchs 
at the officer of ikewwki when he cet there, weon the eecasicn 
in qu@etion, and thet her husband did not come until about 
a held howe jater. ‘hie witnere testified tint he would be 
entitled to © eommiesion on the gnle 4f it went through; that) 
he vieited the property of the defemiente on tvo different 
Gasenhons befeun be tuok the Palmers thevg/at it; that kee. 
gewleruchs seid she wanted to sell it; thet om the last ocoag~ 
iom he visited the property he remmined an hour or two ond : 
they disquesed *hor much the building brings, taxee and every- 
thing." 
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The other real eetete wen, Grick, « rartner wi th 
Wilke, teetified te «bout the seme facts op Wilke @id, 
Hie further testified that at the time the contract was 
dyawn wp, Uakowski represented the defendants and thet 
he explained the contents of the contract te thea, reeding 
4% to them in Polish. He aaid he sew the two defendants 
tulking but did net know what they were talking about. 


seether witness for the complainant, Apelinia 
meomueky, tevtified thet om the day before thie contract 
wae signed she went with Ere, Pulmar te the defendante’ eae 
aad saw the house ond th@t on thet ecomeion Kra. Zewlerucha 
seid she would not axke « contract thet night but would 
the next dey, ond this witness aleo testified thet on the 
following day she went with the compleinent to ukowski's 
offies. Ghe teatified thet tr. Kraus prepared the contract 
bat thot che did not hear him eek anybody any questions 
and that after the eautract had been written up, Ereus 
vead 1¢ te Ure. Sewierucha in the Polish language and theree 
after ehe signed it *ithowt exying anything; that Br. caw 
deruoha asked @r. wakowski if everything wes 211 right anc 
the latter eenured hia that it wee. fhe testified thet she 
di¢ mot hear any conversetion betreen the defendants cond 
that tre, Zowlerucha wes in the room 211 the time the cone 
treet wns being prepared ond ber husband wee «leo; thet she 
did mot see the defondent go back into the imkeweki kitchen, 


Erwus teatified again sayieag that he wae called te 
Wakoweki'a offiec, on the day this contraet was prepared and 
signed, by Gskoweki; that when he reached the office he 
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talked with both Yre. Pulner end the defendont and the 
latter enid she wae the s@ller of the property and that 
fakownklA represented her. Be teetified that he 444 net 
gee the defendunt go iate the kitchen, 2n4 thet e#he did 
mot discuss the verions terwe of this contrmet «ith hia, 
but he 414 with Unkowski, end he testified that he also 
diseussed them with Makowski, He testified that ure. 
Zawierugha told him she wae selling the property for 
$19,476; thet ahe wee present al) the time he wes pree 
paring the contract cn’ thet when she signed she ecid 
nothing. lie tentified he heard no loud talking er sny 
thrente; thet after the contract wae prepared he » howed 
it to Makowski «nd he looked 1% over end wade one or tro 
@uggeetione woich were ineorperated, and that the witness 
then read the contract in Polleh te «11 of the perties, 
amd the contrect wae executed. He testified that in doing 
whet he did, he wae representing the Polner'e. 


The defendont, Aniele Zewlerucha was acnin ol led 
$e the stond and ‘denied thet she bac ever lieted the proe 
perty with ony agente and that abe hed gone to the oifinve of 
Griek & Wilke, as they teetified. “he sieo denied telling 
anybody that her property wes for esie. On this seint she 
testified; “Firet there came Swick ead then about tre weeks 
afterwards with Mrs, Pulmar ond i teld hin right that eveniag 
that I have no house for exlej I aw not willing to sell and 
I will not.* Ge also denied telling Krous, en the dey the 
contract was signed, that she wente’ te close the deal fer 
the sale of her property. 
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ALter hearing this gontradiotery testimony, the 
Manter submitted hie repert, finding thet the defandant 
Aniela Zawierucha had exeoquted the contract of her own 
free will, with knerledge of ite terme and conditions 
and that she wee subjected te no durese and thet no 
threste had been ende to prooure her signature to the 
sontract, either by her husbend or anybedy elee. Objeo- 
tions were filed to thie repert and after they were ovrer- 
ruled they were allowed to stand ee exerptieans and these 
were overruled by the Ghenecellor and the deeree appealed 
from was then entered. In oor opinion, 1¢ would be aeite 
imposeible, on thie record, fer this epurt te say that 
the findings ade by the dester and the deeree entered 
by the Chancellor, were so urnifeatly ageinst the veight 
ef the evidence ae to persit ue te disturb the decree, 





The lineter, whe saw these witnesses, apparently 
believed those testifying for the onapleinant esther then 
these appexring for the defenient. It is true that the 
three witnesses o=lied wy the defendant probably hed ne 
interest in the outgome of the cume, while adaittedly tro 
or three of those cxlled by theeemelsinamt did have seue 
interest, in thet they would be entitied te come coumis- 
sion Af the aale went through. 


There are some features of the defentont's case 
which tend to weeken her rosition. Aa rs. Makowski was 
working in the kitchen, under all the evidence she was 
not more than @ or 8 feet nway from the room im which all 
theee perties were at the time thie contract was being 
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prepered and signed. The defendent meintains thet she 

get into © controversy with her husbend at the Makowski 
home shout signing thie contreet ond the thresta of which 
eh@ complains «nd which she contenda had the effeet of coere- 
ing her inte signing the contract, rere made in a loud voice 
in the presenee of everybody, and yet her own witness, 

avs, Makowski, falle to corroberate her in thet reapect 
and says thet although she heard her husband and sous of | 
the others onl] her into the room to sign the contract, 

she did not hear easy threste, ‘There is = rather glaring 
incongistency in the positions teken by the defendent in 
suspert of her anpen] from the deoree for epecific perfare 
mines. i, one breath she teetifies thet the only reagon 
she signed thie contract wee thet she end ber busbend 
querreled about it,~- he wenting te m¢11 the proverty 2nd 
she opposing it,- ani he eubjectet her te such threste a2 
to eoeres her inte signing it «qinet her willy and in the 
next breath she tekes the position thet she didn't know 
what wee in the contrect snd 14 »a9 never explained ta ber, 
and "then I signed my name to that contract I did not know 
what I wae signing.* The letter contention is euite incon= 
sietent with the former. 


Yor the reecone steted, the deoree of the Superior 
Gourt ie affirmed, 
DEGREE APY INGE Be 


O'CONNOR, Fad. AWD TAYLOR, J. SORGUA, 
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By this appeal the defendant seeks to reverse 

@ judguent for 994.86, recovered avainst him by the plain 
tiff in the Municipal Court of Ghigo. The zotion brought 
by the plaintiff wes for the recovery of demagea alleged te 
have been cnuged te the plaintiff's automobile, in a collise 
ion with one driven by the defendant. It wea the sleintiff's 
theory that the eollision wae ceused by the negligent drive 
img of the defencomt. amd it waa the theory of the defeninnt 
that he wae not guilty of such negligence but<that the cole 
lision was caused by the negligent driving of the plaintiff. 


The collision cecurred on an @ast snd weet concrete 
highway im Gook Gounty. This highway #c2 about 18 feet in 
width. There was some Girt or gravel, level with the bigheay, 
extending slong each aide of the conerete, the width of which 
is dieputed. The accident occurred on 2 clear day about 
9 o'clock in the morning when the rond wac dry. fhe plsine 
tiff was driving bis thevrolet touring car east and the traf- 
fie in that direction was very light. ‘he defendsnt was drive 
ing weet in | Six Oylinder Buick. It was Sunday morning ond 
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the treffile going weet, coming owt ef the “City, wes very 
heavy. There woe 4 line of eutonobiles going in that 
direction on the north side of thie highway. Apparently, 
there was a slow moving car in the line headed west and 
the oar behind thia slow moving ony pulled out onto the 
aouth eide of the rod ani paseed it. The defentent then 
drove his car out of the weet bownd line, rith the inten- 
tion of paacing around the oar which geome to have been 
ging slower than the rest. He did met get srownd this 
eax, however, before the collision in queation securred,« 
the tro ears colliding at their left front corners. 


The plaintiff testified that as he we driving 
ent, past “thie etring of meohinee" going weet, he eaw 
‘wo care pull out om the south cide of the highway, one of 
which got in ahead of another car end returned to the weet 
pound line, “and the other ene could not get in ond came 
Tight on to me.* He testified thet he was going about 
36 miles an hour when these machines pulled out end at thet 
time they were over a Bleck from him, Ahere were sbout half 
@ dowen care between then in the weet bound line. hen the 
defendont's oar pulled out of the line, the plaintiff tese 
tified, there were no cars in the southpart of the road, bee 
tween hig ond the defendant's ear. Apparently, the plaintiff 
@uppoaed the defendant would net come fully ower inte the 
eouth side of the rood when the latter sow hia coxing only ® 
sher¢ distance away, or that he would return into his place 
in the line; but when he did not do oo, the claintiff saya, 
*t stepped on wy brake ac hard as I cowld." at that tise 
the eure were sbout 150 feet apart; ond shen they seme together , 



















year ee wih etd Te Aum packeoe eee pokey 3 
dutlt AL yaley ea liveaqoua te exif 0 v4 ermat | 
yettamessns cupmmpes okt Yo wide teem 960 a0 etowt 
Sat Poee Seheer oeti sit af tro salve nor9 ed ro ne ne 


URS 





mong foetnstss ost oti Heamey Mes boot oe te a Pe aataren 

asda on dtr sweat paved baoy att to eee tae he a rete: 

; weed eved og uses Be Se tei te aeons pbs te ots 
Bidt devose Toy cat Beh OR tate et email es: 
sebareioes ceetariry at ac netttoy edt seeted 

wwrtes teert Phat xped¥ Fa. 


+8. ore “vege beau tone ade mh aks 
seee vitals ote ae sah ty tus im 





ole 


plaintiff's qar wae just woving and he could not etate 

at whet rate of apeed the defendant's car wae woving. 

the plaintiff further testified bis car moved about 30 

feet after he put on the brake. At the time of the cole 
lision, the right aide of the plaintiff's esx wes about. 

& foot inside of the edge of the concrete pavesent. The 
plaintiff testified that *I wae ae far toe the edge as i 
eouid get on the pavewent,” He testified there was a 

dited there,- "say, three or four feet" outside the higheay. 


4&4 witness who wee playing golf at © soint opvosite 
the place of the oollision, just south of thie read, testie 
fied thet he did not see the cara before they collided but 
that he welked over to the place of the collision as soon as 
4% ecourred, and he found beth ere on the south side of the 
rood. Another witness whe wes driving hia car eset sleng this. 
highway, abent one thougend feet behind the plaintiff, teetie 
fied that the traffic going east was very light, while that 
going weet was very heavy st the tise of this occurrence, 


The defenient watified that the gravel or dirt exe 
tengion of the highway, outeide the eonerete pavement, extende 
ed south of the pavevent *anybe three feet." His brother-in- 
law, who was riding with him at the time of the collision, testi- 
fied that thie dirt space was *four or five feet, maybe six,* 
and the wife of the Intter testified thet there wes "five or 
eix fect of earth between the pavement and the diteh.® The 
defendent tectified that he mulled out te pass a car which was 
going slowly and after he pulled out, he rent three or four 
feet before the eocident. He testified further that when he 
pulled out he saw the plaintiff coming about s block away ead 
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he thought the plaintiff wae driving about 30 ailes en hour; 
that when he caw him coming he wanted to turn in te his right 
but could not do so "“beenuse the other certéiee ahead of we 
would not let me." He testified he then mde a dead stop 

and at thet tine the plaintiff wee 100 feet away, and the 
defendant reusined standing still wntil the plaintiff ran 
ante him. Gn oross-exanination, the defendant testified 

that hie ear wae 2 left hond drive, and ae he pulled out of 
the ling he gould see the eleintiff coming a block away, and 
when he saz hima, he, (the defendent) had not completely pulled 
out of the line, but *1 could not then get baok in Line bee 
oause the gar which wae bebind we cloeed in the gep.* He 
testified that he eame to = full atop before he had completely 
moved out of Line, with the frent of his our about a foot 
over the middle line of the road. He testified there was 
plenty of room on hic right for the weet bound esre to pace 
him, The defendant's brotherein-law teatified that when 

the Gofendant's onr came to « atop the plaintiff's ear wes 

76 or 100 feet away and when they owe together the tee cars 
over-lapped 12 or 18 inches, with the slaintiff's about « 
foot inside the south edge of the sonerete. This witness 
gave testimony contradicting that of the defendant in one 
respect, when he said that the defendant probably went 100 
feet or & little sore than that, after he pulled out of the 
weet bound Ling. Ke said the defendant's oar wae about in the 
eonter of the road at the time ef the collision. The wife of 
the lnat witness referred to, testified that the plaintiff's 
cor wae about 75 feet away when the defendant's car wae brought 


to ® stop. 
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Sven if re ageume, on this evidence, that the 
defendant brought hie eer te » #top before the collision 
took place, we could not say that the finding of the trial 
eourt, to the effect that the defendant wee guilty of 
negligence, and that it could not be said thet the plaintiff 
failed to exercise due onre, wae ecninet the wenifest weight 
ef the evidence. The wndiaputed tesetinony shows that at the 
tise the defendsnt etarted cut of the west bound line of 
care, in an effort to get ahead, he hed a dlear view of the 
plaintiff's oor coming east, spproximetely « block away, 
amd he had thie View the ainute ke started to leave the 
line of care in which he wis driving, ae bis oar wae a left 
hend drive. The undisputed evidence further shows that 
at the time he attempted te go sreund this car in front of 
him, there were balf a dogen @are in the Line going weet, 
between him and the plaintiff. If he had been in the exere 
olwee of the proper degree of care, ae coon ace he had moved ta the 
eouth two or three feet saw the glaintiff coming, ond the ether 
eee in the line ahead between them, he vould have made no 
further attempt to leeve the west bound line, wet would have 
stayed in that line, where he belonged. The plaintiff wee just~- 
ified in aeeuming thet that wee wet would take place, 


The question of vhether there ese contributory 
negligence on the part of the pleintiff was a question for tie 
trial court in the absence of a juxy. In our opinion the court's 
finding on that iasue any not be said to be against the manifest 
weight of te evidence. In arguing the contrary the defendant 
pointe out that the evidences shows that when the oxrs came toe 
gether they overelLapped a foot or a foot and a half, and the 
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plaintiff's right wheel wee a foot inside the conorete 
pavement, ond there wae some dirt roadway outside of that 
pavement and inside the line of the ditch which extended 
along the south side of the read. The epsce betrecn the 
concrete highway end the ditch is « disputed point in the 
testimony. However, the defendont himself seems to agree 
with the plisintiff te the effect thet it wae about 3 feet. 
The question of whether or not a party hae exercised « 
proper degree of care under 21) the cireumetances, may 

mot be deteruined advereely to such party by demonetrating, 
after the oeaurrence has paseed, that in epite of the negli- 
gence of somsons elee be aight have avoided the collision, 
which took place, af he bed dome differentiy. If these 
tro cers overlapped a foot and « half when they collided, 
and there wee a foot outeide the plaintiff's car, on the 
conerete highway, and three fect between that roadway ond 
the ditch, it is evident thet thie eellision woe'd have 
been avoided if the plaintiff had driven his gor two feet 
aff the conerete onto the dirt sart of the road, but the 
facet thet he did not do so dees not mean thet he did not 
do whet an ordinerily prudent person would have done, when 
faced with the sone situation thet he faced when the dee 
fendant drove his oar out of the west bound line and came 
over into the south part of the road. Of course before 

the eara came to 2 standstill the plaintiff could set Eno 
how far off the road it me going to be necessary for his 
to go in order to clear the defendeat's car. It ia quite 
Clear that if he went very far off the road, he would be in 
the dite). Ordinary care doce not require hia, in the moment 
er tvo given for « decision, to accurately deteraine just 
whet the situstion ig going to develop. The ditch eas theres 
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and only a few feet of dirt seperated the conerete highway 
from the ditoh. Under all the ciroumetances we are of the 
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Mi, IUTICn THoMBon denaverne the epiaten'et 
the gonrt. = 


LC an ay this writ of | error the lnintitt, Freak aiegele, 
socks te reverse an order of the kunieipal dourt ef April 26, 
1924, yaenting ® judpment whieh had previously been entered 
againet the éefonionte ang in favor of the plaintiff, on Fedre- 
ary 4, 1824, and reinetating the cause. it will be seen that 
the order apposled from vacated a judgment of the court, which 
had been entered moxe than thirty deys prior thereto. The order 
wae ontered on & petition filed by the defendants, pureunt to 
the provisions of Section 21 of the Yunicipsl Court Act. By 
their petition the defendants set up thet they have a good 
G@efense upon the werite to the whole ef the plaintiff's cleimp 
that they employed counse! to represent them in the enee and 
Pied aw affidavit of werite; that when the cause wae put ot 
issue, it wae set for hearing on january 50, 1934, and thet 

no Mukther order wan ever entered setting it for hearing, but 
that the couse woe proeured by the plaintiff to be onl led end 
tried ex parte in the sbeence of the defontents and without 
gheir knowledge anf without the knowledge of their attomey. 
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FRANK ZIKOELE, Administrate , 
of the ketate of Gumanna Sieg 
Oeesased, 

Plaintiff in Error, | 

J ERHOA TO 

Ve MUNICIPAL COURT 

JouM THOSE and LILLIAN THOSS, | - ope 1 
Refendente in Exror. | SSS I.A. 619 


Opinion filed Jynel7, 1925. 


OW delivered the opinion ef 





@y thie writ of error the pinintiff, Frenk Ziegele, 
geeks to reverse on order of the tunicipal court ef April 26, 
1924, vacating 2 judgnent which had previously been entered 
againet the defenionte and in favor of the plaintiff, on Febru 
ary 4, 1924, and reinstating the cause. I¢ will be aeen thet 
the ord:r appesled from vacated 2 judgnent of the court, which 
had been entered more than thirty deys prior thereto. The order 
wae entered on « petition filed by the defendants, pureusnt to 
the provisions of Section 21 of the Yunicipsl Gourt Aot. By 
thelr petition the defendants set up thet they heave « good 
defense upon the merite to the whole ef the plaintiff's cleimp 
that they employed counse] to represent them in the cage and 
filed an effidevit of serite; thet when the cause wae put ot 
igcue, it wae set for hearing on January 50, 1924, and thet 
no further order was ever entered setting it fer hearing, but 
that the ooune wee procured by the plaintif’ te de ealled and 
tried ex parte in the sbeence of the defenients end without 
shear knowledge and without the knowledge of their attorney. 
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The petition further set up thet the halfesheat contaiming 
the recerd of this cme shown thet the cauee was set for.’ 
hearing on January 30, and that ne order was entered in the 
oxuse on that dete, setting the cause for hearing on February 
4, nor for eny other day, and that defeniante hed no means 
of ageertaining by what menne a hearing of the couse was 
procured; that their oouncel examined the bulletin each day 
through an employee regularly eaployed by thes toe weteh the 
gourse ef caees upon the Warione calendars, *tut by secie 
dent, or mistake, the fact thet eo14 osus¢e gas noted in the 
lear bulletin on the trial e411, escaped the observation and 
knowledge of thé eaid attorneys an? their waid exployee, al- 
though diligently endeevoring te keep informed ae to the ¢on= 
@ition of the calendsar.* 


There appenr as exhibits end incorporated in the 
bill of exoeptions, copies of the Baily Municipal Gourt Record 
published by the Law Bulletin Publishing Gompany of Chiengs, of 
Jonuary 20, 30 and S1 ond February 1 and 2,°1824. These issues 
give a list of the oases by neme and number «hich were set for 
trial before the various Hunicipsl Court judges on the next 
court day. the record of Jgnumry 32, 1924, shows the oase at 
ber om the trial esienmr ef Judge Holmes fer January 30th, the 
day when it had been set for trial. ‘The record for January 
30, shore the enwe on the call of the same judge for the follov 
ing day. ‘the record for Jsnuery 31, gives « call ef contested 
motions te be held by Judge Holmes on February 1. fhe record 
for February 1, gives 2 o211 ef set onser for Judge liolmes for 
the fullowing day, and the oase at bar again appears in that 
List of enact pending for trial before Judge ficlues. The record 
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for February 2, which was gaturdsy, shows the some condition 
on dudge liolmes' eal, the sewe oase still om trial with the 
ease at bar appeering ae the fourth onae in the list of set 
gaeen being held Tor trinl Mondey, February 4. It »ppeare 
fron sffidevite qubmitted in ovposition to the defendants' 
petition, that the plaintiff wae in court with his lawyer 

and witnesses on January 30, the date on which this cage 

was set for trial, and the onee not being reached and going 
ever fron day to day, the plaintiff continued to ettend with 
hie lewyery and witnesses, until the cause was reached on 
Yebruary 4, in the regiler way, when he presented his proof, 
and judgnent in his favor wos entered for the sum of $1567.30, 
the anount of “ie olewim, vith interest. The vlaintiff's affie 
devita did not @raverse any of the allegations set up by the 
defenionte in theiy petition. 


| The order appesied from, vacating the judgment entered 
more than thirty days orior thereto and relustating the couse, 
pursuant to the petition of the defendente, filed under section 
21 of the W@mic¢ipal Gourt Act, wae « finel aprentable order. 
he ts Gavk & Oo. ¥. Quarles Levy Go, 419 Il. App. 658, and 
pny 361 i. $16; neue The Chissrce By : 
14 Tl. 500, 











@he petition te vacate involved in the iret ease 
cited, was very similar to the one involved in the case at 
bar. Ag we waid there, vepenting what we bat ener eaid 





Biies, 214 121. Apps 463, the law is well settled that « judg 
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ment will not be eet agide after the time fixed by the otetute 
for eo doing, wmilees it io aude te appear not only that the 
petitioning defendant bad a meriterious defense, but “alee that 
the judgment wee im nO manner crused by any lack of diligence 
on hie part. in wur opinion, it is entirely oleer, from the 
face of the petition of the defendants, that there wae lack of 
@iligenee on their part in thie ease. The case wis at iseus 
and had been eet for trial om Jemuary 30, Gn that date it we 
on one of the regular trial calls of the vund ¢ipal Court, and 
#0 appears from the regular published list of sudh oourt enils, 
in the Daily Municipal Gourt Record . The cause not being 
fenohed for triel that day, by reason of the tine consumed in 
hearing other cases ahead of it on the oll, it eas held on 
that onl) by the court, from day to day until it was reached, 
as is alesys the cease in such situations. it wae published in 
the Daily Municipal Court Record on the call of the same judge, 
from day to dey until it wee regularly reached for trial. 
Under euch clreumstences, the petition of the defendants did 
net show diligence, end therefore the trial court erred in 
allowing the petition and in entering the order appesied from, 


The order of the Municipal Geurt is therefore reversed 
and the onuae is remended to that court with directions te ree 
imetate the judgment which wae vaested by anid order. 


ORDER REVERSED AND CAUSE ARMANDED WITH DIRECTIONS, 


O° OONWOR, F. J. AND TAYLOR, J. cONCUR, 
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FORD ROOFING PRODUCTS COu- ) 
Appellee, 





APPEAL PUGH 
BUMICIPAL COURT 
OF (UICAGO, 


9381.4. 620) 


Opinion filed June 17, 1925. 


Ve 
TLLEMOTS SMELTING & REFIR~ ) 
2G COMPARY, 


Apoeliant. 


MR. JUNTIGE THOMGON delivered the opinion of 
the court. 


By this appeal, the defendant, Illinois Suel ting 
& Refining Gompany, se°ke to reverse » judgeent fer $399.50 
reoovered aguinet it by the plaintiff, Ford Roofing Products 
Company, in the Municipal Court of ghiengo. 


The plaintiff*s statement of claim set forth thet it 
had ordered two care of peper from the defendant at $3.95 per 
tomy that the defendent sceepted the order sud agreed to ship 
immediately; that the defendent failed te ship the paper as 
agreed; thet the market price ef the paper inereased and the 
plaintift wae compelied to tuy peper on the eaarket at the 
prevailing wexrket price of £26 per ton; that tro oaxe contained 
thirty tons, for which the plaintiff wee compelled to pay $600, 
to ite damage in the sum of 6603.50. That etatement set forth 
& gaod cause of action. The contract declared upon ae the basis 
ef the sobion called for thirty tone of paper et 85.25 per ton. 
3% therefore wae & contract for the sale of goods of thevalue 
of less than $500.00 ani was, therefore, not within the proe 
Vision) of the otetute of freude which provides that © contract 








wee 


for gale of goods of the value of $500 or upparde shall not 
be enforceable wy aetion wnless the buyer accepts pert of the 
goods and actually receives the game, or gives something in 
earnest to Bind the contract or in part payment or unlese 
oome note or menerandum in writing of the contract is signed 
by the party to be charged or by bis agent, 


im proving up ite esas, the plaintiff proved a cone 
tract in writing. That did net constitute a variance, 28 
eleized by the defeniant, The statement 44 not alloge an orel 


The effidevit of nerite interposed by the defendant 
ig this cece alleged thet the defendant did not ncoent the plaine 
titf's order ner agree te ahip the paper in question but stated 
that, a8 2 eondition precedent to the acceptance of the order, 
the defendent insisted on prepaynent of the freight, which cone 
dition the plaintiff refused to comply with end for that reason 
the paper sas not shipped. Further, the defendant denied that 
the market price of the paper advanced te @@0 per ton or that 
the plaintiff was damaged ae alieged. Om the triel the defende 
ant sought to prove that after the date of the alleged contract, 
@ representative of the defendant had two conversations with 
the purchaging agent of the plaintiff, who hai entered inte the 
qontract in behalf of the ple intiff and that in theee conversz- 
tions, the plaintiff's agent repudiated the contract and stated 
that the plaintiff "would not heve paper ef thet kind at any 
prices." The trial oourt did not err in sustaining plaintiff's 
Gbjections te that line of proof ae it ws net rithin the 
defenses wet wp by the defenient in ite affidavit of merits. 
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it ie contended further by the defendent that 

there. is not sufficient proof of dawages in the resord; 
thet there ie no evidener as to what kind of paper the 
pleintif? purchased in the mrket, by reason ef the alleged 
breach of contract by the defentéont nor of ite amrket prics. 
the wen who wie the purgchaging agent of the plaintiff at the 
time of this contract, testified that on feptember 34, 1931, 
(the contract oalled for shipment on September 7, 1921) 
he purchased paper of the kind referred to in the order and 
thet he pxid $26 per ton for it, ‘The contract allied for tro 
ears of paper *F.6.8. Kook Ielend, Iilineis.* the vitness 
referred to, testified that "the fair and reasonable warket 
price of paper, such as this, per tom, F.0.B, Hockisiand, 
Tllindis, 6% Ceptenber 24, 1971," wae $16.00 per ton. This 
Gontract was for inuedinte delivery, When the defensant 
| failed to deliver, the plaintiff had the right to go inte 

the market end buy at the sexvket price and im such event hold 
the defendant for the difference between thet price snd the 


7 We find no erroy in the record. The judguent of 
the tiunieipsl Gourt is affirmed, 
SUGGHEMT AFFIRMED. 


O'CONNOR, P.J. ANG TAYLOR, J, CONGUR, 
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2381.4. 6207 


BR, PASSINING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE CouRT, 





ot ae 
Plaintiff in Errer, 
va. 


RATHER KORVATZ, 
Defendant in Error. 





~~ 


By this writ of errox plaintiff questions ao Judgment 
of nil caplet entered upon verdict after trial before a jury in 
the Cireult court. | 

The Judgment must be affirmed for the reasons that 
nowhere in the bill of exceptions does there appear any motion 
for anew trial, the ruling of the gourt thereon, or ay exception 
thereto, neither dees the bill of exeeptions shew any motion in 
arrest of judgaent or any ruling thereon, nor dees it show in any 
way thet plaintiff exeepted to the Juigeent. Such matters aust 
wppear by a bill of excentions and recitals by the clerk in the 
law record do not cure the defect of failing to state these in 
the bill ef exeentions. ¢, 8. Young Giles Glaee Ce,, 37 Tit. 
App. 837; Eig v. Nolin, 139 1211, App. 459. ‘The record therefore 
ases not present for our deciaion the questions argued by the 
plaintiff in error. 

fhe judgment is affirmed, 





APFIRERD, 


Matchett and Jobneton, J7,., coneur. 
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WALTRR B, HELLER & COMPANY, 
a Corporation 
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Ry thie writ of error defendant seeke the reversal of 
® Jatesent agoinet him of $500, in om setion of trover, fer an aue 
temebile, Ee elales that the ear in ‘da penmeseion ie not the ene 
te which piaintiff is entitie®’, The case wae tried by the ¢ourt 
and the evidences sufficiently supserted ite finding against de- 
fendant, 

Pleintiff was the owner ond bolder of a mete dated 
July 7, 1023, signed by Joseph FP, Dixen, secured by & purchase 
money Mortgage om an automoeblie, “hich was a seven passenger 
suburban Cadillac, serial mumber and moter number §7+dG6+175. 

This wartgage was duly recorded July 10, 1093, Dixon defaulted 
in an installment of the purchase money and plaintiff elected te 
dealers the whele amount due end demanded the autoweblle ef oixen, 
whe did met bave it, ae January 29, 19°94, it bad been taken by 
defendant uniter an attachment writ, The bailiff whe levied the 
writ testified that he levied on a seven parsenger suburban Cadile 
lae, but seye thet the garage wae dork and the numbers dirty se 
that he eculd net tell whether the mesbers wore *57+-0G0173" or 
"$%-00+173;" that subsequently he learned that he had mistakenly 
toad the Letters "OC* instead ef "GG" and thas erroneously den- 
eribed the sutestbile in his inventory; that there was no other 
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Gadiling belonging to Dixon in the garage ot the time of the levy. 
In April there vas a sale of the attached car wand it wae bought by 
defendant and another party and lemediately taken te Melenry county, 
where dofendent's wife lived, The pessessien of this oar by de« 
fendont is admitted. 

Sizon teatified that he owned emly ome Cadillee ear, 
which was the one deseribed in the chattel martcage; that he afters 
werde sav defendant's wife driving this car, Other witnessarn tose 
tified, «civing the character ond detailed deweriptien of the ear 
and seply establiched the fact that the car im poesension ef dao 
fentiant wae the sane car deseribed in the chattel mortgage, 

if this is net the fact, pieintiff gould easily have 
shown 2% by wubedtiing the car in hie possession to lnepection, and 
the serreot muuber could be aseertaiaed without queation. He aid 
met do this but appareatitiy bat the car bayond the Juriediction ef 
the court. ‘This at least ereastes « presumption against his defense. 

A muober of points have beon argued by reepective coun- 
wel, but the ease turne upon the identity of the autemablle in ques- 
tion wit this was eetablizhed by the evidence, 

The Sudoment is proper and ie affirmed, 

APP IRHED, 
Matehett and Jomeaton, 77,, eoneur, 
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BA, JUSTICE JORNGTON DELIVARED THE GPINICR OF THE COURT. 


Thies is a writ of errexr prosecuted by BH. Leone Irwin, 
the defendant, from a deerea in favor of the compleinant, Lynn 
3, Blidett, conservater of the person and estate of James Tattioers- 
field, an incompetent person, ) 

The material allegations of the complainant are as 
fellows: 


"that he in the duly appointed, qualified snd aeting eon~ 
servater of the person and sutate of dames Tattersfield, an 
ineompotent person. That your orator's seid ward is » bachelor 
about seventy years of age and that fer some time prior te the 
month of Hay, a. G, 1922, he resided at lio. 662 Diversey Boule- 
vard, in the Gity of Chicago, in said county, as o ledger in 
the beard , house there conducted + #. Leone Irwin, here- 
after meade defendant herete. ‘that your orator's ward by 
reason of his o14 age, feebleness and falling mental faeulties 
wae net then nor has he since been capable of transacting 
business or managing hia affairs ond was easily influenced by 
these with whom he aseociated; that the said B®. Leone Irwin 
in the course of her attendance upon your orater's ward and 
in « ying hie wants disecvered that he was se susceptible 
te influence, and thereupon eaid %, Leone Irwin by demoenstra- 
tion of feigned affection snd by representations that che was 
in poverty ené im Aire need of money in order to save her hone 
from being forecloved sad by threats to commit suicide, if 
your orater's ward should not aseiet her financially, sequired 
an undue influence over your orater's ward ond fraudulently 

your orater's ward to make ¢ifte te her as follows: 
rin; th of May, 4. D, 1922, the swm of Thirty dcl- 
lars Mtg ie Save the a of Rie 1922, the sum of 
one hundred dollare ($100.06), during the month ef July, 1922 
the sum of two hundred dollare fenoces) and during jan oanth” 
+ gust or September, 1922, the sum of two hundred dollars 
200,00) during non th of Heveuber, 1922, the sum of 
; hundred dollars (3360.00). That said B, Leone Irwin was 
not oe poverty and did net require said sums te save her hone 
% each of said gif'te was obtained from your orator 's 
ward by said 8, Leone Irwin by fraudulent exercise of undue 
pose ama whi ch said E, Leone Irwin head sequired over your 
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"That during the monthe of Getober and Hevember, 1922, 
your orator's ward was suffering from lung fever ond was 
feeble both mentally and phyeleally, Tha reason of his 
condition, mental ond physical, the said Z. Leone Irwin by 
the said seams above described and by representing that a 
payment was then due on a mortgage on the premises owned and 
eeeupled by her, induced and persuaded your orater's ward on 
the twenty-sixth day of Oeteber, 1922, to make a loan te her 
in the swum of Fifteen hundred dollars ($1500.00) and by Like 
meane induced your oreter's ward te make a further ican te 
her on the ei day of Sovewber in the mum of Thirty-five 
@ollare ($3560.00). That there were no such payments 
due on the premises ceeupied by said 8. Leone Irwin snd that 
aaid B&B. Leone irwin indulged in protestations and dewonstra- 
tions ef pretended affection for your orater's ward and fei 
ed an intention to commit ouicide for the purpose of aaurting 
money frou your orater's ward and that said lgans and the 
gifts above set forth were not meade by your orater's ward ef 
his own free will but were induced by the false representa- 
tions of the said &, Leone Irwin and by her exercise of an 
undue infiuenee ever your orsator's ward, That said Z. Leone 
Irwin, upen procuring your oretor's ward to make the gifte and 
leanne reeited, from time te time deposited the moneys eo secured 
te her oredit in the lakeview State Bank and ae your orater is 
informed end believes, and therefore so states the fact to be, 
that a eubstemtial balance of vaild moneys #t111 remsine in the 
Some Sowie,” Teas your avatuy ip infemsat gad bailoves one” 
ed im. 1 “uy orator inf | 
therefore so states’ the fact te be, that Salah, Laene trein 
has spplied certain sums of money se secured by her from your 
orator's ward towar’ the purchase by her ef the folleving 
deserived real estate: Lot 7 in lL. J, Halaey's Subdivision 
ef Lot 9 in Bickertike and Steele's Subdivision of Yest 4 - 
North Weet ¢ of seetion twenty-eight (28), Tewnship ferty (40) 
Kerth, Range fourteen (14) Zast of the Third principel meridian 
situated in the City of Chicage, County of Geck and State of 
Tllinois. That by reason of the fraud and undue influence whereby 
said &, Leone i aoquired sald sums of money so secured by her 
om your orator’s ward, the said Leone Irwin holds the woexpended 
balence of said moneys as trustee fer your erater as eonservater 
as aforesaid, wid your orater is entitled te have said balance 
4 te him; that the sald &, Leone Irwin also holds her equity 
in the real estate above described as trustee for your crater 
= yore ~nptaged - rathet 9 ag he er ot the return to him of * 
| 1g as afore er ebtaine @ said wa: 
with dg saeewees theween. aCe: ean 
ovaskuch, therefore, ag your crater is witheut remedy 
the prexises, save in a court of equity, your aveter brings she 
his bill ef compisint, ond makes the said E. Leone Irwin and 
Lakeview State Benk, a corporaticn, parties defendant therete 
and prays that they may be required to make full and direct an- 
ower herets, but net under oath, the anewer under oath being 
mace ty expreesly waived; and that the ssid &, Leone Irvin may 
more ¢upecially be required te anewer or set forth in what mane 
ner she has disposed of the sums of money so by her secured from 
your orator's award, and in what property she has invested the 
fone OF ony part therecy’, stating the amounts ond the terms and 
are ef ali such investwents, and that the said Lakeview 
aan Rank may more especially be required te answer er set 
S tawen tenn Fo een. surg gang deposited with it by sada 
' . me o Hay let, A. BD. 1993, the ancunts 
ona dates of G11 withdrawals by her since then made, and the 
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bal etill remai. in ite hands to the credit 
nowt is. ef the we * ning 


Stour erater further praya: Theat this court will ascertain, 
| deternine and deerse: ( 7 nee total anew’ B.. “ ‘unter uae 
ani a 8 
fetes, Ps Fe urs ore oF a My entita ad te the re urn nerest, 
het invent now in the hands of caid Lakeview State 
e) the diepeeition made by said %. Leone Irwin of the 
Bans (oh thereef, including the manner in which the same has 
been invested and ae properties or interests new held by said — 
B, Leone — & Fregult of the inyeatscnt thereef, md that 
eaid 8, heone fevin holds such properties and interests ag 
trustee tor your orater as such coneervater. That said Lake 
View State Bank wey be édeorecd to pay te your orater the balance 
now in ite hands of ag deposits by said 5. Leone Irwin, with it 
of funds seo oar are her. That said Z, Leone irvin may be de-~ 
ereed to pay your orater the entire auount so secured by her, 
with larful eaurert thereon and the cocts of this suit, lees 
any aequnt so remaining deposited te her credit which may be 
@eereed to be paid to your orater by sald Lake View State Bank, 
That the amount determined by thic court te have been by said =, 
Leone Irwin invested im the real estate above described er ony 
other property out of the moneys by her secured from your era« 
ter'’s ward say be decreed te be @ item on all hex interest in 
and to eald deseribed real estate and auch other property in 
which said moneys may have been invested, and that in default 
of her ing euch amounts to your orster with lewful interest 
therean wit sah Blow Geeallee Digbeonrgtnn Miyagi ponte Raggay 
terest in 4 to said real estate end any other such property 
may be sold, s¢ may be directed by thie court te satisfy the 
@nounts so by her imvested in seid real estate and euch other 
property out of the moneys secured by her from yout orator's 
ward together with interest thereom amd the costs of thie suit; 
an? that in ease of wuch eale, ond of the failure of the said 
&, Leone Irwin to redeem therefrom purauant te statute, that 
ahe and all persons olaiming through or under her subsequent 
te the commencement ef this suit may be forever barred and fere- 
eloeed from and to #11 right and equity ef redemption in an4 to 
said real estate and ony other property so decreed to be sold, 
That your orator may have execution against the esi4 defendant 
%, Leone Irwin, for ~~ en that shall yvemsin due to your 
orater, ef principal, interest end costs, if the sale ef said 
Feal estate aud such * other gee ig A faile te preduee money sul’- 
ficient te pay the whole of a& principal, interest and eosts." 


The anuwer of the defendant denied ai1 of the material 
allegations of the bill. The anewer melther admitted ner deniad 
thet the complainont wus the qualified and asting censervater of the 
person end catate of James Tattersfi eld. 

The court entered a deeree in substantial conformance 


with the prayer of the bill, The pertinent parts of the decree are 
ae follows: 
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"Theat the allegations contained in sald bi11 of eomplaint 
axe true ee therein stated, end that the equities of this eaune 
are with the complainant, smd thet there is now due from the 
defendant te the complainant, as conservator of the estate of 
James Tatterefield the om ef Fifty-eight Hundred Dollars 
$5600,00) with interest from Haren ob 15, 1923, at S per sentum 
¥ 4 amu. That during the months ef October and November, 4.3, 
922, the sald James Tattersfield waa feeble beth mentally and 

Weiegsliy, ond that said @. Leone Irwin, by demonstrations of 
feigned affection, and by representations that she ras in poverty 
and dn (ire need of money in order to seve her premises hereine 
after deseribed from being foreclese4, and by threats te commit 
suieide, induced and permundet the weld James Tattersfield at 
enid times to make lowe to her in the eum of Mitty-cight Nun} 
dred Dollars ($5900.00) in order to pay pretended losns claimed 
to be then due woon the eald premises, That there were no such 
amqunts cue on amy Loans won the said prewises ond that seid 
Janen Tattersfield wade sai4 leone to said defendant without his 
own free will but by reagom of the falee representations made by 
%. Leone Irwin and by the exerelse of her undue influeuge over 
the enld Jomee TattersYiel4. That thereafter, ani on Novenber 
95, 2997, the sodd @. Leone Irvin use¢ and applied the sald ums 
oF money so Lomed to her as aforesaid, ' i the purchase ef the 
gala premieea (here follows deseription) and therewpom, on said 
date, received « deed in her mawe to said prawisesa, That by rease” 
of the fread and wotue influence whereby said US. Leone Irwin ace 

wired said euwix of money Crem said James Tatterafleld, the said 

« Leone Irwin holds her title to said real estate ebove deseri bed 
ae truatee for the complainant as conserveter as «aforesaid, to 
aeoure the return te him of the money 20 advanced to her by said 
James Zattersficld. Thet the sompisinant herein is entitled te a 
Lien upon the real eutate above Jeacribed te seoure the payment 
ef said ua of Fifty-eight Hundred Deliors ($5800.00) with interest 
from Barch 16, 2095, at 5 per sentum ond im the event of the faile 
wuxe of said &, leene Irwin to pey sald incebtediners, in entitled 
to have sald real eatate seld ond the proceeds of waid sale ape 
plied te the satisfaction of said indebtedneas, 

: Ii ie, therefore, ordered, «(ijudged amd deoreed that the 
defencant, 2. Leone Irwin, pay te the cenpleinant herein within 
thirty (20) days from this dote, the ewe of Six Yhousend ond 
Sinty-five Dellare md@ Eighty-five Cantn ($6068.86) with Lown 
interest to be computed thereom frem this (ete until paid, esd 
alae the costs of this eult te be taxed by the Clerk of thia 
court, Thet the indebtedness of said Bh. Leone Irwin in the said 
mum Of Six Thowennd and Sixty-five Dollare and Bighty-five Cents 
($6065.95) shall be end the seme is hereby expressly decreed te be 
a lien upon the sald following doacribed reel estate situated in 
the Olty of Chicago, Coumty e ek and State of Tilinois:* (Here 
fellers deserintion of property. 


There te no certificate of evidence in the recor4, 

The only question to be detercnine? is rhether the deeree 
oontaine a finding of facts suffieiant te warrant the deores. 

It is aontended by counrel for the defendant thet the 
findings of fast in the decree are wholly ineuffictent te suppert the 
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deeree. The specifie objections of ccupel for the defendant to 
the deeree are ae follows: 


“(1) that the ecompleiuent in thie care bus ony interest 
whateoover in the cause here presented; ov (7) that the gem- 
Plainant in thia oese ia or ever has been the conservator of 
the person ox property of the said Jamew Tattereftelda: er (5) 
that eoi¢ Janes Tattersficid was on incompetent person; or (4) 
that eaid Jomee Tatterarfield hed ever been eAjudeet en income 
0 page Be ole by a court of competent furiediction; or (4) that 

« defendant, through froud er etherwiee, at ony time or place 
ever secured ony wane of money whatacever or other property from 
eaid Janes Tatterefield; or (6) that sald James Tattersficla er 
the complainant in thie cause has er ever had eny interest 
vhateorver iu the real evtate deseribed in the deeree.” 


The general rule apelicatie to «© oase euch ca the one 
at bar is atated in the eave of Zoch v. Arnold, 249 TLL. 28, az 
follows (pp. 209, 216): 


| "it is meceavery to the validity af « ra alge iy re 
Lief that the record ¢hell shew the facts warranting the deeree, 
it Le met, hovever, necessery that all the evidence by which the 
facts were proved ahevld be set forth in the record, ff 1% ap~ 
Peare that the eourt on the evidenee before it found the wlti- 
mate facte Justifying the relief granted, it ie sufficient. The 
decree need not recite subsidiary or evidentiary facts tending 
merely to sustain the ultimate eonglusion ef fact weon which the 
decrwe is Tomded. A gemereal finding of the faet is mough, and 
it ia uet neerevary to find minutely all the cirewumatences tende 
ine Ah gustain the general finding, for these eiremmetances are 
matters of evidenee ony.” 





The decree contains toie finding: “there ie now due 
from the defendant to the complainant, as convervater of the estate 
of James Tatterefield, the eum of Fifty-eight Hundred Dellars 
($6800) with interest.” fhe deoree siso finds that the defendant 
“holds hey title to eald renal estate above deseribed as trvetee 
for the complainant ws conservator as aforesaid." We think that 
theee findings are aufflalent to shew that the eowplisinmant is in} 
terested in the eave as the conservater of Tattiersfisld, 

Although the deere does not specifically find that 
Tattersfield vee an incompatent person, we are of the opinion that 
oud a conelveton of feet is inferable from the findings thet he 
“was feeble both mentally and physically" ond thet the complainant 
wae eonserveter of his eatate, 
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The deeree speolfioally finde that the defendant by 
wndwe influence ond falee representations persuaded TattorsfieLa 
to lend her monoy at various times to the amount of $480", 

#@ ave of the gooinion that the findings ef fact in 
| the deeree were sufficient to justify the chaneeller in finding 
that the compleimait ie entitled to a lien wpen the real eetate 
agquived by the def «rid ant by undue influence ever Tattereficid 
and falee representations to him, The money so obtained by the 
defendant equitably belongced te Tatterafiecld, ant in purchasing 
the real estate with the Meney, the defendant was, in legal e«ffeet, 
wuning the monew of TatteresfTield, The rule ia thet: 

"if one person buys Land with the money of another, even thaugk 
ih iu po Tiduclary relation, snd takey the title in his ova 


name, there iv o reauiting truet, wid the legal title ie a mere 
waked form, ond sariy, gienoecaig ef title in faver of the 





trust, beenuse his money paid fer it." 86 4.0.1. Seotien 
fy DDe 1327, 1.926, 
for the reasons stated the decree ef the chancellor 
is affirmed, ) 
Beturely, #. J., and Matehett, J,, eoncur, 
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INDUSTRIAL PUMLIGATTONS, Inc, 





MRED THR OPINION OF Tite couRT, 


Thie is an appem by the Kenfieid-Leach Company, the 
Plaintisy, from a Judgment on « verdict in fevor of the Industrial 
Publications, Inc., the defendant, in en action brought by the 
plaintiff on a written contrat between the plaintiff ond the 4e- 
fendant. In the action, as originally brought, Harold §. Mesen- 
berg was made 4 defendant, but the action vas dlemianed as te him. 

The eontract wae made with Rosenberg, but eli of the 
obligations of the contract were subsequently assumed by the de~ 
fendont. The plaintiff was engaged in the printing and pwbhli¢h- 
ing business, snd publichead two trade publications known as “Erick 
and Gley Reeerd*® and "Sullding Supsly Mews." Rowenberg wae a 
steckholder, officer and direeter in the plaintiff coapany, Kosen- 
berg entered inte « contract with the plaintiff to purchase the 
two publications, “Brick wad Clay Heeord* and “Building Supply 
Sewe.* By the terme of the contract, set forth in paragraph 6, 
Rorenberg agreed te give the plaintiff fer « peried of sight years 
from tune 1, 1920, the werk of typesetting, printing, binding and 
mailing the twe publications with the provision that Rosenberg or 
his assigns should hove the right at any time, upon giving thirty 
days notice to the plaintiff, to withdraw the work, or any part 
_ thereof, from the plaintiff by paying the plaintiff et the rate of 

$1090 each your for exch publication for the unexpired portion of 

the eight years, The contract aleo provided, in paragraph 7, that 





Roeerherg might withdraw the work from the plaintiff if the price 
eherced by the plaintiff ras 207 or more in exeess af the price 
charged by three or more responsible printing soneerns in the 
eity of Chlenge doing sleilar work, 

ander a provision im the contraat granting te Assen- 
berg the right to sell and sesign the publications te a corpera- 
tion te be organized by him, Rowenherg seid and assigned the two 
publications te the defeniant corperation. 

Reserberg withdrew the work from the plaintifr, 

whe principal quegtion in the case ie whether Serene 
berg exerciaed his right to withdraw the work wider paragraph 6 of 
the contract or paragraph 7, 

Paragrayh @ is os follows: 


“Snould the party of the second part sell er dispose 
oF aif two publications er elther of them in such momer as will 
effect a withdrawal of suid work or avy part thereof from first 
party, ond seaond party whali not heave previously withdrew said 
work from first party by reason of ony of the mettere contained 
in and eat forth in Paragraph Zeventh hereef, secon? porty arrece 
to pay to firet porty at the rate of One Thousand Sellers ($1,000) 
enon year for each publication for the wiexnired ar remetning 
portion of eaid eight (8) yearn; but it ie ; od that eaaid 
eegond party ahell have and is hereby granted the right te #e11 
and dispose of eald publications ex either of them to « corporae 
tion or individual; «and if the purchaser thereof agrees in write 
ing te asoume the obligations of thie contract as respeota said 
werk of typesetting, srinting, binding an4 mailing, as afore- 
oaid, then such aseumption of said ebligations shall operate te 
Felease second party from his obligation to make the paysents 
hereby pa oan po | wut provided only that the first party 
thel) have signified in writing that such purehaver ie entirely 

defactory te first purty. aid second porty shell have and 
he is hereby given the option at any time, upen giving thirty 
_—I days notice to first party, to withdraw said werk er any 
part thereof from first party, by paying to first party at the 
+ pied od One Thowsend Dellare ( $1,000) each year for each pub- 
gam for the wnexpired or rewsining portion of said cicgkt 
Oo) FOart. 


The pertinent part of paragraph 7 is as follows: 


“Second party doos hereby give and grant umte said firet 
be for the period of eight (4) years from and after June 1, 
A92O, the work of typesetting, printing, bindimg md mailing the 
ald two publications, provided the price charged by first party 
for much work shall af no time be greater than the lewest smeunt 
tharged by first party during the ware peried te other of ite 
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euntoners for like werk, Sesend party shell have md ie hereby 
granted the right, at hése option, to permanently withdraw said 
work ffem eaid party of the first part ~ 

i (1) + (a) Ghowkd the business of firut party be torainated 
or amy a or : 

A ~ be interrupted or suspended fer a econtinueus 
period of time extending ever six (6) momthe by reasen of fire, 
strikes or other Like causen; oF 

(2 Ghowld second party ascertain that the price 
oa by Tiret porty fer the eaid work ie twenty per cont, 
2043) or more, im execan of the price ¢harged three or more 
regponsivie printing concerne in the City af Chicage doing 
oimiiar work,” : 

Couneei fer the plaintiff meintain that the uncen- 
tradieted evidence shows clearly that the defendant elected te 
withdraw the work under peragraph § ef the contract; amd that the 
sourt ahowld have directed the jury to returm a verdict in faver 
of the plaintiff, 

Ye dq not agree with the cententions of eowneel for 
the pleintifyY. In our ovinion the preyenderance of the evidence 
doen net shew that the defendant withdrew the work wnder paragraph 
&. 

Vrederick B. Cozzens, president of the piuintifr 
company, testified on bahelf of the plaintiff that after Kesenberg 
purchased the tve publications, “Brick and Olay Record" end “Suiid~ 
ing Supply Sews* from the plaintiff in May, 1920, Resenberg remained 
im the offices of the plaintiff witli) the latter part of 1972; that 
before Rocenberg moved from the offices of the piaintiff he conetant- 
iy complained thet the plaintiff wae charging bim tee much for the 
printing of the publications; that in February, 1692, he, dexzene, 
had s conversation with Resenberg at Kosenberg's office; that 
Reeenberg aid he ha@ prices from gather printers that were eoen- 
siderably lewer than the prices that the plaintiff wan charging 
him; that he, Comeene, told him that the plaintiff was giving the 
best prices that plaimtiff could make; that Reeeuberg sald that 
the 4ifferencesin prices in his favor were such that he felt that 


| he would have to moke a change; thet he could make « saving of at 
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least $5,000 a year, and that he could better afford te pay "as the 
2000 «a year*® and take the work away than he vould “to etay with 
wey" that there was further talk about the effect « "this 92000 
a your® would have on our income tux, and that Resenberg asked 
hie, Comzen's, construction of the contract - whether the $2000 

a year for the wmemire4 tem: should be paid 211 at ence or 
whether it cou) 4 be nald menthly or yearly; that he, Comsenn, told 
him thet was «© legal question, «ni that he couldn't widertake te 
etate just what the contract meant; thet he, Cozzens, told Sesen~ 
berg that if he, Resenberg, could save $5000, he, Coznens, 414 net 
woe how he, Rosenberg, could afford te stay with the plaintiff if 
he could get the work done satlefactorily elsewhere; that Rosene 
berg did mot at any time prior te the withdrawal of the work say 
that the vlaintiff wae charging him mere than 20% in exeoss of 
prices charged by other printers in Chicago doing similer werk; 
thet Sovenberg never said he was going to withdraw the work bee 
eause the plaintiff wae charging him 207 more then ether printers 
were dharging; that Rosenberg showed him a letter centaining 
priee quotations; that Reaenberg did not atete thet these prices 
were 20% lees then eure. 

Hatthew Teston, the Seeretary and Treagwrer of the 
plaintiry company, testisvied that in the spring of 1992 he kad 
several cenvermations with Keeenberg regerding prices; that 
Rowerberg eaid that he felt that he was entitled te a reduction 
in the price of his printing; that he had considerable velume; 
that if he cowl4 have the printing dome at a little lese figure, 
he woula like te remain with the plaintiff, and he asked him, 
Seaton, te see what he could de about prices; that im another 
sonversation Reconberg “had a letter” and laid paertiaulor stress 
on the alterations and wanted to get the work itemized; that 
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Resenberg suggested several methods ef securing a reduction in 
ries of the printing; that be. Beaten, tela him that “we had 
figurea his work as clevely ae possible, and were giving him the 
pest price we could, the lowest price that we were eueting to 
anybody,” and that he, Beaten, 414 net see how it was possible to 
make ony farther reduction; that in another interview about the 
middie of July, 1922, he, Beaten, told Kosenberg finsliy, after 
they had gone ever the figures, that 14 waa impossible fer them toe 
reduce their prices to him; that Xo senberg eaid that he weuld have 
to take his work away from the plaintiff, and would like te arrange 
te take the "Sullding Guppliy Hewe*® awray about the Tiret ef Auguat, 
1929, ond the “Brick ond Olay Reoord* about the firet ef September, 
028; that he, Benton, told Aesenberg that he, Heaton, vas net 
thereuchly familiar with tre gentract, but that under the contract 
es he, Deaton, undyretood it, Resernberg wan te cive the plaintiff 
thirty days notias; that Resenberg said he wanted te take away the 
“Bullding Gupely News” on Auguet 1, 2922; thet he, Beaton, said, 
*ALL right then date the notice back to the first of ‘aiy, 192°;" 
Theat Hesenberg told him, Beaten, that Cossenes had arranged that 
thie payment of $1000 a yoar for cach gubliention would be naid 
wonthiy, smd that he, Beaten, said that hea had me knowledge of 
that; thet Kesenberg eald he sould afford “to pay us the $9000 fer 
the two publications and heve his work dene ¢leewhere;* that at the 
time of the withdrawal of the publications Rosenberg did net make 
any claim or statement that he was withdrawing the work fren the 
Plaintiff because the prices charged by the pleintiff were foe or 
more higher than these charged by other printers in Chicage; that 
Rowenberg mever in any of the conversations with him, Eeeton, stated 
@Yr claimed thet the prices charged by the plaintiff were 20% or more 
higher than the prices charged by ether responsible printers in 
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The evidence shows that on July 1, 1922, Rosenberg sen\ 

the foliowing letter to the plaintiff: | 

“fe desire toe confirm our oonversation of thia afternoon 

with your lr. Deaton reletive to our changing printers for 

Bull ding rel ows’ «+ thie change to become effective 

with the fir neue in Auguet. We believe it Le une 

necessary te agein express our extrese regret in taking 

thie setion, ond which our fJudgsent dietutes ix aw move we 

cannot longer 4elay. 

Yours ¥ truly, 
HH. H, Reeenberg, 
President and Treaourer,* 
The evidence alao shows thet en August 1, 1922, Rosen- 

berg sent the fellowing Letter to plaintiff: 

‘Pursuant to eur conversation of recent date, ve are 

hevreby netifying you that eommencing with the first 

isexe in Saptecter we wili have our peblisation, “Srick 

& Chay fecerd,' printed eleerhere. Our people will give 

you instructions regerding cleetrotypes to be furnished, 
disposing of cute and poper stock in due cours of time. 


“Again asevring you of our appreciation for the many 
courtesies extended us in the post, and with best 


wishes, I aa, 
Yeurs ¥ truly, 
HM. H. Kesenberg, 
President wd Treasurer." 

Rosenberg testi7ied ea behalf of the defendant that he - 
was President and Treasurer of the defendant eompany; that in Jama- 
ary or February, 1922, he hed « talk with Cosvens, in which he tela 
Coszens that he, Resenberg, had lever prices from ether printers; 
that Coxrvens made some figures and sald he did not see how anyone 
sould de the elase of work the plaintiff was deing at those prices; 
that he, Rosenberg, esit twat if ho, Cousens, would reduce the item 
of work qonuiderably, it would bring them cleser tegether; that he, 
Reaenberg, tried te got Cornens te fin a sexle for the author's 
eorveetions; that if he, Cozzens, would 40 that they would be « let 
hearer to the prices that he, Kovenberg, wae offered by the other 
people; thet Wexsens said that he, Kosenberg, knew from his, Xosen- 
‘berg"#, experience as « printer thet these prigves were not possible; 
that he and Geagens diseussed the question whether the other printers 
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eould afford to Ao the werk fer thee prices; that he, Rosenberg, 
told Cosxens that he would Like to stey with the plaintiff, but 
that he oouldn't afford to do it, s@ he cowlA save about $3,000, 
whieh would be $780 a month on the printing; that he end Coxsens 
figured the thing owt ond arrived of different cunelustona, 

Rosenberg testified further that in Tebruary, 1922, 
he had a conversation with Beaten; that Beaton sald that Consene 
had turtied the matter over to him; that he, Revenberg, told 
Beaton the price he could get the work dome for; that the conver 
sation wae very general regarding the cost of printing: that he, 
Rosenverg, showed Beaton nemoranda and eattmates made by him, 
Resenberg, a6 to what the Job would come to ot the prices that 
he, Recanberg, gould gat the rork done; that Deaton mode some 
fiewres an4t sald that it vould be Imposefble ta ¢o the werk at 
euch priqaa; that 4t would make a difference of 78° ond that no 
printer woutd figure that much lower; that he, Mosenberg, sald 
that he could get the work Jone at priess 95% Lewes them theirs; 
that he, Aesenberg, would have te take his work oray from the 
plaintiff; that he hod gnether conversation with Beaton in May, 
1922; that this conversation was pretty much the same ae the 
previous ome; that he had another conversation with Featen in 
the latter part of May, im whieh they went over the figures 
again. 

It will be obeerved that there is mo direet evidence 
thet the el thdrawal of the work was mode ender paragraph 3 ef 
the coutract, Selther ef the notices of withdrawal of the work 
states that the eithdrewal was wade wider paragraph 8 ef the 
contract; and furthermore, in none of the conversations between 
Ronemberg and Coxwens ani Beaton was paregragh @ epeeisically 
mentioned or referred te. 

Yron Beaton 's testimony, tegether with the fact that 
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Kowsenberg gave written notilee of the «ithdrewal ef the vork, 
Feasonably it could be inferred that Rosenberg withdrew the work 
wader paragraph 8. But there are widisputed facts which caret 
be reconciled with such an inference. in oll of the converga- 
tions between Kesenberg and Beaten and Gozxens the question of 
the prices of the work wae discussed, although by the terms of 
paragraph 8 Rosenberg eoul4’ withdrew the work regardiass of the 
eost of the work, In such cirewastances 1t ie diffienlt te 
understand why there sheuld have beeh amy discuasion of the 

gost of the work, if Rosenberg was conteuplating a withdrawal of 
the work under paragraph 5. The question ef the cost of the vork 
was am essential condition fer the withdrawal ef the werk under 
psPagraph 7; and as Kesenberg discussed the coat of the werk wi th 
Cossens and Beaton, it mignt be a fair inference that the withe 
drawal wae made under paragraph 7. In other words, if Resen- 
berg intended to withdraw the work under paragraph 6, ail of the 
4igeussions betwsen him ond Beaten and Consens in regard te the 
eoet of the work apparently were meaningless, if, however, 
Rosenberg intended to withdraw the work wider paragraph 7, the 
purpose of the diecussions ef the cost of the work sould be ex-« 
plained, Furthermore, when Beaton told Resenberg that al though 
he, Beaton, was not faniliar with the contract, he understood 
thet the contract reculred Rosenberg to give the plaintiff thirty 
days notices of the withdrawal of the work, since “eaten 414 net 
nay speoifleally that parsgrach 6 required that a notice of 30 days 
should be given, and aimee he did not profess to te familiar with 
the terme of the contract, the inference might not be improbable 
thet Beaten was under the impression that the contract provided 
generally that Resenberg could net withdraw the werk in any event 
utiless he gave the plaintiff thirty days netice, 
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Ye are of the opinion that the evidence relating te 
the question whether Rosenberg withdrew the work under paragraph 
8 of the contract leaves the question in dowbt. Sut it ia the 
Yule that a verdict will net be disturbed merely beauuse the evi- 
dence in doubtful. Jiiineis Central Sellroad Company v. Cowles, 
$2 Tll., 146, 121; DeForrest v. Oder, 42 111., SOO, BOL. We think 
that there is sufficient evidence to eustain the verdict. It is a 
familiar rule “that whore there ic a contrariety of evidence and the 
testimony by fair and reasonable intendment will authorise the 
verdict, even though it may be against the apparent weight of the 
evidence, a reviewing court will not set it aside.“ Garney v. 
Sheedy, 25 1ii., 78, 35. 

Gownsel for the plaintiff further contend thet even if 





the defendant relies on ite right te withdraw the work under parae 
arenkh 7 of the contract, the defendant has net shew by « prepondere 
anee ef the evidence that at the time the defendant withdrew the 
work the prices charged by the piaintitf were 2 par cent higher 
then the oriees charged by three other reeponsible crinting cone 
gerns in Chicage for doing similar work. 

Om the ingues of fact inveived in this question the 
evidence is genflicting. in this siete of the record #¢ do not 
déem it necessary te enter into a discussion of the avidence, It 
Wae the special provinee of the jury to determine the truth of 
the onse, (People v. Eoycher, 363 111., 576, 380); and we do net 
think that the verdict ef the jury is manifestly against the weight 
of the evidonee, 

It 46 further contended by ecounsel for the plaintiff 
that the trial court eemmittied reversible error in allowing Clara 
R, Lacey, one of the principal witnesses for the defendant, to tes- 
tify thet the prices charged by the plaintiff were mere than 2° 
per comt in exeess of the prices charged by other printers; that 
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thie was an expression of opinion by the witnese on an ultimate 
fact for the jury. We do mot think that the ruling of the court 
gonetituted prejudicial errer. The testimeny wae ret en epinion 
ef the witness; it was a computation. the teatimeny was given in 
eomnection with a comparison of the prices charged by the plaintiff 
with the erices charged by three other responsible printing cen- 
cerns in the city of Ghieage. The computations on such a comupariem 
were difficult and intricate The rule is that where esleuwlations 
are complicated, the result may be given by a2 expert. Esiate ef 
Smythe vy. Byane, 209 T11., 376, 398; Guarantee Conmany v/ Mutual 
Building & doom Ase'n, 57 D1. App, 254, 263. We think that the 
evidence shows that the witness wae qualified te make the computes 





tions in question, furthermore, the witness waa thereughly croase 
examined by counsel for tha plaintiff as to the facets om which she 
based her estimate; md the data which eho used in waking her ecme 
parison of the prices was admitted in evidence, 

Counsel for the plaintiff assign errors on ether rulings 
of the court relating to the evidence. We do not think, however, 
that any ef the rulinugs complained of ameunt to reversible error, 

it is further centented by eounsel for the niaintifr 
thet the oourt erred in modifying om instruction asked by the plsine 
tiff, The tnatruction is not set out im the brief. Thies is net the 
proper way te present instructions for conaideration by « court ef 
revier, Gs eral #1. 3tere IES RA ok £. ; Sot 3S: 3 E oe 
O28 Til. App. 201, 206, The inetruetion, as requested by plaintiff, 
was as follows: 

“tnder the contract im evidence the defendant had the option 
to withdraw the said work, or any part thereof, from the plaintiff 
ween giving thirty daye' notices of euch eleetion te the plaintiff 
and by paying to the plaintiff « swum of money te be aueertained on 
the basis of $1,000.00 s year for each publication for the wmexpirea 
or ining portion of the perled of sight yeare from June 1,1920, 
and if you find from the sreponderance of the evidence that the de- 
cones éant exereteed said option and witharew said work from plaintiff 


¢ the terms of said option,then the defendant became Liabl 
pay te plaintiff the said sum of money,” : @ te 
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As given by the court the inetruction wae av follows: 


"“ndor the contract in evidence the defendant had the option 
to withdraw the sald work sentioned in the contrset oF auy part 
theres, from the plaintiff upon giving thirty days notice of such 
election te the plaintiff and : to the plaintiff a sum of money 
to be ascertained on the basia of $1,000.00 a year for each publi- 
eatieon for the wnexcired or remaining portion of the period id 
eight yeere from June let, 1920; end If you find from the 

eranee of the evidence thet the defendant exergiaed s ie op= 
ion end withdrew the sald work from plaintiff wider the terne of 
said option, then the defendant becaxe Liable to pay to plaintiff 
the eeld swan of money, but om the other hand, If you find from a 
preponderance of the evidence that at the time the work of Aste 
setting, printing, binding ond mailing "Bullding Supply Hews’ was 
withdrewn from Kenfield«l.each Company, and 4% the ry nd of the work 
er San tt vaneomn te Kand br binding and mailing Brick and Clay Reeerd 

tharawn side: each Company, the price charwed 

cietietacnenah & Pisco fox said work was twenty per cent or more 
in excess of the price charged by three or sere responsible print- 
ing goncernn in the sity of CGhieage doing similar work and that the 

enfant befere it withdrew said werk from pluiniiff ascertained 
euch fact, vir., that the plaintiff wae charging the defendant 
trenty per cent o: more in excess of the prive charged by three 
or more reaponsible printing concerne iu the city ef vai doing 
einiller werk, «nd for euch reason the defendant wi therew the work 
from plaintiff, them the pluinti€f cannet recover." 


We 4¢ mot think that the court comaltted error in giving 
the inetrvction oa modified, 

In the view wa have taken ef the evidence there wae euf= 
fielent evidenne to Justify the court in subaltting beth cuestions te 
the jury, nonely, whether the withdrawal of the work waa mode under 
peregrarph 4 or paragrach 7 of the eentract; ani aleo im eubmitting 
‘the question to the jury whether the plaintiff was charging the de} 
fen@ant 20 per cent or more is axeese of the yrice shargad by three 
fF more responsible printing coneerne in the city of Chicage doing 
similor work, 

Counsel tor the plalatiiy contend further that the court 
‘ePred in refusing to give “inutructions Noa. 5 ond 6," which were ree 
Guested by the plaintiff, ‘The imetructions are not set out in the 


brief, but are referred te by the abstract page, Nowever, we have 


@xamined the instructions, and we do net think that the action of the 
eourt in refusing then would justify us in reversing the judgment, 
Por the rearone stated the Judgment ie affirmed, 


AVVLRMED, 
MeSurely, ?. J., and Metcott, J., concur. 
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JACOB PRANK, 
Appellant, 
APPRAL FROM MUNICIPAL 
ve. | COURT GF UNTCAGO, 
THIMLAS ‘5 HOSKIN oouPasty, 238 T.A. 627 


This io am appeal by the plaintiff, gaceb Prank, 
from s judgment im tho oum of 9614.75 in faver of the plaintire 
im em setion brought by the plaintiff on twe promiscery netes 
totalling $2460, exeouted by the defendont ond payable to the 
plaintiff, The case woe tried before the court witheut « jury. 

tne nete dated November 10, 1920, and due 30 days affter 
dute, wan for 94000; the other note, dated September 5, 1922, 
é@ue 90 daye after date, was for $1400, The evidence shews thet 
$900 was paid by the defendant on the $1460, leoving « balanee 
due ef $500. The defendmt deee met demy that the bolemee is 
due to the plaintiff on the $1400 mote, Wut the defendmt alleges 
thet the $1000 mete has been paid. 

Aetarding te the well enteblished rule payment ie om 
affirmative defense, and the burden of preving payment ie on the 
defendemt. Ross v. USE» 107 Ill. App. 579, 561; BO Gye. 

PPo 2253, 1254. 

The only question te be determined is whether the 
defendent hae show by o prepondersmes of the evidenee thet the 
mote for $1000 war paid. 

The plaimtaff wae engaged im the saleon business and 
his place of tusiness was located at the northeast corner of 
Clark ond TLldmeis strects, im the City ef Chicige. The defende 
mt company was engaged in the automobile repsir business, and 
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Ate pince of business was lecnted om Tllineds strect, « few 
doors east of Clark atreet, During several yeare the plainsiftf 
hod Lent the defendant money ond hed cushed the pay checks of 
the employees of the defendent, On mony occsatome the checks 
of the defendant sould retum marked net oufficient funds, ond 
the plaintiff would co to the defendent ond receive an eagunt 
sufficient te aever the checks. At times the pledmtiff exch 4 
eheeke with the defendent as on ecemmoedation to the tefendent. 
Thomne T. Hovkine, prevident of the defenient compemy, teatified 
om Behalf of the defendont, tit the plsintifr had helped him 
& go0c many times; that the plaintiff used to cach payroll checks 
frequentiy, ead when they vere retarmed worked not cufficient 
fwide, the plaintify would garry them cametimes twe or three days. 
The sccomt with the plaintife wae kept on the beoke of thw 
defemduat wider the newe of “eccememdation acceunt.* 

to mappert the plea of payment of the mete fer 72006 
the defendent offered ten chocks ancunting to 91084.33, which 
the defendant claimed were given to the plaintiff im payment of 
the mote. The $64.35, accerding te the texetimony of Hoskina, 
covered the interest om the note. On nome of the chocks wee 
there any notetion or momerendum showlme that the checks were to 
be applied on the payment af the nete; and there wae ne endersee 
ment on the note of ary poymente whatever. The mete wus never 
éelivered toe the defondmt, ond Heokine testified thet he never 
asked the plaintiff te deliver the note te the defemdent. The 
mote woe im the possession of the pleimtiff at the time of the 
trial, and wou introduced in evidenes by the plaintiff. Cswald 
%, Winsor, & public accountunt, whe testified on behalf ef the 
defendent, stated that the mote did met appear en the books ef 
the defendant. Albert F. Bauer, who was formerly on employee 
of the dofendunt, tentified on behalf of the plaintiff that the 
note wae entered on the books of the defendemt im the ncceumedstion 
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aceount. 

Bauer alec testified that he talked te the plaintirr 
about the note and that he told the plaintiff “things ill secon 
be in shape to take sare of that.” Bauer further testified 
that en ome cogavion he apked Noekine if he still owed the 
plaintiff the note for $1000; ant that Moekine oni¢, “eri, I 
knew we will take gare of 14 some day,” 

3 The bocks of the defendant were not produced on the 
trial, Hoskina teatifiad that they were burned in o fire that 
eecurred in the bugement of the prexiaes oceupled by the 4c- 
Panjet. 

The plaintiff testified fihat the checks, Which the 
defendant chains were given to the pluintiff in payment of the 
mete, wore in fact gvem te the plaintiff te cover cheexs of 
the defendant whieh had been cashed by the pleimtiff, end which 
head been returned by the bank marked mot eufficlent funds. The 
plaintiff further testified that in Sovaaber or Deceabor, 1922, 
he eslied wp Hosking and asked him te settle with him om the 
lest lean, namely the nete for 11400; that be, the plaintify, 
gent Keskina « statement of hie, the plaintiff's, account with 
the defendent, and that there soveared om that statement the 
follewing notation, “balance on the Last note, $500, radie 75." 

eakine' wife ond an eupleyee of the defendant testi fied 
om behalf of the defendent thet they saw the statement and that the 
Beotation was “balence of loam $500; one nadie set $76.” the 
@efendant failed te preduce the statement, Heskine said « 
search for it had beon made, but that 4¢ could net be Found. 

%. H, Kedter testified that he boeume connected with the 
defendant company in July, 1925, through » lean of $10,006.00 he 
made that company; thet prior to that time, nowely, in January, 
2923, he had the books of the company audited by o certified 
Public accountant; that he sent to see the plaintiff, showed the 
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plaintiff a balance of G1400 due to the plaintiff, asked the 
plaintiff if thet wos #11 thet was due him, ond that the 
Plaint4ff esid “yos*. On crossesxomination Meiter stated that 
he went to soe the plaimtifsf in Bovenmber, 1922, ond had a cone 
Yerection with him simdler t¢ the one tentified to on direct 
exemination. The plaintitf teotiffed that he newer hed ony 
euch eonversstions with Reiter; thet he met Reiter fer the 
first tine shout « month befere the trial, 

When the mete fer $1400 was given te the plaintiff’, 
the vlaintaf? avked fer seourity, amd the defendant gave the 
plaintiff seme stock as eoliateral seourity. The pleintiff 
teetified thet when this loan fer 014600 we negotiated, Hoskins 
endéd to the plaintaff “that mekes $2460 I owe you.” Heskine 
domed thet he mate any such statement. 

We are of the opinion that the defendmt has mot 
preved by @ prepondermeas of the evidence that the note fer $1000 
wee paid. We hove veoched this senclusion fram a comeiderntion of 
the undisputed facts without attempting te reconcile the con 
flicting ports of the testimony. 
The sewer in thich the payment ef the note is alleged 
*@ heve been wece is opened to eustamary sondect in such 
tremenetions, There was no motetion on the cheeks which the 
Gufondamt claime were given in payment af the sete, te connect 
thes with such poyment. Be endorsement of ony neymente were made 
au the note; id the note wos mever marked paid. PFurthermere, 
the mote wos never delivered te the defendant, wit remained in 
the possession ef the plaintiff. mother faet which raiees « 
sericus doubt ae to the payment of the mete ie that when the loon 
ef @2400 wes mode by the plaintiff to the defendant, the plaine 
t42f vequired the defendant to give him collateral security. 
| ‘The plaintiff hed never asked for security in ony of the other 
‘Reams that he had made to the defendent, end the fact thet he 
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demmnded seeurity when the $1400 lonm wus made wowld tend te 
wuppert the inference thet the (1000 nete was unpaid, 
the testineny of Reiter in regerd to the alleged 

eonversations he hed with the plaintiff in regard te the uote 
of 92400 de wholly iuprobable. If, on Seiter wteter, the books 
of the defondent shewed thet the note of $2400 was the only 
indebtedness te the plaimtict, ohy showld Reiter question the 
plaintaf’ ebout the correetiess of the item? md why shpuld 
Redter inquixe of the plain tif? specifically 4f that "was 011" 
that wos due te the plaintiff? the plaintiff dendes that he 
ever had omy such conyorsutions vith Beiter; thet he ¢i¢ net 
lmow Reiter wnidl about » month befere the trial. But aridde 
from the plaintiff's deninl, the tevtimeny of Heiter is inher 
ently improbable. 

| Cowmeol for the plaintiff contends thet the plaintiff 
ke emtitled te recover reasonable atterney'e Teese, The onky 
teutigony in regerd te attorney's fees wae given by Merry 5. 
Guyon on behalf of the defendmt. We tertifies thet ten per 
gent of the ongunt of » mate would be o reommable, cuctemary 
fee, the twa netes provided for ettomey's fees of ten per 
gente this tarde the «ttormey’s fee for the (1000 mete would — 
be G00; arid for the gaoo belones an the 71400 nete would be $50. 
The note fer $1000 previded for iaterest at the rete ef 7 per 
sent and the mote for 91400 for 6 per cent. At this rete of 
interest the mount ef interest duc on the $1000 note frem the 
date of the note, manoly, November 10, 1020, ta the date ef the 
judgment entercd here, nemoly, June 22, 1928, would be $593.26; 
ond the exount due on the §500 Baluiee on the $1406 mete from Jamaery 
6, 1925, the date of the Last payment of the note, to the dete of the 
 fwiguent entered here would be 974.92. 
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Fer the reanoris oteted in the opixion the judgment 
of the trial court ie reversed, and gadgment in fuyor of the 
pleimtiff wid be entered here im the oom of $2047.16. 

REVERSED aD GUCCRNT Haut, 


MeSurely, . do, aid Retohett, 3., sonewre 
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Daye 
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BEMRY J, WUALLER 
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WR, JUGEICR JORNGTOR DELIVERED THE OPIEION OF THe COURT, 


This te an anpeal by George MH. Rayos, the 4efeitant, 
from = judement on a verdict in the sum of $5,000 im an aetion 
brought by Renry 7, Eusller, the plaintiff, for dawages for pers 
sonal injuriee received in a gellision between a soteroyole ridden 
vy the plaintiff m4 un evicewbile driven by Floyd Dayes, the son 
ef the defendant. 

the principal grounds om whieh the defendent aske for 
& revereal of the juigaent reiate te questions of pleading and proof. 

the declaration slieged that Bloyd Seyes was im busi- 
mess with the defendant as a eepartner; that the autcmeblle "was 
being driven and wider the care, comtrel and direstion ef* Pleyd 
Mayes “as a mexber of and agent fer said firm and eopertnership;* 
wad that “the sald Floyd Hayes, as a member of, ond ag agent fer 
sai@ firm ond eopertnershin, a0 Garélecaly end negligantiy eperated, 
a@reve oné managed* the autemebile that it struck the metereycle and 
ae & goneetuence the plaintiff was infured, The defemdéont filed a 
ples of the general isave. 

On the trial the plaintiff introduced no evidence te 
prove that Pleyd Hayes was « partner in the business with the de- 
fondant, or that Ployd Mayes wae the agent of the firm, 

the defendant offered evidence tending to prove thet 

Loyd Hayes was not a copartner with the defendant, wid that Fleyd 
Kayes was not an agent ef the defendant, 
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The trial court refused te allew the defendant te in- 
troduce such evidence on the ground that the evidence waa lamaterial 
wider the pleadings. 

Gouneel fer the defendant eontend that the ruling of 
the court constituted reversible error; that proof of the allegations 
in queetion im the 4eularation of the plaintiff wan essential in 
order thut the plaletiff showld establish a eause of action; and that 
the defondant's gisa of the general iseue required the plaintiff te 
tank? such proof, 

Zt ia the contention of eaunsel for the plaintiff that 
the proof was not neeeasery; that the plea ef the gemaral issue of 
the defendant adeltted that Floyd Bayes wae a copartuer of the de- 
fengant; od admitted that Tleyd Layes was the agunt ef the defendant 
ond that the autumebile wae wader the centre] and operation of the 
doTentant, 

Ye ure gf! the opinion that the ruling of the trial court 
wan oorreot. 

The rule hag been vepeatedly amnounged in a leng line 
of decisions that the question of the ownership and operation of 
the instrumentality that causes an injury is not put in ieoue by 
the plea of the general issue, ualiehta ¥ v. Loseridge, 187 TL. © « 
a7, 884, 285, 285; Fennsyi vant, 





Brwwhild v. Yalon Trastien ce., 230 123. G21, 624; Carlson v. 
ama, 263 TL. 856, _— 661, 562; Gheeler v. Zhe 
tetorn Indiene Rajlroed Company, 267 Ili, 206, 327; Bepingheff v. 
Putt ore , 176 TLL. App. 57, 586, 587; Kdeshkowaki v. Bostrom, 179 
ma, App. 73, 7%, 79; Smith v. Tappen, 204 121. App. 433, 435, 
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it hue elwo been explieitly held thet the plea of the 
@moral lowe odmite the ucwatird in whieh the defendant ie sued, 
Megbylts v. Leckyr: | 
Ti., 448, 453. 

Gewneel for the defendant contend thes sceording te 
the general rules of ccamen ler ploating the vlea of the general 
iseue 4eee mot sieit alliegetions im the detlaration which are 
sesential te be proved by the plaintif? in order théthe may op« 
tablish a cavee of setion, and that the allagetions in question ia 
the deslarstion that Fleyd fuyes was the parteer md agent ef the 
defandent are net core aliegatiens by way of inducement but muet 
we considered *the charging part* of the ducleration an¢ oonse« 
quently should be proved Wy the plaintisy, hie poultion of 
geowiael fox the defentant cannot be salnteained im view ef the facet 
that £¢ has been cuprealy held that euch allagebiona are matters 
ef inducement; Digaro Unies gyaction Ca, v. Jerxa, supra, po O04 
Sarigen v. sabosag, 26% Whey 486, 46h, 

It muy De said that the argument ef cauwesi fer the 
@efeniant im regerd te the gereral principles ef seweenm lew glenite 
ing le wewered in the cage of Chicago "nion Traction ca 
Supe. in thie reeeet the oowrt geld yey ROG}s 

erineishcn of somars Hor ploaling'te ‘ty seted stiat te tte 
Adoption ef the rule of the eourt of the lidiary term, La, ie 


. ee of Little practices) concern, since the rule of stare 
decile re ig B ar te enforee the law an «we find it, wmless 

















controlling charaeter were grepented 
Siar veuld Spaebly | ng overruling the previeus decisions of 
thie eourt ned ‘ine i the Seuteh ions of law anew. Ve 
see bo hard requiring a defwidant in = ease ef thie 
character te end specially that 1% tae not the owner er in 
orate lig oF operation ef the property or iostrumentaliiies 
which have qaveed the injury. Yhe entoreesent ef this rule 

will, in oux opinion, promote the ands of Justiee.® 


Cowiee, for the defendant further earnestly ineiat 
that the onse af Shore We ie §. AG 4 Th te REG 
is sontrelling sutherity for the contention tet the plea of the 
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general issywe in the case at bar required the plaintiff te prove 
the allegations in question, We do not agree with the contention 
ef eounsel. Im the cane of Clark v. ©: 
the instrumentality with which the agent of the defendant caused the 
injury was « railroad velocipede. The court held that the plea 

of the general isove put in iseue the ownership of the railroad 

and of the instrumentality that caused the injury, for the 

Yeagon that the instrumentality was not one ordinarily er cemmonly 
weed in the rallread business, in the cage at bar the declaration 





alleged that Fleyd Hayes and the defendant were engaged as partners 
im the coal business, “Ye do not think that reasonably it ean be 
@aid that an automobile wae not an inatrumentality ordinarily or 
commonly used in connection with such business, 

| After the trial of the cage hed begun the defendant 
made a motion for leave to file specisl pleas instanter denying 
that Fleyd Hayes was « copartner in business with the defendant, 
and aleo denying that Floyd Heyes wae the agent of the defendant. 
The court refused to allow the motion, 

Counsel for the defendant contend that the ruling of 
the court sonetituted reversible error. 

The accident eceurred on February 24, 1921, amd the 
declaration of the plaintiff was filed on Mereh ®1, 1922. The 
defendant's plea of the general issue was filed om April 14, 1922, 
and the trial was begun on March 18, 1924. The motion of the de« 
fendant for leave to file the special pleas instanter was made on 
Waren 19, 1924. It will be observed that the Statute of Limita- 
tions had rum when the defendant mate the motion te file the 


special pleas. In the cireumstancea we are of the opinion that 
the action of the trial court was not an abuse of discretion. 





se 3 mi. nea 73. 
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Counsel for ‘the defendant assign error on the action 
ef the eourt in giving and refasing certain instructions. The ine 
structions are not set out in the brief of counsel for the defende 
ent. This methed of presenting inotructions for consideration 
by & court of review has been held to be improper. General 





Aop. 201, 26. We huve exanined the bictaheditane however, 
and we do mot think that ay errer properly may be assigned 
on the action of the court im regard to the instructions. 

Gownsel for the defendant contend further that the 
Plaintiff was guilty of contributory negligence which was the 
ereximate esuse of the accident. 

The general. rule in regard te the question of con- 
tributery negligence ia stated in the case of Kelly v. Chicago 
Gity By, So., 283 711. 645, as folilews! 
wr... & eral propesition, the question of contribute 

Py ype of fact for the jury wider ali the facts 
wastances shown by the evidence, (Bale v. Chica 
r ot on By. Coe, 289 LLi. 476) but cases ooeasiona) arise 
ch a person is eo careless or his conduct se vivhativs 
. ef ot vational standards ef conduct applicable te persens in 
& like situation that the court can say, as a matter of law, 
that ne rational person would have sated as he 414 and render 
Judgment for the defendant, * 

In the case at bar the question whether the plaintiff 

was guilty of contributory negligence was a question of fact for 


the jury. 









The accident eeourred at the imtersection of Lawrence 
avenue end Linder avenue, thereughfares in the City of Chicage. 
Lewrence avenue is an eauterly amd westerly street and Linder 
everme is @ nertherly and southerly street. The plaintiff vas 
riding on Lawrence averue and Floyd Hayes was driving the sute- 
mobile on Linder avenue, There is evidenge that the automobile 
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was coimg at the rate of forty miles an hewr, There is also evi-+ 
dence tending to shew that the automobile was ot euch a distance’ 
from Lawrence avenue that the plaintiff reasenebly might have 
believed that he could erose Linder averue in safety ahead of 
the automobile. 

We are of the opinion that the verdict of the fury 
was not monifestly againet the weight ef the evidence. 

For the ressons stated the Judgment of the trial 
eourt is affirmed. 

| A¥v IaMeD, 
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Appellant, 
APPAL FROK BURTOIPAL COURT 
ve. 
OF GHIVAGO. 

BUGSHE A, HUGHES, Administrator 
‘de Denis nen with the iti ennexed DIART.A eoy 
9 @ Betate of SARAR DLIZARSTH i ‘ ( - 
‘TURESR, Deceased, ue S | = eile ‘@) 


MR. FJUSTICR JOHESTGH DELIVERAD THE GPISIGH OF THES COURT, 


‘This is an appeal by Aaren Cohn, the plaintiff, from a 
fudement on a finding by the court in faver of the defendant, in an 
action brought by the plaintiff against the defendant te reeever 
commiesiona alleged te be due te the plaintiff for proeuring a 
purchaser ready, able and willing te buy property owned by the 
defendant, 

After the appeal bond was filed Sarsh Blisabeth 
Turner, the original defendant, died, and the cause was continued 
in the name of the aduinietrator. 
| The principal ground on which the plaintiff anke for a 
reversal of the judquet ie that the finding of the trial court is 
manifestly against the weight ef the evidence. 

By stipulation of the parties all of the avidence was 
taken by depocitions on oral interrogatories and the depositions 
were read at the trial, 

Mrs, Turner wae the owner of an apartment bullding in 
the eity of Chi cage. The plaintiff elaimed that Ere. Turner ree 
quented him te procure a purchaser fer the building; that he pro- 
Gured as a purchaser hig mother, Mrs, Rachel Geohn, who offered to 
buy the building for $75,000; that her offer was approved and ace 
cepted by Krs, Turner, but that Bra. Turner refused te couplete the 
wale, ‘ 
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Mere. Turner denied liability en the grownds thet al- 
theugh she had negotiations with the plaintiff in regard te the 
ganie of the property, she 414 not approve er accept the effer of 
the plaintiff's mother, or agree to #611 the building on any terms 
or conditions; that if the plaintiff preeured any offer from his 
mother to purchase the Building, the plaintiff was aeting in the 
interest of his mother and not of Ere. Turner; aid that the plain- 
tiff 444 not disclese to Mre. Turner the fact that the prospeative 
purchaser was his mother. 

The plaintiff testified that he called at Eres. Turner's 
residence and talked to her in regard te the sale of the property; 
that on nearly every visit the interviews lasted about two or three 
hours; that in the firet interview he asked her if she would give 
him « price and that she #aid she cucht to get $65,000; that she 
said the rentals were around $21,000 a year; that he told her that 
he thought the price ras not ynreasoiatble, but that selling real es- | 
tate with any particular broker was sinsly a matter ef what propoesi« 
tions the broker eoul’ get om a particular piece of property, sna 
that making a sale was then getting the parties together on the 
asking price and the seliing price; that he told her any seller 
ought te get 211 he gould om = sale, and every buyer ought te buy 
as cheap as he could; that after this interview with Ere. Turner 
he salled on her again; that she stated ashe would like to get 
$95,000 for the property; that he teld her he would cee if he could 
procure an offer for $85,000 and that after some further conversation 
in regard to the price she said she would consider 980,000; that he 
told her that he had a party, that he would take over the property and 
whatever offer he procured he would submit te her, ire. Turner, for 
her consideration; that ofter this interview he tock his mether and 
father to see the property; that he and his mother and father *talkr 
it over" and he) the plaintiff, wae “given an offer ef $76,000 fer 
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the property® by his mother; that thereafter he calied on Mra, 
Turner end told her that he had on offer of $70,000; thet Kre. 
turner seid that she vould not take $70,000, and thet after some 
diseuseion he made the suggestion that if she would make the 

price $75,000 he would see if he could get the prospective pur- 
chaser to increase the offer to $75,000; that dire. Tarmer said that 
ahe 414 not like te let the property go at that price, but that in 
wiew of the fact that it wae the lest pleee of property she had 
Left, with the exeeption of the house in which she Lived, which 
she Was aise eontemleting selling if she could get ea purchaser, 
ond in view of the fact that she wanted to clean up #0 that she 
might go to California with her sister, if she got an etfer of 
75,000 she would sell the property; that she asked what his com- 
wlesion on the sale would amount to; thet he told her that his com 
@iesion would be the reguler three per cent fixed by the Chicage 
Real Estate Board and that the commission would emount to $2,250, 
and that the net proceeds to her for the sale would be )72,750, 
less the ordinary deductions for pro rating; that Mra. Turner 
“Seuurred about eollimg the property fer $75,000," but that he teld 
her that the sale price ef 946,000 er $75,000 on an income basi# was 
not commeneurate with the income of the property if ahe put the 
money out ot six per cent.; that the difference on the income of 
$5,000 more or less in the sale price resiily represented.on a six 
per eont basis only $500 e year in her income; that Ere, Turner 
gaid thet the wanted apyprexlmetely one-half eash, oid that they 
finally agreed on $35,000 eash and $40,200 on a mortgage on the 
property to run for five years; that follewing this interview he 
had « talk with his mother in which he told her that he had another 
tulk with Bre, Turner and that she had finally agreed to aecept 
$76,000 for the property; that if she, his mother, wished to pure 

y chase tho asin” tad she would have to pay that amewnt for it; that 
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ghe wala that he showld go shead and consummate the deal for her; 
that he went te eee Krs, Turner and told her that the price of 
$75,000 had been accepted, of whieh $35,000 or, if necersary, 
$40,000, would be paid im ensh; thet Bra, Turner teld him she kad 
spoken with a few friends im regard to the sale of the property and 
that they hed advised her against 14; that one of the friends was 
Wilitem Scott Bond, whelwas eollecting the rent on the property; 
that che eaid that in epite of thet it was her property, that she 
intended doing ap she wished, and that she would #012 fer the price 
agreed on; that he asked her if she hed an attorney whe would draw 
wp the contract for her; that she told him te ge te Bond; that he 
agreed, asked her if he might gall a taxicab and take her down to 
Bond's officw, and that he would al#o get his client fe go down 
there; that he asked her to give bin an order on Bond to draw the 
comtract; thai «he wrete the follewing note te Mr. Bend end gave it 
to him, the plaintisr: | 
“pene Mr. Bend: | | 3 
Tt have about deelted to sell the 47th Guiliding and this 
Wr. Colm has offered me seventy-five thousand dolleres fer it 
forty thousand cash and a mertgage of thirty-five thousand. Wil 
Pour ven ic vin hen mel Meg "teal wet ot pay ay 
— Yours very aincerely, 
Sarah Elizabeth Turner, * 
that he, the plaintiff, went to Band's office with the letter; that 
Bond telephoned to Mra. Turner and informed him, the plaintiff, thet 
bre. Turney caid she 414 not want to go shead with the cantract. On 
erese-examination the plaintiff teetificd that he 414 net try te pere 
guade Mra. Turner to seli; that he did mot think it called fer any 
persuasion; that ke did tell her the mei ghhorheed was all colored 
amd the probabilities were that seaner or later cobkored vesple 
would get inte the bullding and that he thought thie wowld depreciate 
the value of the building; that he ala ted her that the building 
was on old four story building, which was mot az desirable as a 
three story building. The plaintiff further testified on eross- 
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exesination that shen Mre, Turner gave him the note to Bond, he, the 
Plaintiff, read it ond said te her, “I note here that you say ‘I 
have about decided te sell, snd yeu should have said, ‘1 have sold 
or have agreed to eell';" that she sald, “That is Just my way of 
putting it in haste.” 

Mrs, Rachel Cobn, the mother of the plaintiff, testified 
om behalf of the plaintiff, that the plaintiff asked “as* if “we* 
would buy a nice piece of preperty; that "we" thought of buying and 
that the plaintiff said he had"a nice pieces ef property in view that 
he thought would suit ua, ond that he woul4 take us out te see it;* 
that “we wert over and leoked at it and that 1t locked good" to her; 
that the plaintiff told her that re. Turner was asking $46,000, but 
thet he had talked with her and that ahe bad decided to take $80,000; 
that she, Ere. Cohn, did not feel aa if she wanted to pay $86,050, 
ond that she told the plaintiff he might offer irs, Turner $70,000; 
that the plaintiff came agsin to see her, Ure. Gohn, told her that 
he hed seen re, Turner, offered her $70,000, and that she weuld 
net listen to that, but that she did come down to 876,000; thet she, 
irs, Cohn, econeulted her husband abont 14 and he sald if it was worth 
$70,006 it ought to be worth $75,000, and te muke an offer of 
$78,000; that she told her son that she would buy the property for 
$75,000 and that he could make arrangenenta for payment in any way; 
that if Ere, Turner wanted all gaan, she, Bre. Gehn, could raise the 
$75,000; that she, Mrs, Cohn, was im a povition te pay all or part 
of the $75,000, 

Om eress-exanination Mre, Cohm testified that the plain- 
tAff ald not urge her to pay $85,000 or to pay $80,000, 

| Andrew B, Caeweli, a banker, gave testimony on behalf of 
the plaintiff whieh shewed that kre, Gehn was financially able te 
buy the property. 

live, Turner, whe was 78 yeara of age, testified that 
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ehe had never offered hear property for enle te anybody; that she 14 
met stete te the plaintiff thet her property was for sale; that the 
first time that she met the plaintiff wae when he @alled at her home 
am¢ epeko to hor about the procerty; thet his visit lasted for tro 
or three hours; that her reseliaction of the conversation was not 
@lear; that he said the property would net be worth very much be~ 
gause the neighborhood was changing; that colored people would get in 
there and a1) sorte of things; that the buliding wae o14 end not worth 
ae muck of it had been; thet she told him a deszen timer that she did 
net know whether ghe wanted to sell or not; that she had more than 
one lengthy interview with the plaintiff at her home; thet at none 
ef the interviews 414 she tell the plaintiny that if she got an offer 
© she would meli; that the plaintiff kept saying, “Why 
don't you say you will sell ft," and 4ifferent things of that kind; 
that ghe eald, "I don't know whether I want te sel) or neot;* thet she - 





revestedly Py that when she wrote the Letter te Bond she 
hed about made we her mind te let him eel] the prorerty; that the 
Plaintiff anid, “Why 40 yeu eay ‘about?!’ that che anid, "“Neesuse I 
have mot. Kow that ie exactly it. I don't know whether I want te 
ell it or noty" that softer this interview the slaintiff came baek 
that night; that the plaintiff said he wae eurprised ta think that 
she had changed her mind; that ehe ssid, "Well, I nada't made up my 
mind;" that she docan't knew what she seid; that are told him she 
didn't want to talk to him; that be said, *What about the prer 
broker?* that she snewered, "The breker, what do you mean?* that 
he said, “fhat about my commdesion?® that she replied, “You bave no 
right to any commission, you haven't sold anything fer me;" that he 
said, “1 will ove you;" that she replied, "Ge ahead and sue.* Mra. 
Turner teetified on eross-examination that after the plaintiff left 
with the mote te Bomd she told Bond that she 4i4n's want te sell; 
that the plaintare head been urging her to well, and that she had 
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mlmoet Aecided tc let him have 1%; that the plaintiff wanted her te 
sign some paper and that she anid, "I shan't sign any paper. You 
aust nee tir, Bond.” 

Mere. Gusen A. Plerce, « sister of re, Turner, teatified 
om behalf of the defendant that she wae present durimg all of the 
firet interview between the plainti:f and Mrs. furner; that the 
plaintiff said to kre. Turner, “You know it would be a grunt deal 
better for you, Mra. Turner, to se1) your property and put it in 
Liberty bende, the “niggere” will get in there and then your 
property will go ¢om;* that Fre. Turner said, "I don't mow 
whether i want te sail it or mot. I Juet lent my friend, I can't 
think;" that the plaintiff said, "Gh, Mrs. Turner, please, please 
tres. Turner, 0¢11 your property to me and put your money in Liberty 
bends, You know it will be a great deal better, and I have got a 
Glient te buy it;* that the plaintiff never teld the client's name 
nor never brought any client there; that Ere. Turner said, “Why de 
you went it if it is going to hevwe ‘niggere' and ie go old?* that 
he replied, “Yell, my client wants it;* that at another interview 
between the plaintiff and Ure, Turner the plaintiff kest secing and 
urging Bra. Turner to sell the sroperty; thet Mire. Turmer said, *2 
eun'S even think because I an in such sorrew for my friend. I don't 
know whether 1 want to a#ll my building er not;* that then he would 
say, “Ere. Turner, oh, Ure, Turner, please, Mrs. Turner;* that she, 
the witness, does not think that at sither of the interviews kre. 
Turner said if she got an offer of $75,000 for the property she 
would well; that she, the witnese, heard « conversation between the 
plaintilf and Bra, Turner about the wording of the note te Fond; 
that the plaintiff sald, "Why deo yeu say ‘shout '?* that che can 
remember that (istinetly; that Mre, Turner said, "Because I have 
not really made up my mind, I want to talk to Mr+ Pond;" that she 
heard snother Gonversation between the plaintiff and Mra. Tarner; 
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thet Mre, Turner told the plaintiff that she ¢id net want him ever 
to come there aguin; that the plaintiff sald, “What of the broker, 
what of the poor broker; " that Mre, Turner aaid, "What do you mean?® 
that he avewered, “Shy, where are my commissions?” ‘that Kre, Turcer 
replied, “Your coumissions; I don't owe you any comulsctone, You 

have done noteing for me. I didn't hire you;"* that be eald, "Pell, 
I will sue you;" that Mra, Turner said, “Go shead aid sue," 

Wiliiem Beott Yond testified on behalf of the defendant 
that shen he read the note from Bre. furner he said to the plaintiff 
that the mote did mot aay thet Eres, Turner hed decided ts sell the 
property, but thet ahe hed about decided te sell; that he asked Eyes, 
Turner over the telephone whether she wanted to se]1 ana thet she 
seid mo, she did mot; that he told the plaintiff that Mrs. furner 
@aid that she did not wart to sell the property; that the plaintiff 
said that ehe had agreed to sel the property, Bemd testified on 
erose-examination that he did net understand the follewing part of 
the mete: "Will yeu see him and tell me whet it will be necessary 
for me te 4ef I will come to you when you want me te;" that this 

| clause coupled with the first part «of the note was the reason he 
wanted te talk to Ere. Turner; that he was doubtful whether kre. 
furner hed told the plaintiff she would sell, or whether she was 
Still omly negotiating; that he esul4 net interpret the oné of the 
setter; that the letter docs not hitek we; that he told Mre, Turner 
in his opinion she sheuwld not #011 the property; that he thought it 
Wee valuable property for her to keep, 

We are ef the opinion that the plaintiff hes net shown 
by & preponderance of the evidence that Ers. Turmer finally and 
definitely agreed to sell her property. On the plaintiff's own 
testineny, fairly wd resecnably interpreted, it is net eatiefacto-~ 
wily or convincingly shown thet Mrs. Turner convented to sell the 

: property. The was in « state of indecision, rather inclined to 

















“fav ach dow tat $2 nia daft Weneana ty aa “Me 
roitent weit te tea" ,btke PRid ning oa tat 
Pe: call «diame neue can cided tats * pm 
vert 240% daett *Seswowe femte A te ar ’ “e 
ee Anebar tears eae wey aye ener £ yom e 
hon sbiee ei ted “amen, thet Heed % py : 
| “0d Rise thematic aor <P haa enero’ Paki i 

Prctcotee edt te Vissed _ e pedi ttyns bavi ene | 


Pie 


“ie tact hus Sion ge bediow ore i 
Rocccisad + ead seta EAE i att wit te “at ie 4 


tanaeonss of Lhgw #1 taste ‘e Saue hae ‘elias 
Bis recs etanadegireipaoe- 3: ry 
ee seared feriagen one se tani weet aot 
tae es eee Ty hem 2 hare wate Va Ad bee bey att 


SM 
a Ae sa eat someen ink ton iter ant Amel _pyatten 


As -9 wit, 


ain ona ioe elzaias 
bee, a ag 


ni ca mointen at 20 . A 





gell, it is true, but unable to reach a poottive cenelusion, She 
aid not requeat the plaintiff to sell the property, The plaintiff 
@aliecd at her home and eolicited her te nell the preperty. There 
were several lengthy interviews between ber and the plaintiff, and 
various argumente were urged by the plaintiff to induce her to sel 
the property, The plaintifY testified that he did met try te pare 
suede her to sell the property; that he did net think that "it 
¢alied for persuasion,” yet the ploimtiff admitted that he did 
tell her that the neighborhood around her oraoperty vas eolored 
and that the probabilities were that soomer or later colered 
people would get ints her bullding. Ee eleo aimitted that he teld 
her that her building was ax old four story building ond wae Lees 
Aesiravie then a these etory bauilting, The fact that these argu« 
wente were used by the plaintiff Juetifies the inference that 
Mre, Turner wae rekuctamt te #11 and that the situation did 

eall for gereunaion, Furtherwore, the fact that the plaintiff 
himeelf wae avrare of Mire. Turner's undecided state of mind is 
shown by his testimeny, im which he stated that he questioned 

her concerning the uoe of the word “about” im the mete to Bond, 
Ke recegnined that thea way the note was werded Eye, Turner had 
pot Sineliy agreed to sell the preperty, wd he teld her that she 
showld bave said, *I heave 014 or have agread to sell.* Although 
he testified further that Mre. Turner's explanation was that it 
was just her way of putting 14 in haete, yet he did mot insiat 

ea her chonging the language in the note. Im thie cenneetion it 
must be borne in mint that the glaintiff testified thet Era, 
Turner told him thet she did aot like te let the property ge at 
: $76,000, the amount nated in the note; that Ere, Turner *Aesurred 
xbout eelling the property fer $75,000," 

As we have previcusly stated, we do net think that on 

the plaintiffis own testimony 4t can be said, reasonably and fairly, 
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that Mrs. Turner definitely agreed to sell the property. When ali 
of the evidence is considered we are clearly ef the opinion that 
Men, Turner never reached a final conclusion. 

We are further of the opinien, aa an independent eround 
ef our decision, that the plaintiff is net emtitied to recover any 
eommicaions fer the reason that the evidence shows that while the 
Plaintiff was attermting to aot as the agent of Ors. Turner he was 
the arent of hie mother, ond that he did mot dineleve to Myre, Turner 
the fact that he was acting as agent for his mother, 

the rule ie « familiar one that @ pereon cannet act as 
the agent of both the seller and the buyer witrowt the antherity, 
knowledge and consent of beth, Lawton v. Lacken, 72 112, apn. 442, 
443, 444; 2. @. section 367, p. 712; aud om agent who represents 
the adverse party without hie principal's conseit cannot recevyer 
compensation from either hie principal or the adverse party. 2 ¢.J, 
geetion 367, po. 712, 713; section 450, p. 763, 

in the case at bar the evidenee shows that the pleintiffr 





wag more interested in securing a good bergain for hia mother than in 
tieking an advantageous sale Tor kre, Turner, Altheugy the plaintiff 
efmites that he told kee. Turner that $05,000, the price whieh she 
thought the eught to get for the property, wae net voreasonable, 

yet ke mate no effort te induce his mother te agree to pay thet 
emevunt, he 4id net even urge his mother to pay $8,005 fer the 
property, Gn the contrary, he seye thet he talked to his father 

and mother and “was given an offex of $70,000;" and that thie offer 
he communicated to Mire. Turner, When Mra. Turner refuced this offer 
he suggested to her that he would see if he could get his “prospective 
purchaser" to pay $75,000. His testimony that he told his mother 
thet he had had anether telk with Mars. Turner and that ehe had 
"finally" agreed to accept $75,400 is significant. That he was ene 
feavoring to sequre the lowest price possible for hie mother is alee 
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evidenced by bis efforts to depreciate the value of the property by 
telling Mra, Turner thet the bDullding was undesirable beeavse it 
was an o14 fowr wtery buliding, and ales by teliing her that the 
velue of the buliding would be decreaned bacause of the colored 
neighberheod around the bullding. A further elrownstanee tndlaating 
that the plaintiff wae not seting for the best interests of Bre. 
Turner io that although his mother wee willing to pay $75,000 cash 
for the preperty he never comeunteated that fact to Bre. Turner. 

Without discussing the evidence further we think that 
it clearly acnears from the evidence that the interests of Mra, 
turner ond dre, Cohm were conflicting; that the plaintiff shewld 
net have scted ae the agent for both without dieslowing the fact; 
and that in acting im the dual eapacity he seriously prejudiced the 
interests of Mrs. Turner. 

The rule is well oetabliehed that the relation ef an 
agent to hie principal is ordinarily that of a fiduciery, ond an 
such it is hie duty in all dealings concerning er affecting the 
subject matter of hie ageney te act with the utmost good faith and 
leyalty for the furtherance and advaneenent of the interests of 
hin principal. 2, 37, section 353, p. 692. 

Yor the reasons etated in the opinion the Judgment of 
the trial court ie affirmea, 


ASPIRED, 


Kelurely, #. J., and Matehett, J., concur, 
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thie iw om appeal by Borris Shleneky ond hie wife, Annie 
Wihensky, the defendants, free a Judqment im the eum of $1000 in 
faver ef the plaintiffs, Jooegh Greenwald and Abrehom 2. Cohen, 

ix wn agtion brought by the plaintiffs te recover comm asions alleged 
te be tue to the plalntiite far preowring « purchaser ready, able 
amd willing to buy property belenging to the defendanta, 

The claim of the plaintiffs is that they entered into 
a agreement with the defeniante te eredure purchaser for preperty 
of the defendants, at the met ories of $30,060; that they, the plaine 
tiffs, procured » purchaser by the name ef San Kubenetein, whe was 
Peaty, able and willing to buy the property for the sux ef $92,000; 
that the defendants refused to weil the wroperty, 

Gounvel for the defendants conten!’ that the plaintiffs 
have net proved by a presonderance ef the evidense that the terme of 
the wale of the property were accepted by the slleged purchaser, Gam 
Rubenstein, We think that this contention is serrect. 
| tm behalf oF the giaintilfs three witeenses testified, 
the plaintiffs thecselves aid Jom Aygbeneteia, 

: ‘The tuetingny ef thege three wlinesees is indefinite and 
uneatisfectery. Ye shalk state their testineny in their ewn language 
ae nearly.as possible. 

Joueph Greenwald testified that “a party" told him that 
Pileneky wanted to weld “the Duliding;* that he, Gremreald, rang the 
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bell;” thet when he rang the bell he saw kre. Wilensky; that he 
nid to her, “Are you Urn. Wilensky, the landlady?" that she said 
“yea;* that he said, “Do you want to sell the building?” that she 
gaid, "Yeo. Are you real eetate broker?" that he said "Yes;* 

that she said, “Whe is the ether feliow?" that he said, “My 
partner; thet she said, "Come in the house;” thet he went in 

the house; that he said, “What is the rental?” that abe eaid, 
*Moout $535¢" that he gaid, “What ore you getting for the flats 
about?” that she said, “About $75 or $60 fer six;* that he 

“pinned her down;* that he said, “®hat is the price?” that she 
gaid, “Hr. if you aot so buyer, I am awful elek; I want to go to 
Califernia, you oan do quick buciness with um;" that he sald, 
Where ie your bushband?* that she maid, "Whatever x do, it is 

dome, but if you want to see my husband come down tenight;" that 
he esked her the price on ahe anid $30,000; that he teld her 7 
three per cent. commiagions; that she aaid, "Yea, it in umterateod 
you are working for commiasions;"” that he said, "All right;" that 
he gaid, "What is the mortgage?" that she said, *$12,000;" that 

he eke, “iow long te run?“ that she sald, “About fourteen montha;* 
that he asked her how much ¢ash was to be paid; that she emid, 
“About 916,000;" that she said the balanee on «a second mortgage was 
"About $200 a menth;* that he exid, "I believe in about am hour I 
will be arcwnd with ao customer;" that she said, “Any time;* that he 
“Went over to Rubenstein:;" that he, Greemraid, knew Rubenstein was 
in the market to buy; that he, Greenwald, waid, "I have got a nice 
little deal for you;* that he, Rubenstein, eaid “Where?* that he, 
Greenwald, said, "The southeast cerner of Grenshaw end Central 
Park; that he, Greenwald, hie partner, Abraham %. Geohen, and Sam 
Rubenetein went to the Wilenskys; that he, Greenwald, introduced 
Rubenstein to Mra. Wilensky; that °in the meantime* drs. Wileneky 
ealled him, Greenwald, aside; that he said, “What?” that she said, 
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“Listen, It is $31, 000;" that be enfad $50,000;" that she seid, 
"Toll them it is $31,000; anything ateve $30,000 will be your 
commission;" that he eaid, "Are you going back on your word?* 
that the anid, ‘Before we go any further, it will be $30 600 
net to ms."° Greenwald testified further that Rubenstein said, 
*l like the buliding. I own the stere on Bedzie avenue. Let's 
6s tack, I wili stay in the store. iy wife will lock at.* 

Gp to this point of Greenwald's testimony it is 
Obvious that Rubenctein hed not agreed to buy the property on 
any teres. 

Greenwald further tertified that kre, Rubenstein went 
with her hucband te leok ot the property; thet she saw the Plate; 
that Pubensteim anif4, "It neede eleaning;* that he, Greenwald, sald, 
"Sho says, ‘all right.' Let's go back. He will tell you what we 
will 40." Who “she” ond "he" refer to ie not clear, I¢ may be 
that “she* refers to Ere, Yiienaky amd that "he* refers to Ur. 
Vilensky. Greenwald continued: "fhe feliewing day I went over 
te Mr. Sileasky and once, I believe, about trelve o'clock, I met 
him at home;* that Yileneky sald, “Yes, my wife told me. Whatever 
my wife says goes;" thet he, Wilensky, “would repeat the seme thing 
about the price $31,000 snd he tells me '330,000 net te me, $1,060 
will be your commission; '* that he, Greenwald, said, "I am satisfied 
with my comienion,* 

| In our interpretation ef the testimony, Rubenstein had 
not yet sgreed te pay any definite amount fer the property. Prem 
Greenwald's teetineny 1t would oppear that Greenwald war intent 
only on showing thet hie commissions were ‘4efinftely fixed. 

Greenwald testified further that he and Rubenstein and 
Vileneky met again; that “they fixed the price;" that he, Greenwald, 
aid, "kr, Wilenaky, on my side is everything satisfactory, We 
will close the contract;" that Vilensky said, “I will let you 





























i eens ists Pe a ras é pnw fe 8 





‘pee cee wa nekw #2 pA Ket ciel ay Oe <a 
bide abntecaded! sexe Airc Sadia seep beats * 
efgod” Sonnets BEADS We evete 62% are ee anit ii 
te tool itty athe niet  cebdal uy a mae 


{engEh GUE waa te SAN PCP EOE Sot AW Hoe OP Hat 
thon iawenaGe ok Pelt *pgutiins to when ATP tee a 
6 hele Wink Eend He aN cakr on, oVd0k” * TE 5 
Bla Ss: ier ‘baw 4d ao Sok igi gil seis i 7 | 
Besos wits sichincnd eal wali See bwexriel ae wv vie'ton “ec 
ven i haters ‘nities Sytede bee ‘ei! 7 Wo si Sie Sai 
 heeesne nei hLad Wits ya pao dieu ¥ ‘idee * 
gated? esis ot Sndqae ttedv’ yytomm ie we a pig 
Ck Me wow 
eben ted ¥ “ enietaaiet “~ % tes rae 
Sie sapasiet: one mpdies ovtoner oct at 


know through the agentse;” thet Wilensky sedd, "ALL right, evarye 
thing iy eatisfectory, $52,000, $10,000 cash, $250 ver month, 

you heave got enough to pay. You have got $535 from the building;” 
that Rubenctain sald, “411 right. iot's make a date for 2 cone 
tract; that Yilenshy sald, “I will Let you knew through the 
agents,” 

t¢ will be observed that fubenctein had not yet 
definitely acesnted any terme for the sale of the greperty. 

Me merely proposed a date for making a contract. 

Greenwald testified that he went to see Vilensky 
again, tut he did not say that Bubenstein went with kim, Greemrold 
teotified that he, Greenwald, said, “Mr. Wileneky, can you not 
tell ue now?" that Wilensky said, “Ho, come back tomerrow;* that 
he, Wilensky, eald, "X will ¢all ap my son;* that Wileneky went 
eut of the room ard came back im ten minutes amd sald, “My son 
aye it te worth $35,000;" thet he, Greenwald, said, "You have 
evelled the entire deal,* 

Greenwald testified further that he, Greenwald, en- 
feavored to arrange a woeting again with Wilenesky bet did not wue- 
coed. 

 eroge-oexanination in engwer te the queation, *Did 
they anter inte any written contract vith you?* Greenwald made 
this singular asewer; “With me? I was there with my witnesses 
and go om. We made arrangements ae we 4o om all deals," 

#rom a consideration of Greanwald's outire testimony 
we sre of the opinion that the testimony does not show that Rubene 
stein definitely secepted any terms of asle of the property. 
| The testineny of Abraham 2, Cohen is of the same 
Wague, unsatisfactory character as the testimony of Greenwel a. 
Cohen testified that he went with Greenwald te see the Filensxys; 
that they saw lire, Wilensky; that Greenwald said to her, "I hear 
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that you want to sel) your place;* that she said, "Sure I want 

to sell my place, because I want te go te Gnlifornia, I am 

st ck;" that they asked her who had charge of the apartments; that 
she said, "My husband will agree to everything I will do, he is 
satisfied;* that they asked the price; that she said, °30,000 

for the bullding;* that they asked her what was the rent and that 
she said $535 a month; that she said there was a mortgage of 
"12,000 fourteen months, six per cent.:" that they asked her how 
much cath she wanted and that she eald, "$10,000 will buy the 
place;” that she sald there wae « "balance on second mortgage 

$200 a month;* that they told her, "We thought we ought to buy 
it;" that he, Cohen, and Greenwald tock an automobile and brought 
Rubenstein; that Rubenstein said, “Hew much do you want for the 
pleee?* that she sald $36,000; ‘that Rubenstein said he ilked the 
Place; that “right away she eaid, '$31,000';" that "they" said, "We 
come back tohight and see wr. Wileneky;* that that night “he* asked — 
her, "Why you go beek om your own word?” that Wilenaky said, "My 
wife meant $30,000 met; everything abeve $30,000 belongs to you; 
that then “We brought him « I think tomorrow it was we brought 
Rubenstein again te the building. We made the price fer $31,000; 
that Wilensky, who was sitting by the table, said "All right;" that 
Rubenstein asked “when we wae te make the contract;* that Kr. and 
Mrs. Wilensky said to Mr. Rubenstein, "I will let you knew through 
the agent the time te make the gontract;* that “they went home and 
Fight away after we came back to Wilensky, ‘Are you ready to close 
the eontract?'* that Wilensky sald, "No, I will ask my son; that 
“We asked, ‘Why are you going back on your word?'* that Wilensky said 
“Never mind; this is business; the property is net yours. I am the 
boas. I gan say anything I wieh;* that Wilensky “told us te come 
back tomorrow,” that *we* went back and Wilensky said, “Come a day 
after;* that "it was dragged along a few days;“ that then “We go 
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and Wy, and Bre. Wilenaky came out and said, ‘My son said the bu§ide 
ing is worth $55,000; we shall mot sell for leas than $35,000,'" 

it will be observed that Gubien did not testify that 
Rubenstein agreed to pay $51,000. Furthermore, Cohen did not tes- 
tify that Rubenstein agreed to pay any fixed amount, Cohen testi- 
fied that Rubenstein asked, "When we wae to make the contreact.* 

Rubenstein testified that Greenwald took him to the 
Wilenskys; that they saw lire, Wilensky; that ahe told tim, Ruben- 
#tein, "I am going te sell the property. I as sick, I want te ge 
to Galifornia, I feel very bad. i am sick here in Chicago about 
the weather, iI will go to Galifernia;* thet Greenwald told him the 
price in the prenence of Bre, Wilensky; that Greenwald aaid he 
Wanted $31,000; that the “agent” sald in the presence of Ere. Tilen- 
Sky that the first wortgage wae $12,060; $10,000 eash, and $200 each 
month fer the second mortgage; that the second mortgage wae $9,000; 
that he, Subenstein, saw ir. Wilensky ones; that Mre, Vilenaky, 
Greenwald ond Cohen were present at the time; that he, Rubenstein, 
teld the Wileaekys he would pay the price $41,000; thet they eaid, 
*X will let you know by the agent;" that he never eaw elgher of the 
Wllenakys after that, 

it will be moticed that Aubenstein 414 aot teatify 
that either Silensky er Wilencky's wife stated that the price of 
the property was $51,006. Rubenstein merely testified that Green} 
wald sald in the presence of Urs, Wilensky that he, Greenwal4, 
“wanted $31,000." What Mire, Wileneky aid te this is net stated. 
Her acquiescence in Greemreld's statement eould only be inferred, 
Sut the subsequent testimony of Rubenstein to the effeet that when 
he told the Wilenskys he would pay $31,000, the Wilenskys said they 
would let him knew later, shews that the Wilenskys never understood 
that they had mgreed te sell the property for $51,000, 
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From o consideration of 011 of the evidence on behalf 
ef the plaintiff's we are of the opinion that the plaintiffs have nat 
proved by a prependeranes of the evidence that the defendants defi- 
nitely fixed the gurchaee priee at ann ,000, or that the proposed 
purchaser, Rubenstein, ever actually understeed or accepted that 
amount as the final amount which the defendants agreed to take for 
the property. inal negotiations were never reached by the parties 
im regard to the purchase price, 

It is unneceseary toe state or discuse at length the 
teatimony on behalf of the defendants. Sriefly stated the testimony 
is ae follows: Wilensky testified that he never talked te Rubenstein 
about selling the bullé¢ing; that Rubenstein's testineny was perjury; 
that be, Wileneky, talked te Greenwald, but etated that he would not 
eel fer ese tham $36,000, 

Mrs. Wilensky tentified that whe never saw Rubenstein 
watil she saw hin in court at the trial; that Greenwald and Ceram 
game to her home; that they sald somebody sant them aad they asked 
iv she wanted to #e)1 the house; that she said, "I don't kmew any- 
thing about whether my husband wante te sel11;" that she never stated 
either te Greenwald er Cohen that she was siek and wanted te go te 
Galifornia; that she had never been out of Chicago; that she did not 
know when the mortgage wee due; that hey husband collected the rent 
and that she never knew how much rent her husband reeeived, 

¥@ think the judgment egheuld be reversed with a finding 
ey facts, The ease was tried before the court without o jury. Bixich 

#9) ne fo., S12 T11, 343, 387. 
REVERSED VITR FINDING OF FacTs. 
@eSurely, ©. J., ond Batehett, J., sonewr. 
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219 + 29636 FIEOISG OF Facts, 


We find that the defendanta never fixed the purchase 
price of the property at $51,006, end never agreed toe sell the 
praperty te the preepective purchaser, Rubouetein, at thet price; 
that there never was any definite final agreament on the part of 
Rubenstein to purchase the property for $31,000; that negotiations 
in regard te the purohase price were never conawmmated. 
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(ERED THE OPINION OF THR coURT, 


This it an appeal by Miam Goldatein, the plaintiffs, 
from a Judq@nent in favor of Hli hb, Feleentheal, Willie: FF, Struckman 
omd Henry Berger, the defendants, in an action by the plaintiff al- 
Leging that the defendants converted to thelr own use a diavend — 
belonging te the plaint{fr, | 

The 4efendante are a fire of levyers in the City of 
Chieago, They came inte poeseseion ef the diawond by virtue of an 
agreement settling certain litigation in a guilt in equity in which, 
at solicitors, they represented Samuel Spetein, e dianond dealer, 
By the terns of the agreement the defendente were designated to 
receive the diamond in question and other disawonds, and were au- 
thorized to convert the diamonds into cash and to distribute the 
cash among the complainants in the suit in equity. 

The cave wae tried by the court without a fury. 

The plaintiff, who was a dignond dealer, hed done busi- 
nese with Epstein for several yeare. During that time they had been 
engaged in transactions amounting apprexinately te 91,000,000. On 
May 14, 1920, Epstein received the dimond in question from the 
Pleintiff on what is terned "memorandum." fhe memorandum wae in 
printed form and was worded as follews: 


* 
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"Nemo randum. 
Rew York May 14 1920 


From 
Max Goldstein, 
15 Kaiden Lane 

These goods are sent for your inspection and remain 
the property of Bax Golistein, 18 Maiden Lane, and are to he 
returned upon demand, | 

Beales take effeet only from date of approval ef your 
inspection, 

briliiant 19 63 at $375 


$7364 
(Signed) 5S, Bpetein® 


Beeause of the ambiguous character of this memorandwe 
the court permitted the piaimtiff and Epstein to teatify to what 
they understeod sueh an agreement te mean, The plaintiff's tea- 
timony was av fallow: 


*t understood by giving bim the goods on mexorandum that 
the goods belenged to me aid he could only sell them for eash. 
I widerateed that >« was te a6 out and sell the stone and that 
he wae to get epot cash for it and then turn the epet cash over 
te me. He hed the right to sell it as a broker. He had the 
right te throw it im the water if he wanted te as leng as I 
got the eaahd He hed « right to sell 1% providing he gave 
me the cash. He did not have the right te deliver it te any 
other person on memorandum, Ke showld not even give the stone 
out of hie hande and if he does im euch case he applies fer a 

ermit to lsave the stone on memorandwm with seme ether concern. 

has got to ask for perwlesion from the ower and has te mail 
and give at once the owner a memorandwm with the other cherge 
book that sane stands on menorandwa, Such are cur relations in 
the diamond business. He had the right to sell it for spet cash. 
He was on gee to wail me er give me at once the money he col- 
lected. 1 sasket him oné be agreed te give or send me ei ther 
certified check or the oash." 


Epstein testified as follows; 


"The memorandwa business I have done with Mm. Max Goldstein 
ond othere were based on o mutual verbal agreement. That means 
that whatever 1 took te Ghicago with me, I had the sole alter- 
native to de with the merchandise whatever I pleased. Goldstein 
end the others had te charge the amowmt given te me on menerandum 
againat my ageount, uvon the receipt of notification on my part 
te that effect. If I should get several papers ef dianonds from 
Mr, Goldetein, my bagel yr ey that the arrangecent being on 
menerandym wae that i eould dispese of either the pareel or the 
bp bill and metify him te eredit this up to me. It is imma- 
terial whether 1t was one atome, one parcel or the entire memoe 
randum, If 1 broke the parcel, the entire bill was te he 

ged up agsinet me. After the bill was charged ageinat me 
and rendere? against me I beoane the owner of the stone.* 


At the time that Epstein received the diamond in gquce- 
‘tion from the plaintiff he alse received other dianonds aggregating 
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in value approximately $11,000. The other diamonds, however, sre 
not involved in the plaintiff's action, 

On May 14, 1920 » Epstein delivered the diamond in 
question on “memprendwa® to « diasend desler named Osear MN. Bloom, 
In payment for the dissend bloom gave hie checkte Epstein post- 
dated Jue 12, 1920, Gm hey 25, 1920, Bleem pleiged the d4ianend 
with Arthur Valinets, a joweler, se colleteral seourlty for money 
Yalinets lent to him, Valinets sold the diauend with the consent 
of Bloom to a man named Planegan. On dume 4, 1990, an involuntary 
petition in benkruptey wae flied againet Bleem, Spstein wae a 
erediter of Bloom to the amount ef 7139,000, Epstein retained the 
defendants to represent him in Litigation sgainst Bleom, In an 
sotion of reslevim begun by Bpetein, the ‘tiawomd in question, which 
Valinets, vith Bloom's consent, bad sold te *lanagenm, was recovered. 
Shortly therestter a bill in equity was filed by Spetein and others 
eharcing Bloom, Velinets and othera vith « conepiracy to defraud 
Systein and his eo-complsinonts. In the avit the defendants rep} 
resented only Spstein,, ‘The suit was settled and the agreement 
previously referred to, by which the defendants obtained possession 
of the diasond in question, was entered into by the parties to the 
Litigation, 

in the view we tuke of the case the principal cuestion 
and the only one to be deteruined, ia whether the “nemerandum" con~ 
stitutes a ballwent or conditional sale. UGouwneel for the plaintiff 
contend that 1t Was clearly a ballment. Gounweel for the defendants 
maintain that 14 was a caniitionsl sale or eale on appreval. 

the wemoersandwmads very ambiguous, and the interpreta. 
tions of ite meaning ae given in the testimeny of the plaintiff and 
Spetein assiet very Little in explaining ite intent, In our opinion 
the memerandym should be considered a conditional sale, It wae net 
& ballment as neither by ite terns nor by the construction placed on 
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it by the plaintiff and Epstein was it obligatory on Epstein to re-~ 
turn the diamond, Epstein eould comply with the provisigns of the 
memerandua by seending cheeks or eash to the plaintiff, The rule is 
that “when the identical thing delivered is to be restered, theugh 
in an altered ferm, the contract is one of bailment, and the title 
te the property is not changed, but when there 4a no obligation te 
reetore the specific article, and the receiver is at Liberty te 
return another thing of equal value, he becomes a debtor te make 
the return, and the title to the property is changed « 1¢ is a 
sale." Lonergan v. Stewart, 55 Til, 44, 49, ‘to the same effect 
oh + Ragtresa, 150 111, 206, 
, 187 TAL. 573, 
independent Brewing Asa'r Cooke Brewing Go., 169 TL. App. 
347, 351; Sia v. eee, 7 Iii. App., 233, 745. Counsel fer the 
Plaintiff assert that the ease of Fiegt v. Hertz, 201 Ti. 594, 
announces a different rule amd that the cases above cited “are not 
a8 carefully considered" as the case of Floet v. Hagtg. Ye do net 
think that the latter ease modifies the general rule in regard te 
Dallment se we have stated it, 
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In our opinion the memorandum was not a sale ip 

Praesenti. The title te the diemend ¢i4 not pass to Epetein ine 
mediately, but the title did pase to him after the inspection of 
the Jimvond was made and sppreved by him. Counsel for the plains 
tiff maintain that the nemprandum intended that the appreval was 
to be mode by the plaintiff. We do not think that such a sonstruc- 
tion io « eorrect ome. ‘There would be ne apparent reason for the 
Plaintaéff to inspect and epprove the diamend. Inspection and ap- 
proval properly should be made by Epstein, Furthermore, the ap- 

| proval and inepeetion contemplated by the memorandwa fix the time 
When the sale should take effect, and Epstein, not the plaintiff, 
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Bpstein notified the plaintiff that he had delivered the 
d@iemend te Bloom, «and Epstein also wrote to the plaintiff requesting 
him te charge the diamond te hie, Epstein's, account with the plein 
eifY, These oacte of Epatein, which indicated that he had inspected 
the diawond and that the inspection resulted im his approval, oon 
verted the sale from a conditionalssale/ on absolute one and vested 
the title to the dismend in Boviein, 

We are strengthened in owr opinion that the menorandum 
gonstituted a cenditional sale to Mpwtein, and that the plaintiff 
rveeognized that the title to the diasend had paesed te Epstein in 
wiew of the plaintiff's conduct is regard te the trenoaction, The 
plaintiff knew that Epstein had delivered the diasend te Bleom, 
aga shao lmew that Bloom had failed in businese. Yet the plaintiff 
waited fer sbeut two and a half years before he made any effert to 
recover the diamond, aid during that time never claimed any right or 
title to the diamend, Purthermore, although the plaintiff delivered 
to Epstein approximately $11,000 worth of other dismendsa at the 
same tine that he delivered the dianend in question, and on the same 
memorandum on whieh the diaxend in question was delivered, © yet 
the plaintiff ot no time hes made any oleim to these diamonds and aid 
not include them in the present section againet the defendente, 

Cn direct examination Epetein made a statement which might 
be susceptible of the construction that he considered that the diamend 
in question belonged to the plaintiff, but en reedireet exasination he 
corrected that impresvion. In this respect om erces~exanination Bp- 
stein testified as follewe: 


"{. Now, at the time that you inetructed ir. Berger or asked 
ix, Berger to bring a replevin sult to ebtain porseseion ef this 
atone, 414 you tell him thet the atone belonged to Mr. Goldstein 
and that you wanted te get it back to return it te Mr. Goldstein? 
A. I did tell him aleng those lines, yee, * 


On reediract examination Epstein stated that the reason 
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he wanted to get the diamond boek was to. give it to the plaintiff and 


“get a decrease in his linbility” te the plaintiff; that during seven 
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years transactions with the plaintiff, whenever he asked the plain- 
tiff “to charge against" his account, “title was changed iemediately;" 
that occasionally, if he *wowld like to return one or two stones, 
memorandum ox sold outright,” the oluintiff “naturally gave me 
eredit.” 

Epetein testified further that he did not tell Berger 
that he wanted te get the (iswend beck to give it te the vinintiff 
Pecauee he conaidered that the plaintiff wae the ewner of the dia 
mond 

the following question wan submitted te the trial court: 
"Yee the Legal title to the diowend involved im this sult ever vested 
in Gaz Bpetein?® The court found ae follows: "Ho,* 

In view of this finding ef the trial court, counsel for 
the plaintiff contend thet since the defendants are sesking to sus- 
tain the judgment ef the trial court they cannot eonsietently main- 
tein thet the finding ef the court wee erroneous. It is true that 
counsel for the @efendante maintain that the finding ef the sourt 
was ineorreet, tut thet the judgment was correct. Gn the other hand, 
counsel for the plaintiff eentend that the fiading ef the cowrt was 
correct but that the Judgment was incorrect, From these contrary 
contentions, it is evitent that beth eauneel fer the defendants and 
eounee) for the plaintiff are of the opinion that the Judgment is 
mot denendient on the finding; othat a different resition may be ase 
sumed toward the Judguent from that taken toward the finding. 

We think that the finding of the court involved a nixed 
Question of law and fact, ae the determination ef the finding de- 
pended upon the meaning of tha written uemerandum, together with the 
construction placed upon the menorandum by the pleintiff and Epstein, 
The evidence showed that the plaintirr and Opetein differed in their 
interpretations of the meworandum, The rule is that if ihe construe 

ton of a written sontract dependea not only upon the meaning of the 
words employed, but alse UPON extFinele faete or the sonatruction 
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which the parties have placed upon it, if the facts are controverted, 
the question as to what was the contract is 2 mixed one of law and 


v. Gherne & Som Go., 286 T11., 355, 357, 





Im renching a decivion as to the finding, the court was 
not requested te find, and did mot find, the eneeific, extrinsic 
facts which the court could have considered in connection «ith the 
written memorandums. What facts the sewrt comeidered ond what in- 
terpretation the court put on euch facts the record doem not show. 

The court was agked te find ouly, ond 441d find only, 
the ultimate conclusien ef law, In such state of the record we are 
of the opinion that the finding requested of the court was, in legal 
effect, @ proposition of law, The rule is well established that 
ineorrest rulings by the court on propositions of law are haraless 
if the judgient ie im accordance with the lew and the evidence. 
Fuchs & Lang Mtg. Co. v. eoda AIUECMKO AOR y 146 Ill. App. 380, 
S71; Gary v. Beefles, 202 113. App. 88; Commergial 

oston v. Folkerts, 200 Til, App, 388, 30. 
We are of the opinion that in the case at bar the 
Judgment is in accordance with the low and the evidence, and that 
it should be affirmed, 











AFFIRURD, 


MeSurely, ». J., amd Matenett, J., conour. 
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‘THe OPINION OF tHe COURT, 





Thie is sm appesi by the Yelliew Ceb Company, the 
defondent, from a judgment on o verdict im favor of the plaintiff 
im the cum of 96750 in on action brought by Jeueph 6. Sakoleki 
and Jolm 2. Klonowski, administratere of the eatate of falter 
Rutkowski, deceased, te recover damages for the denth of Walter 
EK, Rutkowski, whe was Killed by being «truck by a taxiaub ef the 
defendant. 

‘The meckdent occurred in the City of Chionge at the 
intersection of Wood street and Chicsge avenne about 4 or 5 
e*cleek im the afterncon. Chicege avenue is mm essterly and 
westerly street, and Weed street is «a northerly and southerly 
street. : 

i% the time of the secidemt the dececsed, Walter K. 
Rutkowski, was seven years aid six months of oge. “hen he wee hat 
by the texdgab he wae going north seress Chicago avenue on vood 
street. The texieab woe going woot on Chicage avenne. ‘the de-~ 
Sensed, together with number ef boye, was following twe cowboys 
whe were either lesding or riding horses. ‘he cowboys were going 
north on Yeod atreet near Chicage avenue. 

Bight witwesses saw the acckdent, five testified on 

“Pehalf of the phaintitr, and three testified on behalf of the 
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Alexender Witt teetafiad on behalf of the plaintiff 

that he was a bordware clerk; thet he sew the aceddent; that he 
wen on the northeast corner of Wood street ond Chdeage avenue, 
etarting te creas ever Wood street; that he was waiting fer the 
cowboys, who were dreaced in eovboy wmidforms, to go by; thet 
ehildren were following the ceowbeys geimg north; thet some uf the 
ehildven wore in the middle of the street right efter the cowboys, 
amd. oome wore croweing the west ¢resewalk; thet be looked to the 
onset to see if bie rood was elenr to ¢ress, ond thet he eaw nothing 
coming around the cermer; that the eniy thing he saw coming from 
the gant going weet on Chiesgo avenue won «2 caby that the oab wea 
etraddling the street ear ruiin; that he noticed mo other vehicles 
coming {rem the east; that he gew o atrmet car coming frem the woet 
going eset; that before he stepped off to orens the atreet he looked 
around; that he did net keep hia eye om the cab from the time he 
saw the children; thet he heerd = amach mtd the first thing he new | 
he saw a bey rumming out it the street between the merth ear tracks, 
etreddling the reil; thet after the cob paseed the Woy the cab made 
@ turn towards the curb ond stepped about four lete dew; that the 
boy Lay sbewt 15 fect away frem the croavewalk, wowt of 44; thet 
he judged that the cab wae running about 26 or 30 miles em hour; 
that he did net motics omy chenge im speed wmtil after the bey was 
struck; thet he di4 mot see amy eignai or worming befere the bey 
wee otruek; thet after the bey wos struck o dosen boys seattered 
im all directions. 

1 Kate Glaser testified on behalf of the plaintiff thet 
the wee a housewife ond bad a grocery business; thet she saw the 
eecident; thet she wae in the greaery store when the cowboys 
Passed; that the went out ef the grosery store to the northesst 
eormer of Chicage evenue and Wood street, and was starting te cress 
Chi¢ege avenue going te the south; thot she saw a Yellow gab not 
 @iite o bheck from her coming “ton fast, too foot," amd that she 
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stopped to wedt for At; that she oaw no sutomebile or street cor 
or snything coming from the some direction as the oeb; that she 
saw a “bunch of kids* on the southwest comer trying te go scross 
from the southweet corner to the morth; that che 4id not see emye 
thing «lee on Wood atreet; that « bey peseed her; that them she 
looked towards the west aid saw "m kid rolling around im the street 
@uteids the street ear trucke;" thet ehe did not see the orb bit 
the boy; that when she lecked up and saw the bey lying there the 
tab wae goiug further on; thet the eab stopped four howses from the 
comer; that she could met judge the speed of the end in miles per 
hour; that ashe did not hear the cignsul or hern or enything before 
the vaw the boy there. 

Joveph Motyka toatified on behalf of the plaintiff that 
he would be 27 yours of age om duly 1; that he woe working; that 
he sow the ecochdent; that he sew a parade of boys follewing two 
cauboys, «ho had on wiiferme and whe were coimg morth creesing Wood 
ntreet enc Chicage avenne; that some of the wove were im the street, 
some om the widewalk, some coing north; that he saw the cab a half 
# Bleek away; that it was en the morth wide ef Chicage avenue end 
net om the ear trnckuy thet he saw no other traffic coming from the 
g@aety thet he first waw the bey whem the boy woe about te cross the 
wet bound @er track; thot the bey was geime nerth and was about te 
Step inte the «ast bound tracks that the boy woe with a “hunch of 
kids;* thet they kept on moving then aid 211 ef a midden the cab 
wae comdmg ~ net eteprinme ot the corner - at the same speed; that 
the bey started jJorkimg everybody «id tee Kids got om thet side amt 
@ ¢ouple om thie side; that the bey was dameing or something, tried 
te jerk out, cet in front of the cer ond wae hits thet the frent ef 
the Gay struck the boy ond then the ear ren ever him; that the cab 
@4¢ mot step; that it wont about four or five deors; that when the 
cab dame the boys, tried ta duck amd get away without being hits that 
‘the oub wes going very fant; thet he connot tell the speed im miles 
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per hour; that he did mot hear « herm or smything; that he did 
Met see oy street care coming cither way on Chicage xverue, 

Gasper Mubala, « witness 14 years of age, teetified on 
behelf of the plaintiff eubetentially the seme an the preceding 
witnesses, He stated that the front fender of the cab dragged 
the boy about 10 fect. 

Mowrice Martens, » witness 14 yours of age, testified 
on behalf of the plaintiff mibetettially the same ae the preeeding 
witmesses. Im hie opinion the sab wae going at the rate ef 25 
miles an hour. 

ém behalf of the defendant Williom Bruce Becker 
teetified thet he wes a chauffeur, end that the last place at 
which he wae employed was with the defendent; that he saw the 
accident; that he wae standing on the sonthweet corner of 
Chieage avenue end Weed street; thet when he first saw the enb 
it was going west behind « westbound strect cor; thet the street 
car stepped at Wood street; that when he started up he noticed 
the eab feliowing it; thet he did mot see the bey etruck; that 
he kmew 4t wee goimg te happen and twrmed his back; teat before 
he turned his back he saw the bey rum; that he ren from the 
eoutheast eomer of Chicage avenue and “ood strect m4 darted 
agrees “om an avighe like* going north; that «t the time the bey 
wee struek he sew the Sowbey ond twe horses shout a heif « 
block nerth of Chicage evenue; that there were quite « number of 
ehdidren fellewing after the cowbey end horses. 

Lewis Mineer testified on behalf of the defendont that 
he was the chanffeur ef the cob thet etruck the doy; that he was 
driving his eab in the street ear track goime weet on Chicage 
avenue; that he had a woman im the cab; that there was a street 
ear ahead of him; that when he epprenched “eed street the 
street cor stepped ond he stepped «leo; that he started up chen 
the strect ear started; that he did not see the boy before the 
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g¢eddent; thet he, the chauffeur, kept behind the street ear up 
te the time of the sacoident; thet he wae about 30 or 40 feet 
behind the street war; thet the first thing he neticed an he wae 
following the etrest Gar was « bey slong side of 1% Just as Like 
you would see a cat or dog spurting scrons; thet he put on his 
Wrebeo, swerved to the side, wid thenmetioed thet there wan a 
Child hit about the center or towards the rear of the cab on the 
Left wide, the left side rear fender; thot the child was waver im 
front ef the cab; that he, the chenffour, stepped eudconly, 
steppec within two or three feet; thet he saw something like a» 
cowboy on «a horse going along Yood etreet, going meorth, passed 
him worth of Chdenge avenue guet os he wae paseing there; that 
he did mot see amy children er persons creasing the street there 
at the weet crosswalk or between there and where the child was 
hit; that he should fudge thet he won drivixg between 20 wma 15 
milee om hour; that there wae no obatruction except the atreet 

Yronk Hemry Slide testified on behalf ef the defendant 
that he wie a motorman for the Chiengs “urfece Lines; that he saw 
the secidemt; that he was im the street ear geing eunt dm Chicago 
avenue; thet when he first saw the bey, he, the bey, wae standing 
im the street in the center ef it between the curb end the otreet 
@ar treck; that there wee no one with the bor; thet there was 
om ¢net bowid car just ahead ef iim, the witness; that he did mot 
Motice ary weet bewnd @ar; that the boy rom corese the street in 
front of bis enor; thet bie cor woe about 15 feet or ve fram the 
boy when he rom in front of the ear; that the bey rem directhy 
morth, the cab wos coming along, and the bey ren inte the exb, 
towards the middle of 44; thet the boy fell backwurGs; that he 
wee lying shout 25 feet west of the crowswelikk; thet 4% all 
heppened im a second or two. 

Counsel for the defendant contend that the evidence 


” 















“Seokiae tote sleineen te 20d iis oe Me 
‘neh a: toe inet we gee Heed nl tee, lee | 
ee ee 


8 


sh ceive one bhksin ott suds qiehee® qoew ahha sheds 
wigehien Loggere gMet hunts athe yait fate, gam oe 
a mkt pridsewse wen ot dant phoy? same we eet ad 2 
ee honeng gilstes sang tonite. beet ante eateg eae ) 
7 Jatt qganedt yMbsang wow otk os Seat, moma, eypm bet & 
Pew Sey SH yehoaeTs BOpAL Ae ee ee we 
av Sh¢is oath nate hee ted xeaewhe? nO aya 
QS bee Gh nrmted gakebos roe tel aaa hy aks 
tapes on peer RRAEOE OK 8 cial | 


tae ae 0 ce Mewes tm satin, a 
Ce ee ee ee ae 

fem bSb ai pads jrmorthe eit veh La penile 9 as 

rk foanss adh sconne ave beta Sad re pu 


abe 


shewe that there “war a mere socident whieh occurred without 

ligeniee on te port of the defendent.” In eur epinien there 
io omfficient evidenem te curtain the verddet of the fury that 
the defendent wee eudlity ef negligenee. 

Xt te further comtended By counes] fer the defendant 
thet the decunsed was qudlty of comtribatery negligence. 

We are af the epiuion that be wan mot euilty ef mealie 
wee af « matter of Low; that the quewtion whether he was culity 
of cmtriimtory megidgenee ene one of fact for the fury; ond that 
there is sufficient evidenes te support the finding of the jury 
that he wos not guilty of contrivatery negligenee,. 

Yea gemeral rule im regard to aontritatery negligence, 
ae steted in Keddy v. Chicage “ity By. Ge., 244 Ale 640 is ae 


follows (p. vigil 
7 AS 8 | ropecition, the question of contrib tery 
| 2 one of fact for yon wider ali the facts 
end e rears tenes shows ty the evidenee, (Bale v. Ch Lon. 
eties “ndlwey Ces, 259 31. 476) 4 ut cases eos 
whe! a person ic w earelese or hie conddet ae 
wae of aad Yational etendards of conduct applicable to 
yernens in © dike wi titation thet the court can gay, ae o 
matter of lew, that me rational person ream would have acted as 
he did ond render Judgment fer defendant.” 


Te comedderimg too rule of comtritmtery negligence in 

qummection with « child, im the oxace of Horrid ge 
TL. 299, the court madd (p. 297): 
pedea’ veneenn ae | 
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madtemly thot sechdert woo then uneveideble.” 
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capacity.” 

Ghermem & Redfield state thet “Im mearly 011 of the canes 
the power and duty of aly child between three and twelve years of 
age, to exercise care for ite ow protection is held to be for the 
jury." Gheemen & Reifield om The Law of Meogligence, Vol. i, 

Section Tie, pp. 187, 186 (6th Ba.), 

Comsel for the defendent further contend that the mother 
of the deeensed and the mext of Kin wore guilty ef contrdmtery 
wegligenes in not exercising duc ¢axre for the exafety of the decensed, 

We do not think that w: could held ao « matter of law thet 
the mother ond mext of kin wore gudlty of contributory negligmee. 
The question was ome of fact for the jury, and we sre of the opinion 
thet the finding of tho juty should not be dioturbed. 

The evidenes shows that the decensed wee 7 years and 6 
monthe of sge; that he was am intelligent, heslthy boy; thet he was 
im his second grade im the public echoed; that hie mother saw him 
in the worming before che went to work; thet he woe getting dreened 
to go te school; that the ceeddent happened between 4 and 6 0 elock 
im the afternoon. Im the circumstances the jury properly cowld find 
thet the deceased wee able to tele core of himself and did not ree 
ire conetemt care wd supervision. 

im the caso of Chicago City Ry. Ge. ve EeKeum, 143 211. 
App. 596, im considering the salen ef contributery negligence 
of o parent, the court eadd (p. 604): “It certainly cammet be 
held, as a matter of law, thet 4% wee contributery negligence 
4m & porent met to forbid or prevent om eleveneyeureold child ‘in 
‘the habit ef doing erromds for her mothor,' taking, in fuld daye 
‘Aight, her threseyenrseld sinter with her to the dairy ‘rer 
‘Mupeny.’ Mor con it be said thet the very matured condition of 
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things, by which *ho toldest sfrk im the family’ ened 
‘to coxt of lock after Alice for thetr mother,' 
pret af negldigeree on the porent?a gort onntedie er 
on this occacien in particular." 
im the euse of Wen’ Uge Vs Lidurmate 
187 BLi. 465, in Giecussing the steele of care thet perente 
aim cities should exereine over their children, the court seid 
(pe 471): 
"4 in undewttedly the auty of parents in oi ties 
to wae eo Pog te sused thedy ehildren «2sinet 
the kawen © 4a thom when sllewed te ge waattended 
amon the pel 4 atvects; but the stecderd of sech eare 
is uot capable af being defined wy the low, md cach 
ante pest eye ween its awn facts out ai tours tenees 
et ee * magligence por se +9 dt ikfests to be 
| etreuts ef 3 sity wae hold by this court én 
Lty of Ch: Ve Mejor, BB Edie 549," 
eenined Siew the defendatt contend that the declaration 
dees m6t state a couse ef action because 4t faile to sliegs that 
the next of Kin of the deceased “euercieed oriimary or ary ¢are® 
It is trae thet the declaration jaca not allege that 
the next of kin wore fm the exercise ef rencomable eore for the 
eafety of the decenned. But im our opinion the defect was cured 
Wy reoeon of the feet thet one of the isouse presented to the 
jury was whether the mext of kin were guilty of contri outery 
Megligence. this gestion woo eulmitted te the jury by a 
imetruction cives by the court <t the request of the defentait. 


The instewetien was as fol 











Pyle «ob My daotructs the jury that if they baliove 
fraa the 2 deals that any ewe er ware Of the next of kin 
ef tie deceased wae gudlty ef any wet of ordimery sare 

which urextentely ¢ com trébated £9 te wins abot the accident 
amd daate i gues tion, Shen the plaintiff camet reeever 
im thie osse. 





Bovetnce, 299 222. 92, which involved om obfection similar te 
ome urgec by counsel fer the defendait im the eave at bar, the 
, court anid (p. 97): 
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"It de urged that medther of the counts subnitted 

to the jury etate o cause of action, for the reevon that 
they did met allege thet the pareats of the child were in 
the exercise of reevonable cove for his safety. They 
ore thet it wes and the sand. 
er a gam y defendwmt and the greet end 

i the traim that the deceased won otruck 
po injured. “t és feirly infersble frem the allegations 
of those coun te thet the seccident wee met due te negligence 
» Phe lire Mgy Big the puremts of the child, ond the fame 
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It was simiierly held in the enalesous case of iygns ve 
eh, 235 kl. 336. In that case « statement of claim in om 
action in the Mumi¢ipal Court for malicious proseeution 444 net 
whew that there wos ne prabstle couse for the prosecution, emi the 
eOurt said (pe 359): 


"{% wos mOt an immxterial isoue, fer, ol though it 
wae mot ity na” the the plagmtgty — = reoeover without 
face Pere shews thet dvidenee was inive~ 
the parties om that deme. The instructions 
re mot F dauroreeke ‘at it is to be presumed thet the court 
oho gg Pell og Bent m that issue. | iame wes intredaced 
the defend tend of the plaintiff, wat we will mot 
vith the whwlhe record before Us, Feverse the judgment for the 
tats teat Gee ree ee ee 
om jeme of which they already had the benefit ef a 
fuli triad.* 





wee BO? cenaidered im the case of ‘stalin Ve Sha Shit Ot Shien, 
but ounce, for the defendant contend that the former euse was 
overmaled by necessary impliantion by the letter. We do not think 
that the coutention of soumsel for the defendant is correct. The 
twe Gasee sre materially different. Im the case of Yelters ve 

oa ty Gttewe the court held that the decleurstion did net stete 

& ¢omee Of action becouse the declaration failed to allege that 
the metice required by the statute relating to personal injuries 
wan mot given to the City, und that the defect in the declarntian 
Wee mot omred by the verdict. Im that onse, however, the question 
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whether the nothve woe qiven te the City was mot mubmitted to the 
fury by om inetruction., After oteting the general rule in regard 
to aidex by verdict oc to whem # premumption will be indulged that 
@ feet wot alleged im the decloretion «os proved on the trial, the 
@ourt said (p. 26%); 

“there de mo sllegetion in either of ~ eriginel 


sounte heaving even remote referenee to the netice, « 
no trem ahd oh the givine ef notice con be implied. 
zt | met, therefore, if « verdict had been rendered 


on tiene gamte. be presumed to have been proved oe 
poh ei pa rawda not heve been gufficient to suppert 
A ma tion in arrest of judgment met mrconsartiy 

Im the case ot bor dn order thet the defect in the 
deeleration may be cured by verdict, it do mot necessary te re~ 
ort te a presumption thet on the trial there was @ issue on 
the question of the contri mtery negligenes of the next of kin, 
as the recerd shows as on affirmative fact that there wes such an 
iseue md that the dese was releed by the defendent. Im the 
Language of the court im the oose of Lyons v. Kenter, supra 
(ps 330), “we will mot, with the whole recerd before us, reverse 
the judgwent fer the purpoee of letting the parties raise im ao 
more forme wey on ieoue of which they heve already hed the 
benefit of w full triad." 

Tt is further comtended by cowech for the defendent 
thet the trial court comeitted reversible error in giving the 
fellewing instruction requested by the plain tatty 

“the court inmetructs the Jury thet if from ao 

ideranee ef ba evidence ina ripen the imetructions 


the defendant eu ae charged in 
the pa taints eccingstion, then in atiebie tee 
demage s anys ou have u right to texe inte oonotders 
al af te: timeny bearing upen thet question, 
amd ellew such domages an you m genet ate glenr at 
sompensetion with referees . oad ary 
if smy, reculting from the denth of plaintirf’s intertnte, 
bil hides next of king mid in asceeniug the plaintiff's 
png Parad pe golly take inte consideration what- 
Pes : you may Believe from eo prependeremes 
. ie next ef kin might hove reasonebly 
"a peomiery vey fram the continued life of 
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“Tn oupport of their objection te this inwtruction 
counsel for the dofendumt argue thot “mder this inetraction the 
jury were guetified im (finding « verdict sguinet the dofendunt, 
regardless of the clemunt of care on behalf of the next of kin, 
there being wo ayerment of the oxerciac of enxre on the part of 
the Mext ef kin im omy count of the decloretion.* 

im view of the fuct that the iseue os to whether the 
next ef kin wore guilty of contributery negligence wae eubmitted 
to the jury by on instruction given by the court ot the request 
af the defundomt, we do met think that the court erred in civing 
the inetruction in question. 

For the reevens wtated in the opinion Gu judgment of 
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‘HE GPIRTOR OF THE COURT, 


Thies le om action of treepaes brought by Keman F. 
Sramer and bie wife, Olg«u Kramer, the plaintiifa, te resever 
damages from John Yealy, the defendant, on the ground that Realy 
wnlerfully ond uwalielowsly broke inte the fiat of the plaintiffe 
and removed certain household goode ana furniture. 

The ense Was tried befere a jury, The trial court 
inetrueted the Jury te find the defendant guilty an4 te determine 
the aseunt of the dareges. The instruction wae as follewsat 

hor Pg court inetructs the fury to Sind the defendant guilty 
dosages $6 be snseeed agelnst the defentants.? 

she defendant was the omer of the fiat oad had reated 
it to the pleintiffe, 

it ie the contention of the defendant that he entered 
the fjat peaceably with the consent of the plaintiffe; wd that at 
the tiwe ef hie entry the plalatiffe had abantoned possession of 
the flat and 414 not intend to resume posseasion, 

Counsel for the defendant maintain that the court come 
mitted reversible errer in perempterily inatrueting the jury te 
find the defendant guilty, 

We are of the epinion that the contention of counsel 
for the defendant is correct. 


The, rule ia that 1% 19 only proper to give a perenp- 
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tory instruction to find for the plaintiff when there is no evi-~- 
dence tending to support eny defense, Union ety. Baran t 
v. Tenney, 200 T11., 349, 354. If the facts sre conceded or if 





there is ne diepute with reference to the facta, and all reasonable 
men will agree from the evidence on the legitimate conclusions te 
be drawn from the evidences, then the question becomes one of law 
and not of fact. (Sturm v. Sens: oe B48 TLR. 20, 28.) 
It is the rule that "the party againet whom the motion is Aireated 
ig entitled te the benefit ef ali the evidence in his fever in 





ite mest fevorable aspects to him, end of all presumptions that 
may be reasonably dram from euch evidence.” Yeap v. Yesn, 2865 112. 
414, 416. All contradictory evidence or explanatery cirewictances 
must be rejected. Yess v. Year, supra (p.418); Bagton Farmers Gr: 
Go. ¥. Fernandes Grain Go,, 229 111. App. 102, 107%. In regard te 
directed verdicts in favor of a defontant, it is the rule that a 
motion te inctruct the Jury to tind for the defendant ie in the 
nature of a dewurrer, an? that all reasonable inferences arising 
from the evidence must be taker mest strongly in favor of the plain- 
*iff. EeGune v. Reynelidg, 292 111. 186, 190, The same principle 
obviously apvliee te directed verdicts in favor ef the plaintiff. 
in the ense at bar the trespasa ie alleged te have been 
committed on May 17, 1920. There is evidence tenting to show that 
the plaintiff, Reman FF. Eramer, 414 work fer the Hool Realty Com- 
pany in connection with seeuring fer them exelusive contracts for 
the sale of real estate; thet the building ewned by the defendant 
im whieh the piaintiffs were living, was Listed for sale with the 
Heol Reality Company; that Kramer was purchasing a house, and that a 
ten nomed Fellaan, who was employed by the Heol Reslty Company, was 
Kramer's real estate broker; that Folimen had « conversation wi th 
Kramer in the early part of Bay, 1926, in which Yolkmen asked 
Kramer if he wedia move out of the defendant's building se that he, 
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Volkman, gould wel) the buliding; that Krawer sald that he would move 
out so that “the other man could move iny” that efter this converse. 
tion Krasor purchased a building about May 20, 19%), apd that leter 
he ond his family moved inte the buliding. There is cleo evidence 
tending to show that the plaintiffs meved out of the defendant ta 
building on May 14, 1920; that they left the key of the flat with 
# tenant in the building with the wnderstanding thet the tenant was 
to deliver the key to the defendant; thet the defemdent get the key 
from the tenant and entered the fat by means of the key; that bee 
fore the pleintiffe left the flat they paeket their Jinhes snd small 
utensils in bexes, barrela and a wash boller, o4 put their furniture 
im the front reom; that there wae me furniture in any of the other 
The tenant wlth whom the key was left was unable te 

testify positively whe gave her the key, The direet evidence that 
the plaintiffs ieft the key of the fiat with the tenant to be dee 
Livered by the tenont te the defendant rests Largely on teatimony 
that Mre, Sraner gave in seother preeeeting growing out of ‘the ale 
Leged trespass, In that orececding her testimony wae taken by 
stenographer and on the trial in the case at ber the stenographer 
Pead the transeript of kre, Sramer's testimony, The pertinent part 
of her testimony is as follows: 

"@. You weved out on the Lith, A, Yee, sir. 


& The say weetaire told - “ the landlord asked you to 


give ‘her the key? Ae Ky 
a You gave the bey 0 the Later woitndyer 
kp You, I guve Pr to "hee. 


The traneeript of fra. Kramer's taatimeny im the former 
Proceeding also showed the following evidenee in regard te the plaine 
tiffs moving out of the flat: 
“4. Where did you go to live om the 14th? 


A. With my mother to aceovmedate these peopl 
actormodate RF. m. Healy oda poopie, yes to 


& And the starr ee ck 
shipping, left in the Shyla weet As Sh veh aqme 
%» Amd you did not pay sea Pony the purpese of leaving 
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ial ge gee accommodated Kr. Healy. 
%. You mean tr, Realy hore? A. Yoou.* 

Theee adrisrions made by Mre. Braner in the former pro- 
geeding are substantive evidence against the plaintiffs, Jebneon v. 
Peterson, 166 111, App. 494, 405; Stymp v. Duddey, 885 I11,, 46, 47; 
exer v. People, 226 111., MO, S11, 312; Wheat v. Symmers, 13 121. 
App., 444, 449, 449. the trial in the gage of ber Mrs. Eramer 
denied making some of the statements and did not remenber making 
others. The weight and credibility of her testimeny, however, were 
matters for the jury and preperly covld net be considered on a motion 
to direct a verdict in fover of the pleintiffs. 

@e sre of the opinion that en the evidenoe whieh we have 
stated, after a1] rensonable jinferences and intendments are ine 
@ulged, the evidence tends te support a defense, and that, therefere, 
the trial court erred in net submitting the ease to the fury. 

Counsel for the 4efendont contend that the evidence 
does nat show that the plaintiffs were joint owners ef the property, 
and that therefore they were imorcperly Joined eas plaintiffe. As 





the ecnure is te be remented for esother trial we ahall. express ne 
epindon on the evidence in thie respect. 

Counsel fer the plaintiffs contend that the defendant 
has not been prejudiced by the giving of the poresptery inetruction 
to the jury te find in favor of the plaintiffs "fer the reagen that 
the question of the defendant's guilt se far as his entry won the 
premises Was concerned,” was gubmitted te the jury by a epeceial in- 
terrogatury requested by the defendant, wd that the anewer of the 
Jury was adverse te the defendant. The contention ef counsel for 
the plaintiffs is without merit, since, in view of the peremptory 
_ tmatruction te the jury to find the defendent guilty, the jury con- 
sietentiy could not have answered the special interrogutory in eny 
other way, It was not proper for the court te @ubeit the special 
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interrogutory te the jury after having given the pereaptory ine 
struction. 
Vor the reasons stated the judgment ie reversed and 


Mesurely, 7. 7., and Batehett, J,, oomowr. 
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OPLE OF THR STATA OF IHOES, 
" Defendant in Srror, 


Tbe 


PETER WETHER 
Plaintiss in Brror. 





WR, JUSTICE MAPGHETT DELIVERED THE GPIRION OF THE COURT, 


Plaintiff in error was tried on an information which 
charged that he, on Jume 9, 1923, knowingly and wiliawfully bead 


in his possession, with intent to sell the same, certain lottery 
tickets, commenty korn as baseball pool tickets, contrary to the 
form of the statute, etc. 

the jury returned @ werdict of guilty in mamer and 
form ae charged, and motions for a new trial and in arrest were 
everruled, judgment entered upen the verdict an4 a fine of $1,000 
and costs imposed, 

It is wrged that the judgment should be reversed fer 
the reason the sourt received evidence which was incompetent be- 
cause obtained by means of an uilewful search and seizure. 

The record fails to show that there was any motion 
te quash until the trial had been under way fer more than tvo 
days. Courts do net step triale te ascertain whether evidence 
offered has been illegally obtained, Objection to evidence on 
that ground chould be made by motion te quash or suppress prior 
te the beginning of the trial. Gindrat v. People, 158 111., 103; 
Siebert v. Pegple, 143 Ill., 87h; Tragk v. Peeples, 191 f11. waa) 
People v. Brocemp, 7 Ili, 446, +04. 

It ie alee urged the Seignent should be reversed be- 
cause of improper renarke made by the State's attorney and alse 
‘because of improper remarks in the presence 0% the jury by the 

| trial Judge. ‘he defendant dia net testify in his own behalf. 
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The reeord discloses that, in the clesing argument te the fury, 
the Stete'’s attorney sald: 


“the defendant in thie ease 414 net see fit to take the 
Witness stant aid i om net allewad te comment on that thing.* 


The attorney for the defendant said: 

"Your honor, that ie esumenting on it, if you please,” 

“Kr. Horan: Oh, no, I have mot said a thing,* 

“Ke, Agpemer: It makes i¢ di. ifieult for me to sit here--* 

"The Gourt: Obseetion sugtained,* 

Section 734, chapter 38, dmith-lurd Iliineis, Rey. 
Stat. 1925, provides that s defendant'«a"*neglect to testify shalt 
not create ony presumption against hin, ner ghall the court permit 
amy reference or coment toe be made to or upon ouch neglect." 
Thin statute hes been construed so often by the courts of thie 
atatie and the Ler on the eubject is se elesr and explicit that 
it should be unnecessary to restate it. 

Tn Angele v. People, 06 111., 209, where it was 
¢laimed the referenes te defendant's failure to testify in his 
own behalf hed been tnndvertently made, the court sadd: 

"Such coxmente are prohibited by the statute, and it is 
the paoweed, ond hAe pretecsionea duly, for's monents even in 
the heat of diseuseion; but he asié it wae inadvertent, end we 
ere loth ae baidave thes pay nt attorney would Aa tatensionsliy » net 
this inadvertence may not tity | produced ge verdiep of guinty?® 

«Tm Austin v. Beonke, 102 Ih1. 261, the trial court, 
in a ase where the defendant failed to testify, allowed a prose- 
cuter te arcue that lerd Rale's euggestionsas to the caution te 
be exereiced by juries in « certain class of cases were ne lenger 
applicable since a statute had been passed giving the defendant 
in eriminel cases the right te testify in bis own behalf. ‘The 
court sald: 


"The letter and spirit of this statute 
violated in there proceedings, * MTG WES DORR aivioudiy 
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The court aleo endds 


“We do not see that thie statute can well be completely 
enforced wnlose it be adopted as a rule of practice thet such 
improper and ferbidden reforenes by counsel for the Ereoese 
tien shall bo ragarded geod wad for a new trie), aki 

. @aeen vhere the preofs of = are met so clear and conclusive 
that the court ean say affirmatively the seeused eauld sot have 
been harmed from that cause, * 


in Boker v. People, 106 111, 452, at the request of 
the prosecutor, the tris) court inetructed the fury that, in this 
State, every defendant was permitted to testify in his own hetelt 
if he so Aewired; that defendant im that enwe had mot testified. 
The Supreme court sad 4: 

“We can bat regard it ae an adroit device on the part of 
eoueee, te hove the court, ander the guice ef giving the law 
to the Jury, call their attention specif ieally to the fant 
that the plaintiff in errer, although he had an eprertunity 
ef doing se, had deglimed te testify in hie own bensif,* 

In Jagkeon v. People, 18 1.1, Amo. SO9,thie court wada: 
"The allusion ef the speeial cowne¢] whe assicted the 
prosecution im thie ease, to the fact that the defendant 4i¢ 
not teatify, was covert, unprofessional, and in direet viela- 
tion of the statute, und deserving of the severest condemnation," 
in Quinn v. People, 125 f11, 543, diseuesing this pro- 
vieion of the etetute, the court said: 

"In giving « construction te thie section of the statute, and 
sarnestiy eudesvering to enforce 1t tm ite true spirit and intent, 
thie court has spoken in mo uncertain tones. * 

In Wath v. Peoples, 186 Til. 9, the Supreme court said 
of this section of the statute: 

"It is mo doubt the ¢uty ef *he cirevit court im ald 
eviminel trinie, when the defendent deo not testify in his 
own behalf, to see to it thet the mandate of the statute is 
strietiy enforced, Indireet ant covert references to the 


negleet of the defendant te go won the witness stond may be 
ae prejudicial to hie rights as « direet comment upon such subject” 


In Glimere v. Fegple, 97 I11. Aop. 128, thin court 


Syorese court (so far as we are advised), if there had been a 
direst reference by the State to the failure of the defendant te 
‘teatisy, it hae been held te require a reversel, unleas the 
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guilt of the defendent wae so evident that the jury could have 
Yeached no other conclusion,* 


Later cases ere People vy. Bekaheon, 244 TL1., 48; 
Peonke v. Basten, 262 122., 156; People vy. Cortex, 194 Tl, App, 
22; on@ Peowle v. Beli, 222 Thi. App. 144. In view of this wealth 
ef authority, the senmant ef the State's attomey ia thie ease ie 
indeea remarkable ani constituted error which makes a reversal 
mandatory. 

oreovar, the record discleses that the trial Juices, 
in the presence of the jury, commented upon the weisht of the evi-e 
fence, and by hiv coments indiested an opinion from which the 
jury wight have inferred that he thonght the evidenes sufficient 
te establish the defendant's guilt. This ie arrer which would 
require arevergal, Kannety v. Beophs, 44 111. 283; Feinberg v. 
Beople, 174 111. 409; Reyeich v. Faopde, @ TLl. 90; BSriexe vy. 
Peonle, 219 Ill. 320; Cynningham v. Peowle, 195 T1l., 650, Other 
@ileged errore ate argued; these 1+ will be ummecessary te dis 





cuss. 
For the reasons indivated the Judgement is reversed 
and the omuse remanded, 


MeSurely, ?. J., and Jommaten, J,, soneur. 
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LOIS H, MELLBOEN, -_ 
Appellee, ra 
APPEAL YROM SUPERIOR coun? 
v6. 
aa OF cook cowry, 
"Appellant, 9388.4. 62 PA 


HA, JUSTICE MATCHETT CALIV RED THE OPTRION OF THE COURT. 


Thie cause is mow before us on rehearing granted. 

As stated in the former epinion, the appeal is by the 
defendant from a decree in faver of the complainart, his wife, who 
filed « bill for separate waintenanes, suit the deerec finds that 
the complainait is living eeperate «mi ceert frem her husband 
without fault on her port, and allows alimeay im the sum ef 545 
® week and solicitor’: feer in the sum of 91,000, 

The record shews that the semplaimant and 4efecadant 
were married June 1, 1922, md lived together wuhli Say 16, 1923, 
when she Left their home, se she saya, after defendant swore at 
her and orderad her to leave, 

The bil) averse that oorpleivant left cefendant because 
of his cruel and inhwrom conduct; that it wae unesi's vor her te 
remain with him; that he had « viclent tesper, used profene and 
insulting epithets, and thet on February 21, 1923, ond on many 
occasions thereafter, defentant falsely accused her of infidelity. 

The bill avers that defendant refused te visit con 
Plainemt's parents or te tet them or her relatives visit her; that 
defendant at ome time tol? econmmisinant te sheet herself; that the 
sister of defendant Lived with them im the hone; that this sister 
domineered and dictated and sought te undermine the love of come 
Plainamt end defendant; that complainant became nervous and told 
defendant that he must eeane his abuse, amd that the sister must 
| et out; ond that the defendant told her she must take orders from 
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the sister or get o divorcee; that she thereupon decided to leave 
his house and live with her parents, whieh dhe did, 

In his onewer the defendant denies in detalii the 
gharges of the bili, 

The Chancellor heerd the evidence in open court, which 
as to many material matters conciated of statenents made by the 
complainant and denied by the defendant, embers of the respective 
farilies of complainant and defencant elem teetified as te matters 
of wore or less importance, The reavrd ies volumineus, defendant's 
abetract scnewhat meagre; but the necessary facte have been pre- 
pented by an additional abstract filed by complainant, 

the ease has hitherte received careful consideration 
not only beeause of the importance of the finaicial matters in- 
volved but aleo on account of serious charger made againet the 
defendant which, while not specifically alleged im the bill, were 
@llowed in evidence without objection on that ereund. 

Pre defendant has contended that the decree should be 
reversed if thie court, from o consideration of the whole evidenee, 
ie ef the oninion that the eame ie not eurtained by the evidenee, 
eiting “herkey v. Siewen, 710 T11, 98; Boxydner v. Kelee, 3 Til. 
175; Smith v. Kopiteri, 254 T11., 498, sd many other cases, 

; Ae stated in the former opinion, however, we hold that 
in a case of this vert, where the Chanceller saw the witnesser and 
heard them testify, the better statement of the rule applicable is 





that the decree will not be disturbed woem appeal except where it is 
Glearly ond manifestly againet the weight of the evidence. Johnsen 
¥. dohngom, 126 121., 610; Porter v. Porter, 162 111., 398; Gbrock 
v. Gtrock, 32 111. App. 149; Smith v. Gmith, 226 Ill. app. 157. Ape 
 *‘Plying thie rule, we are yet of the opinion that we canmet hold 

_ that the deerce entered in thie case is not sustained by the evi 
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In the first ploee, the defendant admitted that the 
Complainant was a good woman against whom he hed se eecasion to 
make aty charge of wrengedoing, She, prior to her marriage, worked 
for two years in the Department of Justice, where she was accustomed 
to interrogate prisenere and had to do with the handling of evie 
donee, She afterwards obtained a position with an engraving gompany, 
af which defendant was an officer, whore she werked for about a 
yeor, duving wniech time she began o friendship with defendant which 
result ad in their marriage. 

We think it is spparont from the whole record that the 
defendant desired to be rid of complainant; in fact, he specifically 
stated, in the course of the hearing, that he would mot take her 
baek, as eppeare from the following colloquy: 

"fhe Court: ow, Just another question + weul4 you take your 

wife back agein? 

Phe Eats’ Weak unorer ake ile : gw yoo take her back 
now? A, Wo." : 

At # gubsequent hearing the defendant modifica this 
statement, saying that he would take complaiment back "if che would 
counteract the things she said about we and come buck and live with 
me and thie sister. I would ferget everything and take her back. 
Ali this Lewd staff I want retracted,” 

The defendant, of course, had no right to condition 
hie wife's return to him upon on agreement that she live with his 
sister. The evidence discleses that the defendant is financially 
able to provide « separate home, ond in such case he has no right 
te compel her te live with hie relatives, where the evidence indi- 
wetes her life wethd be continually wahappy, The evidence indicates 
that the sieter was erinpled by the loss of on arm, and defendant 
eaye that he promised their mother on her deathbed that he would 





properly care for hie sleter. It is, of course, commendable that 
he should do so, but not at the expense of the happiness of hie wife 
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and the rupture of hie tome relations. Smith v. Smith, sypra; 
Abboe v. Abbas, 141 111., 550; Marshak v. Karnhek, 170 &. ©. 567; 
Field v- Field, 150 5. Y. Supp. 673. 

Proof of the fret that defendent used vile ond profame 
epithets with raference te comp)ainent doep not reat alone upen 
her testimeny, It is alee extabliahed by the testimony of an 
amploye and thie euploye wae correberated by another witness whe 
wae ealled by the defendant. This serreboration, reluctantly 
given, is persuasive, Ye have ne doubt he faleely aseused com- 
plainent of wnchastity and that he wee guilty of the ure of 
Wiclent, obscene end ebusive longuage toward ker. 

Mere convincing ere o large mwaber of checene end ine 
decent photographs which complainant testifies defendant kept in 
the drawer of thelr dreeser in their ream, which she aays she asked 
him to destroy, whieh request he refused, The defendant denies that 
these plotures were kept im the dresser, He says they were in his | 
trunk, thus admitting possession with hie kmewletge, He snye he 
obtalned/ from two marines, one of whom wae a friend of his, but 
soye be has forgotten the names of both. Befendant eaye he frergot 
to devtroy these photographs, ood his goungel argues that the 
porserrion of the came has mo wore tendency to oreve defendant 's 
evilt then woul’ the possession of a cum tend to justify «a convic- 
tion for murder, 

The pecseseion ef theese vile pictures placed « burden 
en the defendant which hie evasive expienations do net mest. As 
in our former epinion, so new, we refuse to pollute the records 
of thin court by « partioular description of these pictures er ef 
the alleged repeated smd ummeatural acts of the defendant te which 
complainant testifies, indieating on his part a reprobate and per« 
werted mind, which the peasesaion of these pictures tends to cere 
re : s 
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yon the whole record, thie esurt @aniet say that the 
deeree in favor of the compisinunt fo sgainat the elear propenders 
ange of the evidence, 

Befendant eontenta, however, that evidence was admit. 
ted in these reepects ae to matters which were net alleged in the 
bill, and thet the evidence was therefore irrelevmt ond Leceme 
petent. Ovjeation wae not, horever, made at the tring syen that 
ground ond eanvot be successfully arged here for the tiret time, 

it has alee been argued thet the tilowance for alle 
mony ond soliciter's fees ic excessive, There war evidence from 
which the court cewld find that defendant wan worth about $60,060. 
His ineome fer the yeer 1995, secording te hire ew etaterent, cas 
wore ther $11,000, Ye 46 wot think the slineny allowed wae axe 
eensive, 

Ae to the goliciter's fees, the em of 51,09 was 
allewsd, and the teetineny a¢ to services shows that the aelieiter 
for compiainant apont ten ¢aye tm sourt en contested mattars be- 
odes other neceseary services. Prominent members of the Thiaage 
bar testified theese services were worth fron $7,009 ta 95, 00¢, 
The soliciter for defendant aucgested that *400 wevl4A be a reasone 
able amount, and we think the court did net atuse its discretion 
by fixing the sum af $1,000, 

The feregoing ie eubstantially the opinion as haretoe 
fore rendered in this court, 

A rehearing wae sliewed net because the court was of 
the opinion thet the decree on ite merits ought mot be affirmed, 
but beenuee of the technical point raised for the Siret tise by 
defentont im hie petition for rehwaring, te the effect that it 
4i¢ wet appear br the b1h1 ar decres that, at the ifme ef the 
filing of the Dill of compl aimtiand prior therete, the defendant 
was a reaident ‘of Cook sounty, a8 required by Par, 25 of Sec. 2, 
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Chap. 66, Tilinels Rey. Stet. Lea eubery v, Legsisumpery, 232 Thi. 
120; and Brincy v. Briney, 273 Til. App. 119, ove sited to this 
point. 

Becki ent erg ¥. Eooklerberg was a presecding fer die 
vorge where the eommlainent huebend oblLalned @ deeree sagninat his 
wife on ths grounds of hebitual drvuakeamess, which wer affirmed by 
the Avycliate court for this 4istriet. che evideuee waa set pree 
served by 2 oortificate, and it was urged om erroxy to the Supreme 
sourt that the 4eeree (fd net fled by epecifie reeitel that the 
teompininent hed reeided in the etate one whele year next before 

filing bie b111; an4 that it further 414 met find that the pracued} 
ings were had in the county vhore the complaiasnt resided, 

The bill slices? teat the compleinant was a resi¢ent 
of Sook county where the proceedings were had, amd averzved that he 
bad beem an aetual resident of the Stete ef Lllimeisa for mere then 
one yoor “oontinusucly, immediately preeeling the filing of this 
bili.*® The snower Stohed “thet 1¢ is true that the complainant 
ond the defendant sre and heve been setual yrevidents ef Lilineis 
for sere then one year lat past,” bus contained no aliegation with 
weference te residence in the county. hie anewex was filed three 
@aye later than the bili, and, ss the Sugvewe court said, could not 
be coneidered an aimierion that the complcinant had been a reste 
@ent of the state for one vhele year next before the filing of the 
biti, 

The dearee there found that the court had juri adietion 
ef the narties and the subject matter, omd that all material fsete 
charge¢ im compininent’s bil) of gomplaiat were true, but this 
@emeral finding wae held ineurtficlent. The souwrt further hela 
foverraing contrary axoreseions in opinions theresofere rendered) 
chat thie quertion, sinee 14 went to the juriediction of the sube 
Jeet matter, vas one thet could mot be waived and might be raised 
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for the firet time on appeal er writ ef errer. 

In Briney v. Briney, supru, the defendant husband, in 
@ separate maintenmece evit, sought by writ of error to reverse a 
decree in o suit for separate maintenance, In thia ease alao, there 
was no bill] of exceptions or certificate of evidence. In that 
ease it was pointed out upon eppeal that it was not allaged in the 
bili and the decree 414 not find that the defendant was a resident 
ef Cook county. This court, upon review held that the fact was 
Jurisdictional and the decree was therefore reversed on the au- 
therity of Zeeklenberg v. Regkienberg, sup: 

The seporate maintenance statute, Chapter 64, Section 
22, provides that “married women who, without their faudt, Alive or 
hereafter may ive separate ané apart from their husbands, may 
have their remedy im equity in thelr own nanes, respectively, 
against their sald huebende in the Circuit court of the sounty 
where the husband resides, for a reasonable support and nhintenanee. 





wee e 

In this case, unlike the ease cited, the evidenes has 
been preserved by certificate, and, while it is true that the bill 
aoos mot allege specifically that the defendant huebend is a resi« 
dent of Cook county, im which euit was filed, that fact was made to 
appear from the evidenes. 

It ie a fwciliar rule that, while this esurt will not 
leok at the recerd in order te reverse, it will do so im order te 
affizm. én examination of the reeord shows that complainant's bili 
wee Tiled ageinet defendant om May 22%, 19°95, and that 4efentant was 
served with summons by the sheriff ef Gook county, DLlineis, on 
May 24, 10925, ond filed his snewer to the bill in the Superior court 
of Geok county on Jme 1, 1923. 

hy aleo appears from the evidence that the comp) cinemt 
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Was married te thw defeniust at Chicago, Tlinoie, om June 1, 1922, 
end lived with him witil May 16, 1923; that soon after their mare 
Fiage defendant took the complainant te live at his heme, in which 
hge sister aleo resided; aad that the defendant resides at 3340 
Werth deeley avenue, Chicago, ilidneis, in a home oceupied by 
him aid hie sister. it also appears from the evidence that the 
Gefendant is engeged in business at Chicago, and that in February, 
2924, defendant filed am income tax schedule with the Internal 
Revenue Department of the United itates Gevermemt, at Chicago, 
Tilineis, and alleging that his residence is im Ghicuge. The 
eourt Will take Judicial notice ef the feet that Chieago is situated 
im Cock county, Tllineis. See Harding v. Birong, 42 Ill. 148; 
Zeophe v. Sumpiner, 105 121. 434; Sullivan v. People, 122 121. 
385, 

it follows that the trial court had jurisdiction of 
the subject matter, and that the decrees must be affirmed, 

ATPIRUED, 


Besurely, *. J., and Jonnston, Jeg Sonour. 


\ yee ‘ap , th 
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ROBERT GC. DWERY 


Appellee, 
*. B, MUETER wd GB. SC. mex, 
Aprpollante. 








This cause is now before us upon reheating granted 
upon the petition ef defendants. Our former opinion wae aw fele 
lews: 


"“Cempisiment filed « bili in whieh he alleged in substance 
that on April 1, 1905, he with defendants, Mundie and Jensen, 
entered inte a copertnership agreement for the practice ef the 
profession of arehitects and engineers; that a gopartnership 
was carried on until the first day of Cetober, 1908, at which 
time complcinant withdrew uné the copartnership wan dissolved. 

“The bill further alleged that an account ef the part- 
ag affeaire had not been made and prayed fer such aecounte 


"The anawer denied the formation or existenee ef the 
TE ang and aa decked all other material avermente of the bill. 
The cause wae referred to a Master whe reported that there was a 
inte report % agreement and stated the account. Gbhjections te 
yt were filed by the defendants, which were overrul ed 
bs Pr aster ané the eauee heard by the Chancelier usen these 
Jeotions filled as exeentions. 

"The exceptions were overruled, the report of the Haster 
oenfirmed, a deoree entered in conforsity therewith, finding 
that there vse due to complainont from defendants the total 
wun of $8117.55. Judement wae entered in foaver ef the sam- 
Plainant for that semount and for eoste, 

"In view of the amount devolved, the intricacy of the 
questions which arise and the sharp conflict in the evidence, we 
the te way in whieh the merits ef this appeal are 
presented in the abetract and brief, 
*The poms, ps are for the most part general in nature 


and the Chancellor may have well refused to consider most ef 
then oo the 2g eet forth in in Buh iog Ye 33 Iii. 
the” court eonfronted by ar # tuation, 
court sisted that it Secunda te embark upon a voyage ef 
without chart or compass. Gases were there eited 
pn proper practice, and it is unnecessary te repeat. 


are two ne eg yrs questions in the case. First, 
whether a eopartnership in fact exicted as alleged in the bill 
of complaint, and, second, whether the acecowst as stated is 
sorrect. The first of these questions is a mixed question of 
lew ond feet, and the other a question of fact. 
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“That, in the firet instance, the burden of proof was 
the complainant to establish the existence of the separtnerahip 
must be Goneeded. Om thet qmertion there is a sharg ¢onflict 
in the evidence. | Ane eM 

“Yor some years prior te the first day of April, 1905, the 
defendant, ¥. B. Mundie, was in partnership with one %, 1. B, 
Jeoney, and they together prasticed their profession in the 
eity ef Chiesgo. The defendant Jensen was for many monthe 
prior te that tine ou employe of this firm, acting ae its 
general superintendent, The firm name wae Jenney and Mundie. 

"The complainant, Dwen, alao om arehiteet, fer four years 
prier to that time was an euploye of Jenney ond lundie, and his 
duties were drafting aud supervising, for which he received o 


salary ef | & Weak. | ) 

"about April 1, 1905, kx. Mundie bought ont the interest 
of ar. Jonney in the firm and a new copartnership was orgenized, 
which proceeded te do bueimeas under the firm name of Jenney, 
Mundie wid Jensen, Mr. Jonney, however, bad me interest in the 
new firm, ‘The complainant centends that he beemse a member of 
the firm at the sane time as Kr, Jensen, and by reason of an 
agreement made between himselt ond Mr, Mundie just prier to 
that time. The alleged agreement ia not evidenced by ony 
writing and the fact of ite existence or nom-existence seaus 
te depend Lergely woon the testimony of the compl aizant ag to 
oral conversatione. 

"Me complainant gaye that «a short time orier te april 1 
1905, he hed o disagreement with Kr. Jeneen as a reault ef whieh 
he communicated to ir, Muadie his intention to reeign, whereupon 
Or. Wwedie asked him net to do eo; said that he, kundie, would 
go to California where be would eee Ky, Janney, and see if are 
fangements could not tbe made by whieh he, Buncie, might eontrol 
the firm; and that, if he ¢i4 eo, he would form a partnership 
eonsieting of bimeslf, Mr. Jensen and the compisinant, 

ig 5 Kundie merge bray +e and re in 
making hie arrangenente wlth or. Jeaiey, ad complainant says: 

oh on ir. Mundie returned he oaia he had made orraigenente 
with Kr, Jeuney and shewed me a oony of the document. Mr, Mune 
@i@ stated he woul’ form a partnership in whieh kr. Jansen was 
te have thirty per coat, Kr. Mundie was te have sixty per cent, 
and i was to have ten per cent, with a certain auount per reek 
in addition «+ $40 yor week, and i said to Max. Mumdie, ‘All 
Pignt, that ie sutiefactery to me.* Ur. Mundie sald, ‘That 
is ali right, Sob, we wili arroge that. '* 

“the complainant alee states: ‘i do not reeall any eonver- 
gation with or. Jansen, I did sot have » taix with Mr. Jenson. 
The sole conversation wag with Mr. liwudie and myself,’ 

"On thea contrary My. Mundie testifies: ‘I had ne conversa- 
tien with Mr. Dwenm which I proposed to give him an interest 
im the firm or 1 wowld make iim a partner. f told dre Dwen 
that I would pay $40 o week and tem por comt as a bonus er come 
mission on sl) moneye that eame in after deducting the running 
expenses the some as Wr, Jensen had received. lie said all 
right, amd we went upstairs, ' 

wr, Mundie alee saya: ‘I teld him also that he vould 
have nothing whatever to de with the aenets or liabilities of 
the firm shatever, and that the library was mine. **** I tela 
Mr. Dwen that Jensen was to be my partner and that he vas te 
come in and take Jensen's place. 

“uy, Jensen alse testifies to the effect that he, Jensen, 
was the only partner, and the Kastor finds that the eempl siment 
414 not consult with or enter into a new agreement of any kind 
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with the defendant, Jensen, but the agreement wae made v1 th 
Mundi@ alene, 

"If the existence of the partnership ented alone upon 
the teatimony of the «itnesser az to the qral conversations 
between the parties, we would doubt very much whether the avi- 
Aenee was sufficient to sustala the finding of the deeree. 
There was, however, other ovidence am te the mamuer in which 
the business van condueted tending te sustein the contention of 

"It is wmoontradicted thet about April 1, 1965, the mane 
ef ecomoivinent Pren was put wren the door of the offige, and it 
' glee sypeare that the business cards thereafter used were as 
follows? 


ry, B, Bumdie Teleskones 
Be, C. Fensen Central 1742 


R, &, Bren S4uteomatig 2701 
rohitests 

New York Life Bullding 

Chiecage.’ 





"It aleo appears that during the adwe time the Letter- 
heade used by the fire were as foliewst 


**TRNNOY, MUNOTE & TERN 


Arebiteots 
1401 Sew York Life Building 
L711 LeGalle Sireet 
Caicage. 


‘el. Central 1742 
Tel. Automatie 7701, 
W. d, ligndie 
RK. OG, Jensen 
hi. G, Dwen." 


"It aleo appears that in the arebitects' certificates 
thereefter used by the firm, the name of complainant appeared 
in « similar mamer, | 

"It further appears that upon the business cards and 
Letterheads which had been weed prior te this time by the firm 
of Jenney ond Mundie, the naxe of tir. Jensen appeared in the 
game poaition as that in whieh kr. Dwen's thereafter appeared, 
but that Mr, Dwen's name 414 not aopear thereon, 

“however, the name of the complceinant 4id net appear upon 
the seal whieh was used by the firm; amd the Master finds th 
complainant did net, during the time of the existence of this 
alleged partnership, sign checks or vouchers for the firm; and 
thet with the exeeption ef twe instances he did net eign bullde 
ing certificates ner was he consulted by Wr. Mundie and Mr, Jen 
#eh eohcerning the taking on of work er the price which wae te 
be charged therefor, with the exception of two jobs which were 
brought in by complainant himself, 

"It alse ears thet the complainant filed in the effice 
ef the firm i day & report of the tlme which he had spent on 
different jobs, and that such time was charged as port of the 
expense, ag was the practice with employes of the firm during 
that wer except the bookkeeper, stenographer and office 
beys. It also appears that neither Er. Mundie ner kr. Jeneen 
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put in ony such reports. 

owitn reference to two architects certificates which 
were signed by kr, Pwenm, Kundie testified (and if bie evidence 
ie contradicted in the recerd the eame hae not been cabled te 
our attention) "Mr. Dwen 414 sign some arehiteet's certificates, 
aed I warned him twice that he murt net do it, that he was not a 
monber of the firm, ' 

"It is aiifieuit to @ollect from the text bocke or the eases 
an adequate definition of u partnership, The best know defini- 
co gs pee i —_ in the introduction to lindley om Partnership, 
Vole hy De ® & 

“Substantially, however, we think, woder the decisions of 
the courte of thie state, a partnership be defined as the 
relation or statue created by the agreement of sompetent persons 
whe as principels contract that a business or profession shall be 
conducted by one or mere of these persons in behslf of 211 of them 
with a view to sharing profits, 

“fhe evidence chows in this case persons competent te cen= 
treet and that the provits should be shared among these three. 

If there is any essential cf a partnership isexing, the come has 
not been pointed ~~ in the argument or brief of the defendants, 
a Rae P eine » 4 Til, 437, and v. revert 

i. 148, e et that the burden ef proving the oxistence 
of a va dlon ser Whe B as upon the party alleging it, but the difficulty 
of the game is nat lessened by conceiing that point. Cases are 
aleo cited as te the competency of defentante as witmenses te 
deny a sertnership or te exelain clrewstences indicating that a 
particulier deferdant is a menber of « nortnerchinp firs, and alse 
@enses to the point that material allegations of » bill ‘not ade 
mitted or 4enied must be wmrerte4 by praot. 

“These aaees give me si¢ to the seurt in the 4eterminsetion 
ef the issue here in controversy which, at clreaty stated, is 
whether a sartnership 414 or @44 not exist. It in for the Ae= 
fenfanta to present by their «xcertions the evitence from whi ah 
it may be made to appear that the deeres entered was orroneous. 

It is met fer thie court te search the record im order te discover 
Teasona te reverse, 
"fhe gompleinant has preperly peinted out that the existence 

ov Ron=-existence ef a wartnership is primarily a ouestion ef the 
Tetenhien of the parties to be detersined from all the facte and 
cirewmatances., ‘hey insist that the sharing of profits is pre 
sumptive evidenee of a ‘wba age ana elite Nishs 
4 ail. 466; =, e) sownsend , @ 31. Apps 646; ir 3m Y. 
i Bhs dee ki Li. 103; Leekrood v. Doone, 107 111. 238; 
S$, with other eases which se 

They alse araue that the nooks of account which vere kent 
om defendants theneelves are conelusive against them and cite the 
evidenwe by reason of which, 1% is claimed, the principle is ape 
piicable here. They aleo point out that the consent of Ar. Jerse 
in the first inetanee was net necessary, provided he thereafter 
acquiesced in the arrangement, and they cite the evidence in the 
recerd sna the decisions of the eourt te thie point. 

"They further contend that, irrespective of the question ef 
the partnership relation, the deeree showld be sustained won the 
theery that, where the state of the acesunts between the parties 
i@ eompliecated and intricate, and when to do justice recuires the 
eapleyment of metheds of investicntion peeuliar to esurte of 
equity in « situation where it wewld be difflevlt or imecestibie 
_, art of to give proper consideration to numerous trancactions, 

ef eavity will take jurisdiction, not wen the theery that 
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anes * a baer Yoo : 
‘The defendants have not eee fit to avall themselves of the 
ity afforded under the rules of practice of this court 
5d filing » reply brief in whieh this court might be informed as 
to thelr views woorm the points thus presented, 

"A enveful ce us the, the Haster's report ond of the 4e- 
cree entered cives us the impression that the question as te 
whether a portnership in fact existed is an excerdingly “ ee one, 
wut it is mot the duty of the court to make the search of the 
reoord from whieh that question ean be determined; nor would it 
be fair te the other litigent for the court to do so. On the 
contrary it is the duty of the party vho acpesis to point out 
elearly and distinetly the matters, 47 any, weich render a 
reversal mandatory. thie hee not been 4one, amd with doubt we 
affirm the decree,” 

After a consideration of the petition fer rehearing and 
the reply of the plelntiff therste, wa are dieneeed to adhere te the 
ericinal decision, While we are 4faposed woon further reflection 
to hold that plaintlryr ond defendants were net cepartners because 
Gomvlalnant waa not  pringipsel, we are aleo ef the epinion that 
complainent wae on the fucts entitled te the relief granted by the 
deores, 

The statement thet there are two controlling questions 
ie inaccurate, There ie, in fact, only one, ond that whether the 

statement of accomt between these parties is eorrest. The aceount 
sepeers to have been seourately taken, There iy no evidence to the 
contrary excep: that of the vitnese, NeGregor, che testified that 
one itea was incerreet, but merely as hie conclusion, 

The decree in therefore affirmed, 


AFF IRUEE 





MeGurely, 7. J., wd dohneten, 7., coneur. 
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vies THe OPINION OF THe COURT. 


Thies ie on appeal by the defemdent from a judgment 
im the eum of $14,000, entered im faver of the plaintiff upon 
the verdist ef « jury for that amount, af'ter o motion by 
defendunt for a new trie] had been everruled. after the 
@vidence bed been taken the plaintiff filed em amended 
declaration in twe counts. 

The firet count alieged thet om April 2, 1925, defende 
amt was opersting a eteom redirend between various states of 
the Umited States; that plaintiff was employed by the defondent 
as « Suite, or brakeman, od was engeged in the movement ef 
@ freight trein from Chicago, Iliimeis, te Battle Creck, Michg$gen, 
ond im the eperstion thereof wee engaged in interstate commerce; 
that, by reason of the Vedersal Sapleyers' Liability 4ct, it was 
the duty of the defendant te cxereciee ordinary care te keep ond 
mann tnt its spplianees, rood bed, freight cars, couplera, tee, 
we eon@mebhe safe condition fer the dafety of the plaintiff. 

That def endunt feiled in its duty in that reepect, im that, in 
violation of the Act, 4% furnished certein curs, couplers, 
@vow bors, pins, lecks, lamckles ond applionees connected 
therewith which were defective, loose, treken, worn and othere 
wiee inoufficient, of mot the proper size, length, ete. ‘That 
the defendant neghigontly and earslessly failed te properly 
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couple gortain freight care in cold treim; thet these defects 
were Imow to the defendant or should have been known to it; 
and, while plaintiff, im the exerediwe of due care, woe riding 
in the cabocee of the truim at or moar Sedley, in the State of 
Indima, Wr reason of the negligence desor§bed, certain cara 
im the traim breke in twe ot the coupling, od thevenf ter tie 
two portions of the tradm collided with each other, throwing 
the plaintiff with great force ond violence against the stove 
wad other parte of the ecboose, cousing bim great pain ond per 
manent injury. 

The sesand commit averred that, om the some dete, the 
defendiont woe operating a train ond plointiff was in ite employ, 
in the movement of it, engaged in interstate commerce, and 
defendant was subject to the Federal Bmployors'! Liability set 
whieh required defendmt to provide ite corse with automatia 
couplere te maintain drawbars ef the standard height, md te 
maintain them eo that they were wet defective or inmeecure. That 
defendomt negligently failed sg to do; and thet, by rensen there 
ef, sertein cars of the train broke iu two and the broken pore 
tionn thereufter collided with great force and vielenes, injuring 

On the filime of this amended declerction, the defendant 
move for e centimucnee ond presented and filed on affidavit in 
supvert of ite motion. : 

This sffidevit won to the effect that the defendant could 
mot safely ge to trind wader the amended declaration, becouse of 
the choenee of material witnesses who were uomed ond by vhem it 
oe eveNNEd that defendunt would be able te dispreve allegstions 
im the mended declaration as te the constrmetion ond condition of 
wag dented “ent e EMER. atte Metaneniee eecaretion 

The defendmt urges thet the demial eof this motion 
was error. It woe the design of the plaintiff, in filing the 
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which had olveady beon taken, wd mo further evidence won offered 
by the plaintiff after thie declaration was filed. 

Seation 42 of the Practice Act (smith-lurd 111. Revised 
Statutes, 1925, Chapter 110) provides that no smendment shall be 
GComse Tor centimuaice unless the party affented thereby or his 
agent ox attormm@ey maker affidavit, that, in conveqenee therwof, 
he io waprepared te proceed with the trial of the equse at that 
term. ‘the offidovit of the dofendomt dees met so allege. Mot~ 
withstending onything averred in the affidavits it mey have been 
true that the defondmt could have preduced the witnesses asmed 
within a veaveneble time and during the term. it doen not appear 
ey Fommes=t wea mace te thet end, md, a9 the affidavit mae} Be 
cone trued most stranghy ogeimet the pleater, we are utable to held 
that the court chused ite diseretion. 

it is mext urged in Deholf of defendent that the eourt 
erred im ites ralings on the a@mieciom of evidence, im thot it 
pemmdtted plaimtatt who testified in his ow behalf to state as 
his conclusion, based on other facts im evidenee, that just prior 
te the aecidemt the train parted. ‘Thie it is urged amounted te 
om imvesion of the province of the jury. fhe theory of the 
plaintiff's ease woe that there wa some defect in the coupler of 
tom cays in the train om sccownt ef ehich, just prior to the 
eecident, the train wes ported. The plaintiff teetified thot the 
sccident happened about 5:30 or 4:00 o'eleck im the afternoon of 
& plensent day om April 2, 1025, neor sedley, Indiana, He said 
the firet wnuewal thing he heard woo the sir ost on the eeboose, 
the prekes sterting to hold or grip, ana thet he started ta get 
@ut of his ehsix; that he heard the oir set and the coboose stepped 
& Litthe amd went ahead again. 

He wos, them caked; "Q. ‘hat did that indicate to you 
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© reilresd men with reforenee to the wovement of the train? 

: cetion by defendent on the ground it ie « mere guess.) 

nr. ‘Maoningsten: So. ZT om goitte to show it is positive knowledge 
om his pert. Be cat alwnys telloemy redlreed men cam Il. The 
Court: You csn ask him if he mews. Br. Plaowinaston: Theat 

iw the substence. (cuestion reed.) A Thet the wapen. nk 

broken Iu two, het perted." The defendmt theraupons/ to 

strike thie «ewer out, ond the court stated that he toeught 
Plaintiff showlt first fied out whether the witmens knew whet 

hie experience wae. Plaintiff sadd he had mmy experieneos as 

to whem tredns bed breken in two and could tehl from de Enowledge 
of the sction of trains when « troim had tbreken in tes, Ne wae 
them oeked whut the fact wee as t whether or mot this train had 
brekes in twa, and to thet quectiom the defendmt objected. The 
@eurt ruled; “If be knew: he may tell. Ke hos shown by his 
experionge. Ne said he had experiones.* To this riling, the 
defemdont exeepted, whereupon defendomt mewered: "fou com clways 
tei) by the air, awiehing of the oir, that the Srekes hed bean set. 
the brakes were grinding om the wheel and 4t will step suddenly, 
ana if there is nothing te beld it, the ¢ore will co om agein, und 
that is what happened at thet time.* 

There om be no dowst of the meterielity of thie «vi- 
demee. The theery of the pleimtiff was that the truim parted on 
account of defecate in the coupler, md, af the traim in feet 
parted, there would be on inference of defendant's negligence 
from tie mere Saet of the opening of the couplers. It hx been #0 
held im two cases upom whieh plaintiff reldes, in vhich, howwver, 
thers woo ne djegute about the fact thet the train had broken 
le 280 Fed. Rep. 272; 








md Be ls Go. Vv. Gmtughall, 244. G. 66.) 
| im the latter esse, the Supreme Court of the United 
States said thet, im view of the positive uty dupesed by the 
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Statute upon the reilyead to furnish eoffe applionees fer the 
coupling of ears, the jury might properly infer negligence on 
the part of the compeny from the fact that the coupler failed 
to perform ite funetion, although thore wae no other proof of 
negligence. 

There is mo conflict in the evidende that the adr went 
on in emergomey at about the time «hen it is claimed the accident 
occurred, bat the evidenee is alse to the effect that this might 
have been brought about from other couses than the parting of the 
ers. Indeed, plaintiff himself testifies that the air may co on 
from other eases. He anye that, after being thrown againet the 
stove in the caboose ond te the floor, he went to the end ef the 
fromt eer frem the cabooses and found the eirhese parted and 
Coupled 4t up, ond then come out and gave the conducter « signal 
to gO shead; mid thet «<fter the cir hed been pumped the train 

He Gia mot find the cars wicoupled, and hie testimony 
te the effect that the traime ported ie mmifestiy his om queas 
®r conclusion, based om other facts which he, in bis evidenes, 
Teletes to the jury, aid of which the jury, net he, showld hove 
beem ellewed te fudge. A wee said by our Gupreme Court in 1.0. 
Rs Be So Ye uith, 208 T1l. 614, "the Opinion ef witmesses should 
met be asked im much « way un te cover the very question to be 
found by court or jury.” Here, if the plaintiff hed been asked 
Simply fer bie opinion ae m expert, a different qestion would 
have been presented, which 4+ ie, however, wmecessery for us to 
deekde om thin record. 

it de true, ae the plaintiff sugsests, thet the wl timate 
qeeetion in the case was met whether the train broke apart, tut 
whether the train broke apart through the megligenee of the deo 
fendent; bat, om the other hund, under the itetute se construed 
by the United States oupreme Court, if it were anes proved te be 
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the fact that the train Wroke operty the negligence of the 
defendant wee inferred therefrom, As this error is 20 serious 
ae te require reversal, 4¢ will be ummecessary te discuss 
other alleged errors. 
Por the reaseme indicated, the judgment will be 
reversed and the uso remmded for mother trish. 
REVENGE ABD ARMAN DED. 


Mewurely, ’. d., md Johnston, J., concur. 
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MA, TUEYIGE ReSUIKLY BALIVERED 18B OFINION OF THE SORT. 


Thie is an intericeutery appeal from an order Biren 
potating a raceivar ln « procecding te foreclese a coeund mortgage. 
The merterwed prenlese are cexrtoip real eetate end the teelre 
etery trick buliding therean, operated ac a hotel by the Sisson 
Company, hereinafter called defendant, and known as the diesan 
Motel, 

Points are prerented whigh might be material in the 

se 
prinelpsi case, out on the inatant aspen) £4 ta meeavsary te aete 
emiy two: (1) The grevistone of the wertance tenuning defend te 
ef the sertgemr; and (%) The relation batween the inte bvietuess 
ef the defentamt and the vaive of the aaguri ty, 

The present trust deed er nertcage is te eocure s 
$85,000 note, executed ey Qefentant eubject ta a orier treet seed 
to secure 21,250,000. It in provided that a breoek ef thin orier 
mertgage snail omerate ns a breseh of the secant sertcage. fhe 
Seoond serteage vonveyed the reali axtate 

nkeather with sli smd cinguler the tenenente, >oreditemante 
PPUTTeHahete therqunte belonging, oid the renis, issues 
and profitea thereof, ond oli gee fixtures, engines, botlere, 
TALgeB, ASSting apparatus, furnace, ice sexes, shades, book 
‘AGSS, HA ell pergonal property ef every character belongs 
, . ~ yoni yo then or therealter om said presises, and 
furnished for or intended for uae by tenants, and all fixtures 


in or that ahgwld be pissed in vullding then or thereat 
‘ptunding on ela Land.* — a 0) we 







rams AoW Ly | 


ES a 0 8ee 


me 


ertene ots Pap see ewe attosn oma 
wenete vit yA Seed wt is he hes arene me 


aopedh aie se 


baed forint tolee « at tbateud usenet wh 
setts aktt Xo doswet',. eed? hebivitg ah ot 
ot? ono Pten Swords wet to Unewed 4 on 


Dee aehes unr yo 
iN rts Cait 


Aigo the defendant company released and waived 


“all right te retain peesersion of said premises after any 
default in payment or a breach of any of the covenants or 
agreexente, 


Alee that in case of default or any other breach the 
whole indebtedness should became due and 


@ " : 

ween any euch breach the grantor waives all right te the 
posscesion ef and income and rente of said ieee, and it 
shall be lawful for said grantee, and he is hereby authorized 
and empewered, to enter inte and take possession of the preni- 
sos hereby conveyed and te let the same and coliect and receive 
all rente, ieoues ond profite thereof, * 


Aad thereupen the legal holders of the note .or trust 
deed 


"should have the right famediately to foreslese thie trust 
deed, in the manner provided by law; ana ween the filing of any 
Dill for that nurpese the equrt in which suah B12 in filed shell 
at once and without notice to the sald party of the first part 
or ony oarty claising wider aaid firet party, sepoint a receiver 
fer the benefit ef the legal holder or holdern of the indebted- 
mess setured hereby, to take possession of, rie + an’ control 
eaid preuives, with perer to colleet the rente, issues and pref- 
ite of sai4 ~~ during the pendency of such forealesure 
euit and until the time te redeem the ame from any deeree foree 
Slowing thie truest dee4 shell exoire and im case there ahall be 
ne redenption from any such deeree then, until said premises 


shell be sold in pursuance of any euch deeree and a master's 
deed thereof shall have been executed and reeorded,*® 
AlLeo that 


"The Granter waives and releases to said Grantee all right te 

the possession of and income from said premises pending such 

foreclosure procesiinge and until the peried of redexption from 

amy decrees foreclesing tris trust deed shall expire." 

the bill alleges default in payment of interest due 

from June 11, 1944, also that a mechanic's lien on the prenises 
has ripened inte a decree, Upon the apelication for a receiver it 
wae shown that there was $1,030,000 of bonds of the first mortgage 
outetanding; that by the first mortgage it was provided that the 
defenfsant should deposit with a named depesitery om the first day 
of each month one-twelfth of the annual interest payebRe on the 
eutelanding bonds and one-twelfth of the principal asount of such 


bonds as matured on February let, in each year, and that these 
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depoeita to be made July, August, September, O¢tober, Sevenber and 
December, 1924, have not been made; that the mortgage slee provided 
that the defendant should deposit on July lp 1924, 91,256 om ace 
eount of the Federal inoome tax, but this deposit has net been 
made; thet the defendant company has aleo defaulted in falling 
te pay certain special aesecements levied against the prenizes 
and alse in failing te pay certain billie for premiwve on fire ine 
@urence policies previded for by the mortgage; thet there is sise 
due the Snyder Gompany over $25,000 on o mechanie's lien deeres 
obtained by said company, which cometitutes anether default. 

in addition to theae items of indebtedness of the dee 
fendant, the record shows that Bovember 26, 1924, 5, W, Straus 
& Company obtained « Judyment for $417,496.60 against defendant 
in on esetion te recover for moneys advanced; that defendent had 
euffered en impairment in ite capital of shout $540,600; that the 
defendant cowpeny had never paid any dividend on any of ite steek; 
thet it ewed for current debte on4 wager te ite employes about 
$60,000 and many of said claims were long past due; that the de« 
fenftent company wae wmatle to preeure cesh or credit toe pay ite 
evrrent debts ac they fell due, ond many ereditere were threaten+ 
ing te sue it for the aununte due; thet most of the rooma in the 
hetel were vacant and that the business is sonatantly diminishing 
and lesees increasing, and that by reason thereof the defendant 
éompany could net procure sufficient working capital or credit te 
maintain said hetel properly or te operate it suecesufuliy. At 
the time of the application for a receiver the defendant company 
was in default wader the first mortgage and aleo under the second 
mortgage over $62,060 on nceount of the deposits above referred te 
an4 income tax, speeilal assesements, insurance prexdiume and seo 
dhanie’s liens. The aggregate of 211 liens on the mortgaged 
premiser ia in exeess of $1,936,000, Defendant adwite an indebted 
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ness of about $1,750,000, 

Competent and experisaced real estate men in af fida- 
vite stated that the value of the property dees not exeeod 
$1,500,000, and that it would mot bring this much at a forced sale, 
Defendant's opposing effidavit pleees the value ab 95,006,000; 
eonsideriug the comparative experiense ia handling rea. estate in 
thie vicinity of the parties making affidavits, the Ghancellor was 
Justified in being infiummced by the opinion of those whe placed 
the smaller value on the property. 

The mere recital ef the ahove facts ont conditions is 
sufficient for our concluricn thot the Gheneclior, In appointing 
the receiver, seted properly end fer the beet Intereet«e of #11 
parties concerned. Abtheusen v. Lebn, Se2 12). App. 3°94; Begley 


x, 199 111, 6; Eslten vw. Sterg, 
223 iil. app. 3, and many ether casen approving of a receivership 
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wader ainilar clrowtstsnoes, 

it de suggested that the court cheuld met have direstal 
the recsiver to operate the property as a hotel. The building was 
eonsiructed fexr hetel purposes and te terminate the business ond 
@ilew the building to resain vaosnt would greatly infwre and Leseen 
ite value. A reesiver in appointed to preserve the property fer 
the benefit of oil parties interested, oni if thie te attetned by 
continuing the businese, the court hee the pewer se to order. 
v. MgKindley Coal Co., 179 T12., 538, ‘There is 
atundemt preeefent for scolding that the court will autherise « 
Yeogiver te carry om the busines where the sorteeged property fe 





of euch a nature thet the d4istentinusnes of the bueiness would 
éeatroy er greatly temair the value of the property, 27 Gye. 1631. 
Tardy's Smith om Receivermhip, (1926) vel. 1, page 987. 

The record alse shows that npen the hearing before 
the Ghaneellor counsel for defendant conceded that it was desirable 
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that the receiver should continue to operate the building as a 
hotel, one of such counsel saying that in his opinion *1t would be 
& Galamity to close that hetel," 

There ia no merit in the suggestion that the mortgage 
does not cover the equipment of the roof garden and the furniture 
and fixtures in the kitchen, bakery, dining«-reom, restaurant, ond 
public reome, It covers 

“all personal property of every charseter belonging to said 
grantor, then or thereafter on eald premises, and furnished fer 
SEsusa'se saceea'it My Selicite thon ar toetesfe Hustive 
en said land." 

. The gourt aprointed Lawrence EK, Greenebaun reoeiver 
an4 thie sappednteent is criticised on the ground that he ie an 
employe of the complainants. The record Aces not show that he is 
an employe of the particular complainant im this procesding, 
although employed by 3. 9. Straus 4 Covmany, Ao objection was 
made te this appointment on the ground ef his relations to any of 
the interested parties, and ir. Greencbown seems to be fully compe- 
fent te manage the hotel, ae shown by hie experience in the opera- 
tion and management of o nuwber of bigh grade hotele, An appeinte 
ment of an interested party la not necessarily improper where other 
cireymetsnees show that the best interests of the estate wikh be 
served by such spyointment. Pattersen v. 
Zil. 334. 





Other pointe engcested are not saterial at present. 
Upon the instant reserd the appointment of a receiver was not only 


justifies, but wowld seen to be ee desirable in the interests ef 


defendant company, af well as of the complatnants, that any serious 
@bjeotion would hardly have bean expeeted, 
The order of the Chancellor is affirmed, 


APFIFWED, 
Matchett, ?. J,, and Johneton, 7., concur, 
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" Appellant. 


This appesl ie from a judgment egsimet the defendant 
for 3409.60 im a eit cleieing demage by freesing to an intere 
state ahigment ef apples from Chienge te Hew York city. 

The etatement of claim aliegod ownership eof the bili 
of lading im pleintiff (whe wae mot the shipper), the good 
condition ef the apples when delivered for shigment, ond the 
dumegeé condition «hen tendered fer delivery. 

“Ghible pladmtify made no proof as te the omershdp of 
the D411 of ledine, relying om the failure of the affidavit of 
merite to take direct iscue thervon, it undertoek to prove the 
other two elements of the action. Ite proof showed the good 
condition of the apples when delivered for shipment, but failed 
te show their conditien “when tendered fer delivery.“ 

It wee agresd thot the ear containing the apples 
arrived at the destination fer delivery Pebruary 15, 1922, that 
ie consignee wos metdfied thereof the ome day, amd thet it 
was éehivered on February 20th, five days later, There was no 
ettempt te preve the comditien of the apples at the time of 
their arrivel or with, ¥ovruary 20th, when delivered, the 
(@ily proof on that subject wns the deposition ef one Whimenn, 
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or 


whe testified that on the latter date he exauined the apples and 
"found 152 boxes more or lene frozen,” Hie evidence, which is 
somewhat indefinite, tends te shew that the 162 bexes were 
thowe which he saw displuyed for sale on the retlroad pier, and 
the rest of the shipment was at that time im the car winjured, 
but “a trifle ripe.” The damage claimed ia for the 152 boxes, 
There was no proef whe placed the boxes on the pier, 

how long they resnined there, or the xtste of the weather 
@uring that time, or when they wore woleaded, snd no proof to 
suppert an inference that they were frosen before that day. 

Plaintiff relied upon a prima feeie onse. The court 
having denied defendant's motion fer Judmaent, defendant offered 
in evidence, om? the court reeeived ever plaintiff's objection, 
the bill of lading and « schedule ef tariff rates ae the same 
appeared in a printed docunent parserting to have been Leeued 
under authority of the Direeter General of Railroads te shew 
that protective service against cold or freexing was not 
applicable te such shipment, 

The bill of lading, whieh in the ateenee of any cone 
tention or showing to the esontrary wust be taken as fixing the 
rights end Liebilities of the parties, provides that “property 
not rewoved by the party entitled te reoeive it within forty 
eight hours (exelueive ef legal holidays) after notice ef ites 
arrival hes been sent or given, may be kept in ear, depet er 
pinee of delivery of the earrier, or warehouse, subject *** 
to garrier's responsibility as warehouseuan oniy, * 

in view of this provision ond the proof shewing condit ten 
of the property, net at the time of ¢elivery as alleged, but only 


at = time five days after delivery, when, according to the bill ef 
lading, defendant's Usbility was Limited to that of a warehouses 


man, we think the proof was insufficient te sustain the statenent 
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of eleim, or a couse of action ageinet defendant as eerricrs 
Her woult such proof be eufficient to show liability ov « 
wareheusemen, asouming recovery egoinet defeniwnt oo such caulk 
be bad wider the stintement of claim. Vor sught . ee & 
dee ctativeny Yen wasn neg howe Youn feeuls vwedke left ea te 
pier Wr the oomsiqnes after delivery, The offirmetive of the 
iasue won om pleintafl ond At failed to suctaim At. ‘hike the 
writer thinks this court shewld find the facts on much » recerd, 
the majority of the court faver « reversal ond romendeont for 
the introduction of other evidence ac to vem the injury te the 
apples eecurred, if 4¢ com be chow, it aepoexrimg thet they vere 
fre eft. 
| in view of rememdment points ave made thet may come up 

for sensideration om wether triai. 

Defendent moved te mupprese the depesition referred tt, 
Claiming thet the dediema potestutem 14 net properly deelignate 
the percem named *22 wiseihlaanans? it de addreased te a desige 
wated party, “ho took the dopesition, und states, “we * # * have 
appointed you caucdesioner te exemine the suid witaese,” ete. We 

it ie further arged oa growmd for euppresndiem that the 
depowition, vhich was te bo tuken om ornl interrogatories, states 
oe ite faee that the dirsot exemination wae by the Commiseioner “on 
behalf of the plaintiff.” It dees net appear that pinin tirf*s 
attermmeys wore present, tut dt «peewre im the return made by the 
Comesslener that attorneys appeered specially for defendent od 
_— e eT soon aamenda thie court in 
atiiiatiedhy | 292 E21. App. 00, ematcaed Sec, © of the Bvidenes Act 
as eu theri «ing cach on exemination. 
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im view of the reverse, ont remendment defendent's 
other points with wroupost te o demial of ite motions far 
eontingenee end oo time fer mmdesion of propositions of Law 
need mot be considered, Nor in plainwiff's epjection we tae 
pres? of teriffi properiy before ua im the obaenen of erans 
SPrerte 


Griddey) wad Witchy JJ+, concur. 
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This is » suit in equity in the nature of a oredi-e 
tor's bill, based on section 53 of the Corporation Act, breught 
by appellee againet sppellante ana twe other go-defendants, 

The bill alleges that eemplalnait entered tate o 
contract with the Florentine Art etal Yorke, » corporation, te 
deliver ant oreet wrought dren doors, traneoms, grille ond rail 
ings ae per architect's plane at the price of $688; that sada 
corporation failed and refused te comply with the contract, 
whereupon complainant was compelled te have the work 4ene ty 
another party and te poy therefor $914.57 in exeess of said eon 
traet priee; that appellant Rutteaberg conapired with Lewin 1. 
Ruttenberg and one Feldman (who were mage co-defendants bat 
Later were diguiseed out of the case) te wreck enld eorporation, 
4ivide its aasete and hinder complainant from enforcing his cone 
tract ond collesting his just demands; that Louls i. Ruttenberg 
‘aequired all the shares of its gapital steck and complete control 
of it, und that the two Ruttenberga, doing business as the art 
Lemp Manufacturing Co., took poseonsion of the asvete of sata 
corporation, whieh theresfter ceneed doing businesa, having ne 

-oreperty subject te exeeution. 

The eorperation's anawer denied entering inte the 

‘contract or sonepiracy and every material allegation, and averred 
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that 4¢ had me erediters except appelient Buttenberg. The 
hetter's onewer denied the conepireey, ond cet up facts to the 
effect that he ond others were crediters of the corporation for 
money loened ta it smeunting to 93000, thet he atqudred e211 of 
ate cteck, become its president mi director, end took pessencion 
ef the corporction, 0014 it: msiness «ii applied the proceeds 
to the §5000 indebtedness, aul denied that the iuttenberge were 
deing tueiness «2 alieged oid thet he bat any money or thing of 
Value belonging to seid corporation. 

The deomee found the facts as te the contract to be 
a8 alieged im the bill, that spreliont Ruttenberg sequired the 
Cepitel stock of seid corporstion and vemplets contrel ef it, md 
ee dealt with ite property ond savete ao to evade payment of the 
ebligetion due campleinent, snd dveread payment te complainant 
of the cum claimed. 

That much « contract wae entered inte between appellee 
emd epeellent corperstion, aid the letter eeased te do business, 
and ite property ond scests were taken over by appelient 
Suttemberg, seem to have been eeteblished beyond contreversy. 

The mad mestions ereued are whether the evidenee mapperte 

neidimg appelionte liable for the less te which appellee was pat 

by the fallure ef apvelient corperstion to carry out ite con- 

treet, smd «whother such lees conetitated « debt within the 

meening of exdd section 53 of the Corperstion sct, which provides 
that efter « corperction’s “eese tion of Wusiners leaving debts 
unpaid, amy evediter mey bring euit im eqnity * * * agaimst ahi 

-. sigatl wie dyehprannnnaneloanehiegdleeadianediamagadedingadivetnamamanaadl 

St woo held im Stomderd Diu tilling © 0 
R39 Thin G00, im a Like miihs Remed ams © tena chediew tate of 
facta where, ao here, the erediter’s claim was unliquidated cud 
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arose from refuse) ef the sorperation te garry out ite contract, 
that the suit could ba anintained ander seid provision of the 
statute without firet obtaining a judement ogninst the corpore- 
tion, and that the statute ic deaisned to ofd4 creditors in the 
eellection of their devtea, aad pernite a euit in equity for that 
purpose te charge anyone whe in lishle for euch debte. 

In that ease one Adame and one Jones, whe owned 
about all of the stock ef the Adume Ceal Go., devised and oxe- 
euted a scheme te use the money neveavary to buy the atock of the 
apringfield Ueal Biming and Tile (o., asd te beeome ite officers, 
and then convey ite property and secets to the Adome Coal Co., of 
which Adass was president, and put the Springfielé Co. ent of 
busimess, Theresfter the latter company eeaued to 4e businems, and 
the adams Coal Co. refused to earry out the contract of the opringe 
field Company to furmieh the aomplainest eonl. The Court said: 

“By thin connected serics of trananciions a prespercus 
going concern, with aecets to meet all ite lisbilities, was 
Susinees,, Neliner money nor property was Left te satiety th 
Serult parsion sencsrned inkeuit trazsactions to evade payment 
tg ef the ecorseration which they have ebecrbed 

Ve have clied thie ease and referred te the facets 
thereof because of their analegy te these at bar, whieh were pre- 
sented by proce? before the “hancelior, whose findings and conclusion 
we #@6 BO good reaeen te @isturd. 

Zhe evidence gufficiently shewe that after avpecliee's 
order wae accepted by appeliant ecrperation, appellant Ruttenberg, 
with a view of aequiring its shares of capital steck, and alse ite 
eroperty and sesete, had,san sudit meade of the company's books, which 
discleeed thet 1t wae « solvent concern with an exeess of assets 


over liabilities of about 6000; that he thereefter purehosed «11 
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ite capital stoek a4 paid certain creditors, beooming ite ereditor 
for about $5000; that about three days after the audit the coryorn- 
tion Borrowed $8000 from ao bank, which Ruttenberg later paid: that 
shortiy after he acquired comtre] of the corporation the latter was 
moved fate the saws Suilding where the Art Lamp Kanufecturing Go., 
whieh he gontrelled, eondueted a einilur business, and thereafter 
Gensed doing business, and that he tock ever ite entire sesete in 
Liquidation of hia indebtedness. 

The evidence alee 4iecleses that he hed knowledge of 
avpelice's contract, and tends te show that he sought and intended 
to evade appeli mts’ eorreration’s @bliigatione wider it. 

We find no error in the eourt's rulings or con¢lusions, 
tiuttenbers, Tor some wiexplained reason, except that he was “a busy 
wan,” 414 not wderteake to refute the infereness from the evidence 
whieh support the court's comelusion,. Ve gee Little 4ifference 
between the facts in thie eoee and that ofted, an te the seheme and | 
the purpewe and effect of it. 

We think the decree should be affirmed, 


Gridley and Fiteh, 77., conour, 
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AMD THe OPINION OF THE COURT » 





Thies record comes before us in ot snemaloun etate. 
The mit wen begun in equity sgainet eppellent ond the Basin 
Gileomite Mining Company, later making the Uinta Auphalt 
timing Compemy um sdditionel party defendent. 

The b111 won prediented upon frendulent represen tetions 
oad acte by appellant Gokins, whereby complainant x0 induced 
to purchase stock im sedd two compendes, ad im an e411 company, 
ond alee to port with steck or “wits” im a compeny ealied the 
CariyeClevelond Royalties tmitu, for some of whieh stack come 
Plaimant had eutetomding notes, held either by Cokine or vome of 
#ei2 componies, the traiefer of uidch the bili sought te prevent. 

the twe defendemt compeies were made defendmnte aa 
parties to the alleged fread. They eppeared and filed « Joint 
mower denying aay freud on their port aid setting up a state of 
faete with reepect to comm matters oomtrery te the alleged false 
representations of apyeliont. 

Appellant demrrer, wut withdrew hie demurrer in 
agvordemes with a written stipulation between him and appellee, 
filed im the case and wrought the attention ef the chaneclLlor, 
which in effect narrowed the isouss te apyellont's Misbility 











ote 


on the deal entered inte between him end somplainont fer « 
gale or trade of the Cardy wits. 

it de admitted, ad appears by the dceree itecif, 
that the enly ieoe left at the heoring was im scubstanee whether 
appellee was induced by fraud md deceit of Cokine to part with 
fifty Cardy unite, smd was entitled te recever their velue at 
the time ef the transaction with interest. In ether verdes the 
‘cause Of action «xs reduced te one of law, exlidmg onhy fer « 
money judgment. nd the only relief given by the éceree was for 
Puyment of $3,020.75, the extimated volue ef said unite with 
interest, and a direction in the decree for the isounnee of a 
writ, of gupdas od satisfaciondwa for colicetion ef the um 4f 
wet pold within thirty duys from omtry of the deerec. 

’fter the isaues were fixed ty sadd atipuletion the 
Cause was diguisegd for watt of prosecution. At a subsequent 
tem, efter the court had Jost jurisdiction of the suse and the 
parties, the order of dimieval was vageted upon « stipulation 
between appeliee and Cokins only. ‘The court never thoresfter 
aequired juriediction of the ether two defendsnts, ner were they 
thereafter formally diemlesed ont ef the case. 

it io somewhat difficult from the «tipuletion and this 
state ef the reeerd te areneet upon vhet theery the cheneslier 
heard evidenee ef all the/ transactions complained af, «21 ef 
which wore subseqient to the Cardy transaction. Notwithstanding 
the exprecs stipulation that ol] eufd tromsactiens, except the 
Cardy deal, had been adjusted md 211 owtetending netes given 
by comploinont hed been retamed to him or otherwise s«tisfied, 
and notvdtheteding thot sald tw defendomt companies were no 
longer vithin the jurisdiction ef the court, the hearing proeseded 
the seme es Af all the relief prayed for was still sought ond 
defendant compandes were stAhl befere the court os parties 
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éefendemt. For sompleineunt made proof of 11 of sada 
trensactions, ond intreduced in evidence the unsvern joint 
mower of said defendant companies, “hich of ceuree eould be 
aimigoibie agaimet them auly ond not agaimeat defendant Cokine. 
hile mo objection was made to the offer ef said 
mawer, it presumably was becemse of om enéire misapprehension 
of beth parties, and probably the chancellor, that the defende 
mit compomies were «till before the court on the order vacating 
the diomissal of the case. Vor not only dees snd@ order purport 
te vaeute the order of divades«l upon the wtipulation ef the 
*veapective parties herein,” bat the degree recites that the couse 
cume on for hearing on the bill end amendment therete (which 
simply added one ef ssi defendunt compenies ac dofendent) and 
upon the oviswer of Gokine “ond the anewor of the other defendants,” 
ond finds that the court "has juriediction ef the parties ond the 
subject matter herein.* 

Had the ease been tried, «so it should have been, hone 
ing QMiy such evidenee os was material te determine the character 
of the Cardy wiite tronexction, ae was evidently in contemplation 
af the parties te the etigulation, wo think it too plain fer 
discussion thst the enewer ef the defendant compsnices, end evie 
denee of subsecuent tranesctions were wholly irrelevent te that 
ieoue. ‘nd “hile in cases tried in cheneery er without o jury 
irrelevent evidence will generally be deemed not te have been 
Cmeidered where the decree ay judgsent would otemd by disree 
garding the some, yet vhore it is apoaremt from the recerd, as 
here, thet such evidence wae mmifeatiy considered ond given 
weight im reaching the court's sonelusions of faot it is the 
better practice to remumd the cause for a hearing upon propor 
avidamet. 

We refrain from any expression as te the merits ef 
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the controversy nn Limited by the stipulation. While the 
iveue ee therein agreed upon de solely one of Luw, yet ar 4% 
fis not questioned that the oudt wis properly brought te emity 
that court muy properly retain juriediction te grant the 
theretse. Or if the pourthes oth11 Before the aourt eo sonsons 
the Guse may be treneferred for trivk to the lew olde of the 
court without projudiee to appelliea's right to prosecute: the 
oome an 4f 2% hed been sommeneed om that wide of the court. 
In thet cave the issues might be wore intelldgibly framed. 





eridley md Vitehs Jie, concur. 


























+ SR RAS Sa 
, rainy aN 


“ iy 





« r ' ftp + 
¢ . ' 
4 tty . f 
<a : - 
vs fad ‘ 
* ? 
- St ’ 
x iy apt «fst 
eh it SEE 
Fe x r* 4 Sigs 1. 
y 
7 eae 
os i ee zl y 
4 


te” aise 





r\ery 
Ro =» 886A 


SORT Me PALANROE 





CAT OF CUOLUAGY » 


9337.4. 624° 


Mi, PASSIDING FUSTICN Baniins 





Thie appeal is from a judgoont fer #675, suvenecd 
OO PASANtif fs @emages on aecount ef servicer ae « reel cotate 
broker im procuring fer defendants, ae alleged in hie statement 
ef gleie, « purcheser for tertain veal estate. 

the controlling mention presented ie one of fact, 
whether plaintiff was the procuring comes ef the sale. fe do 
wet think the eviduuee, which we head without e jury, was 
outfieient te shew that he woe. 

liany of the fects are wicontreverted. Gail Klein 
was the omer ef a lot near the office of the Northwestern 
Packing Go., of which one Mornik woe president ond one Cyne, 

Plaintiff's con Paul, octing fer him, took sold Mein 
to the company's off1ee ond imtreduced the latter te Mamdk. 
mot ready or able to poy thet, and he would “see leter on." 
& few weeks later young Falleedh esllied again ond while he 
tewtiffed thet Mamd&k wadd he wae mot ready, ond Momik testifice 
thet he dropped 1¢ “heecuse thet was too auch money,” yet 
pegurd te the matter. ah Other wards Paliasdhs seemed te have 
dromned the matter, fer he mate ue farther efforts to see or carry 


(298% 20 ome ek otmowns emkroouy 
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ale 


om negotiations with Bormik or with Kleim. Theat was im the 
me year Later just before Klein wont to Florida, 
Gyse'a real estate agent, Lepowski, came to Kieim, ond asked 
bade price. About » week later Lepowski brought Gyze to Zhein 
and introduced him. They greed upon « prices » few hundred 
d@llers Lewes Ghen thet ouleeitted by Polleach, ond comission. 
KAedm never saw, Or, so fer os appears, heard of Cyze beforss 
Re eft tho motter te be closed by his agente ond wet to Plerida, 
having signed « contrect to sell to Gyze, to whem he deeded, 
Wadle Cyze intended te uy it for the Berthwestern Packing es, 
wid leter deeded te it, Mieim 441 wet mow of vaid company or 
that Momdk er Oyne were officers ef it. 
Pisintitfs theery ef the anse won thet Gyse was a 
moro “dumay* for this compmy, od that it having witimately 
~Dbeught the property, he wes entitled to his commission beonuse 
he first sulmdtte¢ 24 @ ite president Warmik. 
The warden of proof was om plaintiff te shew that his 
(efforts were the prowuring cause of the sale, and we do not 
“think he mictained 4%. The ovidonge tends to whew he abandoned 
“gli efforts after learming fram Murnik that he was mot ready 
te enter inte any negethctionss amd thet the propouition we net 
@mterteined sgein for on entire year, when negetintions wore 
“Wrought about and perfected through the ogoney ef others, ‘The 
- does wot eeom to heave been effected merely becmee of the 
gine. introduction of Klein to Marnik, nor com At be cad to 
ew Necessary Link im the chein of influences whieh actuclly 
ght ohout the eale. Tt de altegether too remete te be 
wil « procimate ecuse of the sale. 
4 Set only must the judgment be reversed fer this reanam, 
tut wo find nothing in the record te connect appelient Susie Kein 
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with omy of the negotiations or ewiership ef the preperty. 
Kccomlingiy the Auugeit wlll be reversed with « 
finding of facts. 
REVERS) WETH A PEWOEWO OF PACTS. 


Gridley and Fitch, JJ., concure 
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WINDING OF FACTA, 


We find thet appelice ws not the procuring couse 
of the onle of the property in question, end that he had no 
eintract of agmoy, express er tmpiied, with aypellent 
fusie Klein % acll the geome. 
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This is « ¢ace of mendeme, oocking the oome redder 

ao prayed for im case General Ya. 20704, Peaphe ox rel. Gederwe 
ve Finn ot al., in Wideh we heve tht dey tikes ts Gotan 

reversing the juigumt md remanding the conse. 

the reeerds im the two cases, the plesdinga, rulings, 
and erders, are progtiealiy slike, presenting the sme aiestions 
of low ond « like state of facta, the only prectieal difference 
being that the relator in ene ceee held « different position ia 
the Glasvified service from thet held by the ether, doth however: 
holding under an original ontrenee exwminction inetesd of under 
& promotional exemination of those im the mext lower grate in the 
oume Line of euployment, ao io eufficliently set ferth in the 
first plea to the petition, mother difference is that the recard 
ef thie onse shows that the demurrer to the snaver was sustained. 
Bat the plese are like. 

We held im the other case that the demurrer te a like first 
ples wae erroneously sustained, ad that regardless ef my ether 
questions in the recerd, thet errer required a reverscl ef the judge 
went wid a remending ef the couse. For the eame renseme therein stated 
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See Suse wath civections to everrule the demurrer te the 
Es ad for ouch further prececdings 2s are semsistent with 
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thie 29 on sppeal from a judgment for M600 in fever 
of plaintiff in on action of acsumpsit, brought, av asedienee 
of tw choses of action, consisting of » claim fer the volue 
of material sold and delivered ta, md used wy, appellant 
villege in ite roadways as parte of permanent improvements. 
fhe village filed the plea of general deme ma special pleas 
averting that there wae no corperate action ef any kind by 
its president and beard of trustecs nuthorixing or ratifying 
the purchase of suid materials, the ems was tried without 
* jury. 





there being ne real controversy as to the easontiad 
fncto thea only mention presented by the arguments is whether 
mch a Gleim con be enforced in the absence of any formal 
action by the predident ond boord of trustees, ouch as da ve~ 
qiired by section 15 of the act for the incorporation ef cities 
md vilisges to ¢reate # liability against the municipality, 
or the expmditare ar appropristion of its money, 
| Appellant's ergumim’t rests entirely upen the failure 
the vilisge outheritdes to comply with the provisions ef 
hat section, and appellee's argument ds based upen the 
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eontention that although the material was purchased by the 
president of the beard without any formal aetion autherizing 
him te do se, it having been accepted and used in the evlverts 
ané’ rosdwaye of the village, such acceptance and wee conwtitute 
a ratification which esteops the village from questioning ite 
liability beesuse of the failure te observe the statutory 
formalities. 

It was hela in bes Boines v. Welabech, 128 Fed. 906, 
that a oity in respect to ite business powers wae subject te 
the seme application eof the doctrine of esteppel as am individnal 
oF private corporation, end the doctrine has been frequently 
enforced in our own state. } 

While the requisite formalities for creating such an 
obligation were not obeerved in the instant ease, nevertheless 
the contract of purchase was one the villege might lawfully make, 
end pay for wader the anpropriation it had nate for purchases for 
strecte and alleye, and the material bought ras aceapted and 
weed in the public streets, Unen euch a etate of facte we think 
the doctrine of esteprel may be successfully invoked againet 
raising the question of the absenee of such formalities. Such 
wae the distinct ruling in Chicage v. P. Go. ¢. & St, L, BR 
244 Tll., 220, where it was said: "But a city is not entirely 
exempt from all the rules of honesty and fair dealing that are 
applicable te individuals and private corperatiens, If o elity 
may lewfully exercise a power, it may be equitably estopped te 
question the validity ef ite exercise on account of the manner 
im which it is done or the laek ef required formalities, as 
right and justice may require.” {Citing eases.) 

Other cases applying the doctrine,are: Hew Athens v. 
Thomas, 92 T11., 269; Sehoenberger v. Bigin, 164 111. 92; City 
of Taylorvitie v. Hogan, 130 M1, App. 72; Village of BelLewod_ 
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is neta 103 LAL Appe 252. | 
Without discussing them or the cases cited by 
uppehlant, it de eneuch to say that the letter are renddly 
diatinguicheble in their foots er pleodings from theee ia the 
former with respeet to the apphicabliity ef thet doctrine. 
The fragment is «ffirmed. 





Gridley ond Fiteh, 37s, conc. 
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The inoue presented im this ease is whether plaintiff 
whieh ebtaimed judgment, had « right of sction ageinst dofendmnt 
for o matured od unpeld debt of The Chicago Oyster Fail Cos, 
the payment of vhich was guaranteed by defendant, 

Plaintiff? corgerstion woe formed under the statute 
ef the State of Michigan by consolidating under ite provisions 
the Bochme & Rauch Compeny ond onether company. Purounnt te 
thet coneelddation 1¢ tock over the physical peasession of a2} 
the Bilis, secounts and notes receivable, all papers and offecte, 
ond property of toe Bookme & Avuch Company including = inven tory 
thereef. ‘ 

The act under which the consolidation teck place 


Gapepet ty citer of Gun seth cone Seat eozperehianes® 

“he sot alse provides that the consolidates corporation may enforse 
oy suit or action alk eousen ef action of said constituent 

at the thme ef wach consolidation there was a watered 
unpaid ovigetion of the Chicage Oyster Fail “e. to the 
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poeime & Rauch Co. for the purchase price of geode sold ond 
delivered by the Latter te the former, the admitted balanes 
duo being $1,049.97, for which the Judguent appealed from 
won omterad. — 

“Yhen and srbdgn then wae inearved dafendont Sy shilons 
en tered rate a guorenty by Letter addressed to the Bockwe & 
hoch Gompeny to pay the oume, After the debt matured anid 
Chhesge Gyater Pudi Co., gave notes, endorsed by Pushker, for 
balances on the acommt, two of which remeined unpaid, at the 
time this oudt was beg, ond which were tumed ever we 
plaintiff with the ether ascete of the Bochne & touch Go, 
at the time of sndd consolidation 

Se begun thie audit was prediiceted “pen ane mater, 
end the yountioe t@ poy the amount due thereon, But ac omended 
the statement of claim is predicated upon the foete eforesndd 
without ony reference te the notes, plaintiff! averring that 
it io the bems fide @mer ef aki claims of soid Beekme Genpeny 
against ookd Fash Company, tagether with «11 evidences of 
indebtedness and securities held by the former md deowed te 
the latter, a : a WY Re 

: Defendmt pleaded the original trensnetion, immermes 
af my avchenment te pleinti’’ of the guarantee, the giving 
amd endercing @f said notes, cloining they wore given im paye 
ment of the Obligation, ond in abeence of amy notice that the 
notes were net paid, he was not Mable thereon. 

Whdke defondent’s affidewit of merits hardly provente 
the domes on whieh the onse woe tried, and there was no proof 
of payment by notes, both purties regard the question sbeve 
stated to be the only one presented, which is one of lew 
arieing upon unquestioned facts. 
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Defendunt uorgues the castens if it were on action 
based solely upon the guaranty, and urges that 4% was net only 
net asked, tut noneascignable, it is coneeded thet the 
weitten guarintec was not fermally sesigned, bat omly physically 
tarmed ever te pladatif? with the rest of the Bochme-Hauch 
A828 te 2 ? 

Aceerding to plaintiff's theory of the case, and our 
View of it, the action reste not om the contract ef gunrenty _ 
itesif, or an attempt te eacdan or trenefer the cmase of action 
arising thereon, tat on the theory that ofter the claim against 
the Pil Conpony rapened inte o debt ond remained unpaid, the 
money then beceme duc irom defendent on his promise, which then 
ripened inte a couse of action, upon whieh plaintiff could 
under section 16 of the Practice Act (Candll's State. ate 110, 
par, 10) maintain on action in ite own mane, At having becose 
omer of the cause of cction by virtue ef said consolidation 
eet. This theery of tie right tw maintain the action was 
recognised in a stmewhst enealagous case, itern ve Golders 224 
RAL. App. 89, the cowrt saying that "although « contract moy be 
wach that it ie net ascignuble, nevertheless money “hich has 
become due under it may be assigned.” (Giténg cases.) 

on this theary we think the action could be maintained, 
omé the judgaent may «tend. 

AV TERMED 


Gridley ond Fitch, J3., comers 











52 “be target adil 
{ Pe prt OF 


wp 








thie is o fourth elase case tried in the Swadelpad 
Court of Chieoge without « jury on « stxtement of claim for 
wages alleged to be due Oe pleimiii? fer services rendered 
oe & Gerke in the store of defendemte, for five end one habf 
dope, ot o wge od wolery of $50 per weeks 





ame resemmebhe attorneys Peon, ae ernveribed by ote tate 

to trial without edjection, or any pleading on thoy part, 
Mor doesn 44 appeow, nor is £4 contended, that either by ony 
ot relating to moh these of cooue a phending on the port 
Of defendomt fe requizveds ‘The regularity of proceodings 
in teyime the conse without any pleodting on the port of 
power Gf thet court to make mules regulsting procedure in that 
(Chase ef coset, we comnet im the ebuemoe of its rules fram 
Whe recerhs comme Mot At de regulated Wy seen, 55 und 86 
Of the prnctioe net providing fer juagont as ty defaults 





om the wuf'Tickenay of the ovidoues t6 eappert the court's 
finding ond judgment, ond the rulings at the trink. 

the velationubiy ond terme of the contract betwon 

Pleinta’f wee engaged by defendentea, who comimected a 
vetehl. etere fer evlling ladies Grea good, te work ey She 
week os « “selevlady" at o solery, <iheh ot the ties of her 
mitting the employment wae 26 por week, ‘The week was 
understeod te coments on Menduy and te contivws Oeeach the 
feliewing Saturday and Gonday, for which whe wae te be pad, 
wad was veguberly pedd on the foliewing Honday. 14 won olee 
weleretecd thot she wae emtithed te toke ome doy off each wook, 
which wie usually Kondeg or “odmesday. 

On Seturdey, Apr 1%, 2924, she lett obont noon for 
‘he wees hour oliewed, and did met Geresfter retwrn to her 

appeliante contend, which we regard co the law, thet 
the contract being one from week to week, under which plaintiff 
“on te be pedd at the end of the wek, 4¢ wee o contract fer a 
Gefimite peried of « week at » thme cach miccweding week the 
Plaintiff could net recover for services rendered, in amy ene 
weck Af she quit the exployment befere the ond ef that week 
Met qieetioning, tut seeninely recegniuimg the forse 
(Of thie contention, appelies: argues thet so che wae entéticd 
te Gne dey Of the weck ond did mot take thet one day and 
‘worked the following Sumiay, she was cmtitled te the half day 
she took On Sotawtay, und therefere was entithes te her cslerys 
‘While the stutement of claim, boing for onky 6-1/2 daye vervice 











iu inconsistent with that vereion of the facts, yet regordices 
of whether plaintiff! did not ‘take « day off on Wednesday of 
that week (though she testified wie eee ne to the fact) there 
is mo proof that she worked on the following Sunday. 

in erder ts alee bah ena aang bee tw recover 
on such » contract the wurden wee om her to prove thet che 
worked six full duye, as the contract required, and this she 
aid met do. That Part of the record referred to an showkng 
whe wonked for defendant om the following Sunday dees met admit 
of that conotruction, 2¢ is simply to the effect that it was 
the arrengenent thot she should work on Sunday. Giving plain- 
tatf the benefit of her wicertain and contradictory tectinony 
as tending to shew thet she worked overy dny from Wondcy to 
Gatarday noon, yet not having proven that she worked on Cunday 
sad ghe having quit vork Saturdey neon voluntarily and of her 
@wn free will, and was not ddsecharged as whe testified, she 
is net enti thea to recover under the iow either upon the con- 

mM morust, not seats completed her full week. 














While im such a case pleintif’ must show cither that 

whe quit for cause, or with the consent of her employers 
She proved neither. Ghe gave ac the only explonation of her 
‘quitting that when she returned from lunch che learned a “strike* 
‘wes om and she was told by empleyees leaving the stere net to go 
ack, and that she was efredd te go back, and wont home. The 
court meteined @hjections te quevtions on crose exemination 
whe ther she did not go out om «a strike, and did met picket in 
‘front of the store on ounday and cerry a placard reading “this 

Auce is Om ao ctrfke and wnfaix te union aber." We think the 
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omart erred. These quewtions hod » direct bearing on the couse 
of her quitting ond her geod fadth in esying she was afradd to 
veturn. If she become a party to « otrike or coneorted action 
to prevent cmployment of amy ome at the etere, she was hardly 
im a powition te claim en good emer for quitting, that che was 
afraid on account of the strike, anothsr. question might arise 
if she we met a porty to the strike ond wos prevented from 
working by reason of 4%. Aa the strike wee apparently the ground 
for her quitting, ond relied om by her im Justification of her 
beens of contract, the court oma have permitted inenixy as 
to whether she participated in At. | 

oortingly the gudgment wlll be reverse ond the 
omnee Yemanded for « new trial. 

(LASS AWD AUMARDRD 








Gridley oné Fiteh, J5., conewre 
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ik thle nation, plaintéf?, on receiver ef the smerian 
Bending & Cesualty Campony, am insolvent imourenee compony, ree 
eovered « judgment agoimet dofendente, ite former agents in 
Chieage, for $22,336.72 for premiums alleged to be due te the 
company under the terms of the ogency contract between the 
compaty aad defendats. } 

The ineurence company mentioned wos mm Tews corporation 
doing tueimess im Ikiineds prier to Jamary 24, 1971, shen reo 
gelvers were appointed im beth wtates, Plaintiff te the Lilinedes 
reowdwer., The defendmmta ore porters deing « gotered ineurmes 
ageney bucinese in Chfenge, Im Horch, 1020, br 2 contract in 
writings, the company made defemdents ite Tllimeie agente, with 
sutherity te accept eppliceatione fer plate glass insarmee and 
deeue policies for the sane, collect the promimes ond pay re tum 
Proniues, od agreed te pay defendsmte fer such services comebecions 
eqiivelent to 45 per comt ef the anownt ef the “net premiums 
Peewived in cash, that de to say, the gross premium received, 
hess the anguat of premiums returned te the aseured, whether as 
refunds ax reduetions." The santract provided thet on the Sth 
(Of cach month, © detebled atutement ef «ll business dene by the 
‘agent during the preceding mamth chewld be sent to the company 
nd that "all moneys due to the Company as show by the man thly 
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statement,* ahoul4 be paid by the agemt met leter them sixty 
days after the math referred to im the cocowmmt. ‘The omtract 
else provided thet it migh+ be termimete¢ by cither party civing 
te the other met less than thirty dxys' written notice. 

The evidenee chpes that « iarge volume sf business was 
deme wader this agrecmemt; thet «ll tromecctions Beteoem the 
perties prier te “<teber 1, 19%, sere fully settled; thet from 
that date until the receivers were appointed, icfenémmts is@ed 
imouramce policies em ich the premiwes uote ts 1147,845.25; 
teat curing the same period they paid out om behalf of the 
company, $36,502.94 fer return premiums, lecving “net premiums” 
amounting te the mm of £109.542.351, of which eniy about half eas 
‘received im cash* by them; thet om Jamiery 21, 192], umd before 
they receivec amy metice of the apoointmemt ef « receiver, they 
aise paid out om behalf of the compemy, =t the <irection of its 
president, $7,348.96, md psid eoth=r «ms, amounting $946,535, 
mot imckeuded im the above computetion, for “glass replecemen te; * 
that wpem reecivimg metice cf the sppeimteemt ef the receiver, 
defendants sent ictters tw ail policy helders stvising them of 
each appeimteent em@ ¢ireeting thes either t semi their policies 
te the receiver, er, if preferred, icfemcemts voult file claims 
fer them; tRst policies, om «hich ‘he premium: vere 964,093.74, 
were cither returmed to them or to the receiver Dy the pelicy 
holders; thet mother policy, om chich the promdum ws §2050.)1 
Was Rever returmed; that upom ‘thse policies éefendamts had 
esliecte< premiweas anountimg te 20,479.54, wut thet the remeinier 
ef the premiums upem ough policies, vie: $55,914.17, »as never 
padé te er received ty <«feméats from the policy hbelders. 

'Snese facts cremot disputed. The parties <isagrese 
te chet mount, if smything, is me the company from ‘+fencam te 
the comtrect betwee: them upom the basis of these undisputed 
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fects. The finding ond judgment of the trinl court are evident« 
ly besed wpon the theery thet ¢defendente ere lisble toe the company 
for sll premiaes which wore setally received by them, less te 
anewtte pald by them on behalf of the costpatry fer return promiuns, 
ese commissions ef 43 per cont of the remainder (eneh romeinder 
being the “net premiums received im cosh” by defondmts’, leos the 
meount of the payments made im Jormary, 1001, befere defendants 
were notified of the recoiverships 

tn the plaintiff (t's omended etatememt ef cleim, there is 
@ table giving, in the firet colwei, the aout of promicems on 
the business written curing October, November nd December, 1920, 
ond Jemmery, 1921, in the secoméd columm the ceowmt of *return pre} 
niwes,* a the third colwm the mount ef “net promiune,” im the 
fourth columi the *commiecions" end im the fifth cela mm slieged 
*"ealemee* ef 962,405.15. This tetalstion ic meade wpen the sacumption 
that ail such premiums were collected by, or chargeeble te, defmde 
Mite, ad the tuble shows wpon its fees thet the «nount of comleciom 
oma the balenee therein civen are cemputed ween that besie, amd are 
correct euly if thot assumption ie correst, The amended cleim of the 
phoimtaff, ae filed, ie wpen that basic, and the ommumt chnimed on 
thet basie wae therefore the bolanes «hove stated. The affidavit of 
merite doce not diupute the correctese of there figures, bat states 
that dcfendonte 414 not colicet $96,105.55 ef the premiums tabulated, 
that the “appointment of said veesiver made At fepessibie® te 
sellect the saxc, ond glaims thet defendants are entitled to 
have that omount, together with the items pada im Jomuery, 1992 
(99215.51), net off or deducted “fram the amount set forth im 
the amended statement ef claim,” that ie, from the alleged 
“palsnee* af $62,403.15. This theery ef defenionts ie incenieus 
Wut chearly untenable, for the reason, if for ne other, thet ouch 
deductions, camesding them to be proper, must be made from the 
emount of premiums om all policdes eritten, imetesd of fren the 
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Delonee efter deducting comtantons. Te state the matter in 
oncther form, defendents claim they ore entitled te commiavions 
om a2) the wet promise whether the promives were collected or 
not. Such, however, ie met the contract of the parties, ond ch 
ee ee ee 
premix eculyed jm sage” Simee defendonts cledimed and 
proved thet Seabee “ the taalsted premiums wre never 
*reeedved fn cash," either by the agent or the campeny, it. 
mecesunrily follows thet the omeuet of “net promieme receiwed,* 
wpon which dufendonts ere entitled tw comiecions, io the difference 
between that «nownt mud the tellated “net premiums” of 9209,542.51. 
Subtracting 665,924.17 from $109,542.52 Leaves 995,490.14 ue the 
correet oneunt of “not premiums received in cash” by cefondomrte, 
wpe wiich they ore entitled te commisoions, Detmcting each 
comnisadene ($22,974.20) ond $025.51 pald in Jumuory, 192%, from 
055,498.14 Leaven $4916.73 due te the cepany under the terms 
of the contract. The errer im defendente’ contention comaiste 
in subtracting the wunenllected premiums from the balanee show 
in the Leet colwm, imetecd of the balones chow im the Shaded 
SOhum, of plaintiff's tabuhetion. 

Lt de contended thet erdimerily the cowuiecien of om 
inourunge sgent iv eommed when the policy is oritten ond delivered, — 
Gomcoding thet te be true, the rule does wot opply here, for im 
thdc cose the con¢gract provides otherwhne, Via, thet the company 
nereca is pay comedenions only ween the ceownt of met premiume 
recekved by defendants,  Chvieushy, the vords “net premiums 
recelved in oneh* com have m6 other meaning than net premiums 

3% de alee comtended that the receiver ef on insolvent 
company cammet weeover fer omy port of the unearned premium for 
the portion of the term ef imourmnee oftor inonlvency has taken 
ploce, Mor meiticdn an action against om agent fer the recovery 
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ef premiunse received by the agent, the consideration for which 
hes failed. The firat part of this contention is mede upon 
the mitherity of Farmer orehemte’ Ime. So. v. Smite, 63 
ie lide salts Niall eee eid ‘te Mew dentemembe ciemener 
in adyenee for premiums cubsequentiy payable, oid the ineurence 
campemy become incolvent. The ceurt held thet the comsideration 
for the mete hed fndled to the extent of the unesrned premium, 
which was «© geod defence to om action om the mete. The second 
part of the contention is based upon the cave of Soi th ve Binder, 
75 Thl. 492, where « policy belder hed paid on ineurence premium 
te an ineurenee agent wid « month ister the ineurcnes company 
Weems insolvent before the premium was paid ever by the agent 
to the company, Upon Learninc ef the inoelvency, the policy 
helder demanded the return of hie premium from the agent. The 
Supreme court held he was entitied to it fer the rensens that the 
contract was rescinded, ond ae the prowium nover had  resched 
the company od os the comesideration fer which 1+ wos tw be paid 
@ver to the company bed foiled, the company wan net entitled te 
the mney, after the agent wie notified by the policy helder te 
retaiu it. The court adda, however, queting from 1 “nitty Pi. 363 
"Bat, im general, if the money be paid over before notice te ree 
tadm At, the agent is met Lisble.* 

We fof. to wee how either of these eases ean help the 
defendamte in this case. Thies is net a controversy between the 
eompemy aid « policy belder., As between the compemy end ite 
agents, the moneye actually coliccted by the agents fer premiuas 
Delonge to the company. If euch premiums had been paid ever te 
the company by defendants, the caspamy, ond not they, would have 
deem Aieble fer my refunde that might be claimed by policy 
holders. (@gith v- Binders supra.) G0 for ac appears from the 
evidenes, none Of the collected premiums were returned te policy 
holdera, end me pelicy bwlder dc attempting t recever back 
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from the defondmmtg my moneys which they eollected. Mo such 
defence is claimed im the «ffidevit of merits, ad there ia ne 
evidenee te ouppert much « claim, if it woe made. 

It in aleo claimed that the contract entities defend- 
ante to tommiseions upon “outstending premiume" in cace of any 
termination of the comtroet. We think that clause refers te a 
termination ty the oct of either party, od not to ome oaneed ly 
insolvency of the compony. Put if thie is net ce, there is 
mething im the lencusge of thet clause to indicute thet the 
parties intended that if the company boeune ineoelyvont, thereby 
on wcsllectibhe premiums. xXvidently, the poecibility of insolvoney 
woo Mot in the mind of cither porty when the contract wee written, 
od hemes fie previcion wee mode te saver that sem tingency. 

the propecitions of lew which were murked “held® tyr the 
trish court are obetentially in accerd with the foregeing con 
@lesiets, «nd we think no reversible errey woe aomed teed in ree 
fusing these offered by defondmts which were morked “refuned.* 

The fudgment of the Mundcipel Court de of firmed. 


Barnes, Pe Joy snd Gridley, Je, concur. 
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in this action im forcible deteimer, the complaint 
filed by the plaintiff, Prank Zimeund, slieges that he is 
entitled to the posseusion of certain prowiees in Chicage, 
There is ne proof in the recerd thet ouch ia the fact. The 
record shows that » prior suit was brought by the Chicsge 
Title and Trust Compmy, «6 trustee, ond that defendent had a 
lease of the promises from that company which expired before 
this suit wae brought, and there is o hint thet the plaintiff 
ie the few jeeuee from the Trust company; tut the only lease 
imtredueed im evidence is the old one, which has expired. 
Degbtliess thie was om oversight, tut we have ne pewer to 
eerrect the record the parties theneclves have made. 

Yer the resaons etated, the judgment is reversed 

REVERED ANY REMANOED, 


Barnes, Fs Js, ond Gridley, 3., coneur. 
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By thie appeal, the defendant secks te reverse a 
gadguent ageinet 44 for 9646,70 upon « claim fer wrk ond 
Laver performed end materish furnished te the defendant by 
the pladmtart. ly ite «fddavit of merits, the defendant 
denied exy indebtedness to the plaintiff except the am of 
$28, which was tendered. There wae = fury trial, evidence 
wapoe rtiny the pladmtitrt s Claim omd evidence wspperting the 
defenee made wy the offidovit of merite. 

the b§41 of exauptions reckhtes that om hour after the 
jury retired te comeider their verdict, they requested the 


‘pedhiff to ack the judge to somd im t them the plaintiff's 


wtatement ef claim; thet defendomt ebjected amd the court ause 
tained the objection mid refused to give the fury the atetement 
ef eleimy that sbout fifteen minutes later, the jury sent mother 


 mensege te the court, through the bailiff, in the form of o note 


on = piece ef paper, inquiring what wsoount the plaintiff wae suing 


fer, shereupen the court, ever the ebjection end exception of the 
defendant, wrete the figures "$649.70" om the pices of paper ond 
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| sent 4% Wack te the Jury room, lrrer is assigned upon this 
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a WO6 TLL, 89S, 596, At de wnddy 
“The lew io well settled in thie ctate that 44 de error for 
which o judgment wild be reversed for « trial fudge te hold 
my somemmicntion with the jury efter their retirement to 
deliberate wpon their veriiet, except in open court.” In 
Grebtres vs Hegenbough, 23 111. 349, after the fury retired 
Sale sich dee in: stu daligte whe went to their room and talked 
to them on the subject of the instructions which hed deen given 
them. ‘the opinion states Ghet thie was mmifectiy dene with ne 
improper motive, that the “mont the judge did wee te decline te 
explain the wesming of the written instructions,” that "we choose 
te ateume* that no harm wee deme, but that “independent ef ite 
attest upon the jury, the jadument shenid be reversed, for the 
simple reason thet such of interview did take place;* thot if 
the verdict sere allowed to «tend becomee no heorm was dome, the 
dear would be open im all exsen te show that mo dmgury hed a 
feet resulted te ony onc, aid thet “such om inquiry shewkd not be 
tolerated.” in Kownd City y. Mason, 262 Ill. 392, where « similar 
Oe iia. aia inert beh "34 ds error, fer which a 
judgment will be reversed, for a trial guige to bald my 
commumieetion with the jury in regerd to the inetructions in the 
Ane, @xeept in open court. It is imueteriel whether the inetruee 
thoms given were right or wrong." 

Weie it is true that in this case the request ef the 
 «@f defendent's counsel, «he objected and saved on exception, yet 
the comumication with the jury ws not mace im opem court. In 
View of the unequivocal lenguage of the “uprene Court im the 
quetetions above given, we are conetraimed te held that the action 
of the court im this case was errer for whith the judgment mst be 
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MA, JUSTICe VETCH DULAVAReR THR OPINION OF THe coNRY, 


in dma, 192), complainent seeured ao deeree of diverce 

from defendmt im the Superior court. The degree gave her the 
gore end qictedy of tee miner children ond by-agreomnt of the 
parties the degree clan provided thet defendont chould pay to 
complainest for the oupyert, maintenmee ond edmontion of the 
ahildcon the oum of $60 a month for ene until whe becuse of age, 
uid $65 = month fer the other wntA she became of age, “and that 
theresfter the defendant shali pay te the complainant fer. the 
support, maintenanee ond education of each ef seid chéldren meh 
@ume as the court may direct om proper applicstion being made te 
the court." The older chdid, Geneviewe, became ef age on suguat 

«(iy A983, and in the come month complainant filed her verified 
petition stating that fact md that Genevieve woe wuffering from 
woivile: boert divenve ond wieble to earn her own Living. After 
® hearing on thin petition and defendent! se eral aiewer te the 

tame, sm order was entered om Septembor 22, 1905, finding the 

! facts shove atated aid dirceting defendant te pay 955 « month to 

- Cmmplainmt for the maprert end maintenenes of bide deachter 

| Genevieve, le appeal wax taken from that order, Gn Nevember 22, 






medaties order of Hovamber 22, 1925, defendant perfected om 
“Sppeck to the Appellate court. Gn Horch 7, 1924, on the petition 
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ef complainant, defondunt was ordered to pay $106 to complainant 
Yer hex expenses end solicitects fees in defending thet appesl. 
Mo appenk wos taken from thet order bat later in the same term 
a motion woe entered te vacate 4t, which motion wae dendedy and 
from the order denying the motion ta vacate Coe mee 
prosecuted, 

In the first appeal abeve mentioned, the erder oppealed 
from was affirmed by this court. (Gee opinion in den, Ho. 20314, 
filed December 16, 1924.) We there held int the previeiens in 
the diverge deeree entered in Jume, 1921, vreloting to the euppert 
of the children, deth before ond after they reached the age of 
tighten yours, were ontere’ Wy coment and upen the agreement of 
the perties, that defendent could properly concent te euch portions 
of the degree ond, having dome oo, they are binding wpon himy that 
after the child Genevieve became of age, complainant sede “preper 
upphiection® to the court (os previded im said decree) to have the 
mgmt that defendait should pay for her wuppert fixed by the court, 
omd thet efter « full heering the overt found from the evidenes, and 
o@ recited in ite order ef Septewher 21, 1923, that the daughter 
Genevieve was inenpeble of working end eupvorting hereelf becouse 
of ker effliction) wad thet defemdent was fully copable ef sapperte 
aux her: ond that mot heaving appesied from said order, it we cone 
_.eigqapaalapaapemalpaagadaan iting Ge encee of Meah.ta BM 
934 Tike Ibe 

Upon this append, defendmt’s counsel contend that 
section 15 of the Viverce net, suihborizing the sliewsnece of 
 MeLLeiter's fees to the wife im diveree cases, applies only 
| “Staring the pendeney ef the oudt for diverse." That section 
after providing that “in all eases of diverce® the Imoband 
“may be required to pay to the wife, “fer her use during the 
- *pendeney of the euit,” ouch sume of money on may enable her to 
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weintain or defend her suit, provides further az fellews; “and 
im Gave of uppeal or writ of errer by the hushend, the court 

ia which the dewree or order ia entered may gront ond enferes 
the payment of ouch money for her deferse mt auch equitable 
alimony during the pendency of the appeal or writ ef errer aa te 
sash court shall seem reasonable md proper." 

im the gacly caae of gonkine lenkine, 91 112. L6?, 
the portion of the statute Last above siiliad no satiated tial 
enterced. There thy defendont perfected aa appeal to the Supreme 
eourt from @ final degree ef diveres containing provisions fer 
alimony and selicitor's fees, owl chile euch appesk wae pending, 
om motion of the eppeliee the trial court made « further sllowenes 
ef selicitars' fees to be used im the payment of her attemeys 
Tex ottencing to her case ia the Owprame oourt; end in reply 
te defendeit's contention thet the trial court hed leet farise 
Ghetion to make such on @rder after the ammse hat been removed 
inte the Supreme eourt by the first eppecl, the court ssid, im 
wubstende, that cxsept for the stetate shove mentioned the point 
woeld be well taken, but thet “the seotdom of the ctetute referred 
to im plein and capresso terme comfers the power wpen the “ireit 
court, e@ui the law ae oneceted by the legislature muct comtre’.* 

That decision vas follow:d im Blzas v. Ulega, 183 T11. 
466, There w petition was filed im the Girewdt court by « 
diverced husbend asking leaye to file « will of review for the 
purpose of having the deerae of diverce set uaide, but the Cirenit 
oourt refused to allow the petition te be filed, snd am eppesk was 
taken. Pomding mach appeal, the Circuit court entered on order 
@ircecting end requiring the appelisnt te pay t tho eprelice 
weliviterts fees wherewith to pay for her defense te seid peti tion 
on appeal. From that order, the defondent appealed, contending 
that section AD ef the Diverce act does net apply te « bill seeking 
to review = divorce deeres. The court held the contrary end 





















agpantin. +t a tnnion ot On a eile 
EE A PE RR EE OO ; 
ete, Goel Ged reas Selot oe Sede aban en # : 
Deine mich bk gh Al A i 
ae nish We 


setsitine isis ert oe wt it i! weit Lhe eet 
Pha eh? ae amy town ants aeyina eeedd ptrertpen 4 
Sy teedume Cue sietatekyeds 98° at tetvaew wc ey Sek J 

| ERE CR p92 9 RAE 82 DoowtKy's wen! Hdd aaok 
ows boned that wat at LeLEY ew Mabe i 
vonllosstiesneitchadeanadnimanss cae pyietsteces Sit 





ote 


wudd; "The otatute hoo created on exception, in coses of 
diverce, to the genernl rale that the conswamation eof om «appeal 
deprives the court wherein the decree appealed frem wae render. 
ed, of power or juriodiction to enter further orders or deerecs 
im the onee, In such eaves, the statute, in direct terme, 
eutherizes the court, ofter om appeal hae been perfected, te 
gront end enforce on order remiring the mebend te pay the 
wife » reosoneable sum of mancy t© enable her to defend her couse 
im the courte of review.* 

Ageim, im Herding v, Nording, 20% 111. 105, 4% wan 
held that sending samedhe from a seperate maintensmee decree 
and from « contempt proceeding orising from defmmdant's dieree 
gerd of ouch decree, the triel esurt hee furiedietion te eliew 
ealiciter's fees te complainant for serviews rendered after the 
deorte, which wera necessary in order te protect complninent's 
rights under the decree. 

Under theme eutherities, we think there con be no 
gestion that the Superfer court had power te make the order 
complained of. 

Gther errera sre assigned on the recerd, wt the 
foregoing is the only ome argued in the Wriefs ef defendmt’s 
eoumech. The other alleged errere must therefore be considered 
abendemed or waived. 

The order of the Superior court in affirmed. 

APPLTAMD. 
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aD THe OPISIGR OF FRR COURT, 


By this append, defendemt eecks to have reversed o 
Juagment ageinet 14 fer 7256 fer damages to pleimiiff's taxieab 
arising out of « eeliision between 4¢ and one of defendmt's 
texdesbs. OSufendent contends that there was me evidence of 
megligence en the part of defendmt's driver; that plaintirr 
wee guilty ef contriimtery negligenee, end thet the judgment, 
whieh was upen a finding by the court without « jury, is com- 
trary to the weight ef the evidence. Boe brief hae been filed 
by the plaintiff. 
the evidence on behalf of the plaintiff tends to 
preve that seme time after midmigkht om the night of May 9, 
Mees, plaintaff*s texiesh, with « pascenger, wee beime driven 
south on Stete street, near dint street, ot a speed of between 
fiftem and eighteen miles on hour; that it hed been snowing 
amd the otrect wae wet; thet the eob’s Lights were turminas 
thet there were cheine om beth rose whesle, and there wes Be 
mow on the windshield; that there woo o enbaret om the coast 
side of ‘tate street, south of diet ctrect, in front ef which 
| Several Yellow anbs were standing at the curd; that state 
Street has a double Line of strect gor tracks; that « Yellew 
tab wae coming forth in the east eo and plaintiff's cub 
Bias g0ing south "straddling" the west 2 il; that as plaintiff's 
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one 


oab appreached » point nearly oppesite the caburet, one of the 
Yellew ¢abe which hed been atending there “pulled out from the 
curb," vhereupen the Yellow cab that was goimg north attempted 
pase around the ether Yellew esb and *pulled om the wrong 
side of the street” ond skidded directly inte the path of 
pleintiff*s cab, cousing » headeon cellivion, 

The evidenes on the part ef the defendant wae te the 
effect that defendent's eab ena coimc north, between the east 
Gor tracks end the curb, at « speed of ebout teonty miles m 
hour, that &¢ wan bound for the Lorraine Gurdens,/the west 
side of State street, sguth of diet street; that as ite chauffeur 
appreached that point, Re put out hie bond, reduced the speed of 
the gab, turned to the left, ond stopped, when he waw the plain- 
tif i's cob twentyefive feet chesd of im going south in the ear 
tracks; thet the driver ef plaintiff's ear attempted te stop and 
ekidded inte the Yellew eab; thet it was mewing oid oleetéing abl 
Right, ond thet plaimtiff’s cob had se lights on it aid ite wind. 
ehielé was covered with enew. 

the plaintiff's testimony consisted of the plaintiff's 
driver, with some slight correverstien by the plaintiff's 
pucvenger. The defenimt'’sa tectinemy consisted ef the deTend~ 
at's éviver, with some carreberstion by amothsr Yellew ecb 
aviver who witmessed the accident. ‘¢ hove etudied the evidense 
iu the vreoerd ait ere unable te vay thet the finding of the court 
is mmifesctiy contrary t the ecight of the evidence. Im such 
Cases, much depends upon the credibility of the witnenses, and 

oe the tvieal judge saw and heard the witmesces, Ris meme of 
teteraining their erodibility was better them eurs. 

Zt de oudd, however, thet the only ovidenes of megli- 

 gemece ts the ovidenos of plaintif:'s chauffeur thet just before 
: the collision defendut's cheuffeur “tried to get ous of the 
oem skidded there mmé threw him on the 
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Lett hand side of the otreet,” exusing the colldsion im question; 
ond from thie gremies, &¢ ie contended thet skidding io mot ef 
iteelf evidence of negligence. Counsel are in orrer in aneuming 
end contending thet thie is thranky evidenese of neghigener, end 
thet ouch skidding wan the sole comes of the seckdemt. If it ie 
Se» at plaintare’s chenffeur textified, thet the Yellow cab was 
Coming merth im the northbound street eer tracks, an¢ attempted 
to oroen aver te the conthbewtd tracks, am « wrt ond aldippery 
pavenent, ond thereby drove his cab directly fmte the path of 
plaintiff*s cab going south om the southbound tracks, it ia a 
tecomeable conclaaien of fact thet defendant's chauffeur wet earee 
dens in the operetion ef hie enh ett thet the cldd¢ime woo the 
nataral amd probable conscquence ef his axreleamess. 14 moy be 
ooneoded thet under ether clrewmetenera, muck ae the cudden 
epraication of the brekes os om eatemebdle ti eveld o adden and 
unexpected danger {aw im the came of Mody vs Hort, 189 T1l.opp. 
BAG, ehted By counse’) mere ckideimg would mot be sufficient evte 
denae ef wegligence on Qe part of the driver to cherge him with 
Abavility. 4 ah) easen, however, it io the duty of the driver 

to tee each reseomeble care ne the cirourstomecs require, to aveld 
injury te ether eutemenilen lawwlly using the bigheoy. “The 
eitemehile ta pore Iieely te ohid tH a duigereus extent on a emooth 
oy pli ppery peverent then ony ether yehtiele. Yhd« ic prinebpelly 
dae te ite speed ond weight. ‘Tide charecteriotiac de wcll know 
to a} users of the mechine-omd must be token inte considerntion 

2m exercheing resconsble eare far the sefety of others.” (ferry 

On sutomeddlen, 4th F4., seo. 229.) 

| Finding no whstentinl errer in “he record, the 

; judgment io offireed,. 
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MR, TUSTICH PITCH DELIVERED THE OCPIRIGER OF THER covmr.- 


Plaintiff recevered « Judgment against defendant for 
$2780 after a jury trinl. The statement ef claim alleges thet 
defendant ewes the plaintiff $3600 for commissions om the sale 
of tracter mowers, under om agreement fixing the smaunt ef such 
eoumigeiona at a sum equal to half the profit om each machine 
gold, 

The agreesent wae not in writing. Defendant contends 
that the evidenge shores that the parties were partuera “in the 
tractor business,” that there had been ne final aeoounting bee 
tween them, od that the court erred in net granting defendant's 


motions, made at the close of plaintiff's evidence and at the 


¢ieee of a1] the evidence, te dixreet a verdict for the defendant, 


wpen the familiar principle that one poertner say mot maintain an 


action at law against his enpartner yonder auch clireunstances. 
it is alaw claimed that the dispute Imvelved a long snd compli 
ented secount, which eauld net properly be tried before a jury, 
and that in omy event the verdict 1s contrary to the wel cht of 
the evidence, 

Whether a partnership existed in the traetor mewer 
business ie a question of facet (Fiteh v. King, 279 111. 62, 65) 
te be determined by the intention of the parties as shom by the 


evidence. (Houser v. Ziret Hat. Bank, 141 112. 124, 128.) 


‘Ae a general wule, whem the agreement provides for a divisicn 


‘of profits simply, the low will infer « partnership, But even 


,, 
} - 
a 
a 





then, the firet ond controlling eleient in the contract is, the 
intention of the parties om between themselves, If, from the 
agreement, anything appeare which repeala the inference of such 
om intention, then, ag beteeen the parties, they are not parte 
mere, ***® There le ho sbeolute rule of lew, that «a participa 
tien in the profite renders the participant a partner, it fa 
only & presweption of law, which prevails in the absence of 
eontroliing clrewmetancee, but Le eontrolied by them.” (Hienert 
v. Dudley, 40 Thi. 400, 408,) Seotion 7 of the tmiform Partnere 
ship Avt ie declaratory of the common law rule in thie respect, 
If the particos stipulate that thelr agreement ae te profits shall 
met be gonstrued ae a partnership, that etipuiation controls, as 
between themesives, (Semshe v. Farnon, 174 Kil. App. 334, 338); 
or if the eame intention appeara from the terme of the contract, 
if in writing (os im Foyoet v. Stevens, 24 112, 483, 487), or 
from all the facte and elreweanteances in evidence, if the syreemant 
ie oral (as in Porter v. Being, 24 T11, G18), such intention wil 
prevail, 

Tn 1924, defendant wae the superintendent of grounds 
and ¢Gliwb professional at the Weatmerelend Gelf club, He wae alse 
® gartioer in the firm known as Berry-Kecemun Compmy, soneioting 
OF the plaintiff and defendant, formed to market a weed eredleae 
ter and handle oeed, Torthidser and ether things weed on gel? 
eourser. Piaintiff was an diderly man and ran the office ef that 
partnerahbip. im the fall of that year, defendant invented a 
mowing maghine, consisting of o tractor wlth mowers and rollers 
atisohed, It was intended te ve weed on golf courses, Plaine 
SAff teetified that be had “a separate agreenent” with defendant 
regarding the gale of defendant's tractor mowers, that the agree- 
ment wac made in a convereation between them, in which defendant 
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requested plaintiff "te take held of the machine” and market it, 
promising te divide the profite equally, snd plaintiff agreed 

to handle Bhe sales on that bavia trom the offies ef the Berry 
Re pena Company. Gome advertising matter was prepered sad sent out 
from that office, ond the firet maehine was wold im April, 1919. 
The profit on that machine, wmounting to « little over $300, was 
at enee divided ecusliy betwoen them. The next sale waa im Au- 
guet, 1919, and during the following year ant a half thirteen 
talee were wade, om which plaintiff elaime the nat proffite ag~ 
gregated $6975.00, while defendant alaime the net profite ware 
omly $208,52, 

In January, 1990, defendant organised « corporation 
known ag the Roeanen Tractor Power Company, Defendant teati fied 
that he eeked plaintiff *to become a partner in the corporation” 
he wae forsing, but that plaintiff *refused to put any money inte 
the treetor business." Fisintiff admits thet each a convrergation 
ocourred, 

During 026 and 199] defomdiant experimented with the 
moving machine, made curtain changes in it, assembled, cet up and 
denenstrated the machines that ware sold. He had a booklet pree 
pared deweribing his machine and giving the prices, ete., in 
whieh the addrese ef the Keven Tracter Bower Co. wan given ae 
the Yeetmereland County Club, where he was employed, “laintiff's 
name ig met mentioned in that besklet. The bank account of the 
Rewer company wan kept in its nane by defendant, whe signed that 
company's nawe to aii cheeks, Defendant reerived mail relative 
to the mowing machine at the Veatworeland Giub, and mall eae also 

 *Peesived at the office ef the Berry«Kosenan Go. by the plaintiff. 

Matters went slong in this manner, witheut any di- 

_ “ision of prefite on the salen of the xower (except the firat one 
8014) wotdd January, 1921, at which time plaintiff's connection 








with the tractor buciness came to an end, sithough the partnership 
known ag Berry-Sovemen Company was not terminated until, Kay 1, 197). 
In January, 1971, defendant prepered and qubmitted to plalotirfr @ 
statement purperting te sbow the onounte which had bean received 
aed expended on the machines e014 up to that tine, That statenent 
ghowed that $19,005.00 hed been received from the sale of the mowers 
and that the total cost of the sawe, including imterest on money 
borrowed from banks, amounted te $25,505.24, leaving @ apporent 
profit of $3009.76, This statement was exemined by plaintiff and 
he marked it "0, &. As io Berry.” Defandant siso signed his nome 
wader thet of the plaintiff, Therewen defendant tendered plaintiff 
s cheek for $994,906 (fifteen per cont of the apparent profit shown 
wy the statement), which plaintiff refused, Defendant testified that 
he aid not know why plaintiff dia not accept the check, Piaintiff 
teatifies that he teld defendant thet “there was a good many more 
@achines than that sold, and thet my coumisslon would emeunt to o 
great deal more then that,” Pisaimtiff alse teatifled thet defendant 
agreed that on sales thereafter 
| quiry had been made at the office of Berry-Rorenan Company, wiaine 
tiff would be pald a commission of fifteen per cent. Five were sold 
after that, on which plaintisf tewtiviea the protit wan $2450, 

im defendant's affidavit of merits he did not claim 
there wee any partnership beteoon him ond the plaintiff in the 
matter of the ealee of the mowing machines, but hie affidavit states 

“that the sale of tractor mowers was something separate and apart 
from the seope of said partnership’ of Berry-ioseman Company; that 

OR ageount of the claims made by the pleintiff "for certain com 

" wissions to which he alleged he was entitled," defendant agreod to 

| pay, and plaintiff agreed to accept, fifteen per cent of the net 

- profite arising’ from anid ealee in full of all elaine; that, 

believing the net prefite amounted te $5699.96, a settlement 





made, of mowers cangerning which in- 











See ee 


dewensore tott pare tard os qu dive nacchsines oct om eb vem 
wierou add Yo sie ost arte Revtowen ond Bex 05.800, 0L8 tet te 


‘ BN 
gemtes ae saevsaad aatt bedoanl soem elt te too Snead ott ant be 
tanenays & mereent Soka eae vd vaso: sow ta , | | 


+ ie ees 2 ey 





ee ee ee a 
5 ee 
' 

« ' 










Ls 


! . wok Pure anitenopnne ereree t. thant a) , wenn 
wittale yynnyed mamaoiegeees te onkthe add to oben mend b 
bLoa be oly + fae bac, ween’ ‘he sone te « ste coe 


i 


Ae ule ah Wikeabe ca oat hee mit “soomtng htonmastag 





Wee reached in January, 3071, om that basie; and that after this 
sult wan brought, defendant paid plaintiff $954.96, "with the 
provision thet trial of thie case ghowld continue as to the balance 
of plaintiff's ¢emand.* Plieimtiff edeite reeeiving that am in 
the manner stated, but denies the alleged settlanent, 

The teotiueny ef the parties shows that neither of 
them considered or understerd that there was any partnership rela- 
tiem between them in the matter of the aules of the tractor mowers. 
Malntirt testified: “I aoneldered that my relations with kr, 
Reeomemn in the tractor enterprise gould be terminated by hia at 
hin will, IF 234 mot geneider myecif an aanieyee. 1 considered I 
was working on a commianion,” Defemtant teetified: “I dom 
keer whether you wonld ewll the fifteen perecent arrungenent that 
< hed with ky, Berry 2 partnership, or what you would osli it.” 

From all the testimeny, we think 14 is sapoarent that 
the theery that there wae o partuership between the parties regerd- 
ing theee sales, 4id met oceur te either of them wetil the trial was 
nearly half over, when fefendant's counsel for the firet time made 


that cLeim. It seews clewr from the oviden os that ne partuorehip 
im the sale of the mowere was intended by the perties, wut that the 





egreement of defendant te pay the plaintiff for his servieca a 
eartain share of the net orofite arising from the sale of the mewing 
meghtnes wan merely a methed of fixing the swowmt af commenastion 
for plaintitf's serviees in sarketing the some. The ¢letinetion 
between a partnership agreement and a: sgreement of that charseter 
is recognized ip al) the oases cited ond relied upen by defendant's 


counsel. 


At to the cluim that the diepyute between the parties 


% involved a Leng and complicated sceount which could be tried better 
fim a court of equity then before a jury, 1% hae been repentedly held 


that the diffiewlty ef investigceting a disputed aecount before a 
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jury constitutes mo Legal objection te om setion et law, (Sowmty 
of Seok vy. Davig, 143 T11., 181, 15%; Somme +. Vareon, cupya.) 
Ve think the trial court committed no reversible arrer in saying, 
in srewer te thie edbjeation, thet thie ease oovld be tried “like 
any setion for goode sold ond deliveret on open seeount, * 

There ie, however, real merit in the final contention 
of Aefeniont that the verdict is amifestiy contrary to the weight 
of the evidence, #0 far as the amount of the verdict ie concerned, 
The plaintiff testified, from mewnry only, an to the cost ond the 
selling price of the mowere, while defendant based hie tertineny as 
te the cowt of such machines wpon the checke which he paid, alk of 
which were introduced in evidence, But apart from this, se we have 
stated, defendant vrepared « statement of the tetal reeeipta and 
Giebursements, aubeitted it te the pleintiff, ant the plaintiff 
appreved it, While it is true that slsintiff cLeimed wor the 
trial that thie efatement vas not in the same condition chen pree 
#ueed on the trial as when he merked it "0, B,,* the enly difference 
he claimed in that reereet wan that three lines at the kettem had 
bean added er changed, whieh purnort te shew «a distributien of the 
prefit ac as te give plaintiff 15 per «emt and defendant 38 por 
cont ef the mame, Aseuming this d4ietribution was net shown shen 
the etatement wae apwreved by plaintiff (olthough it 40 dented by 
defendant that any change wae mede), the port whieh piaintirr 
ateite he anrroved end signed shows that the totel net prefift thus 
nereet to at thet time em the thirteen meehinee mentioned in the 
Plaintiff's otatement of claim, was $3609.76. Menace, we think a 
verdict which ineludes any larger amount as comeinelons on the sale 
of those machines 4s clearly contrary te the preponderance of the 
evi deorce, 

In pleintiff'ts brief there fe a table, baced uoon the 
Plaintiff's evidence, wurverting te whew that the net profit on 
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these thirteen machines wan $4426 (instead ef )3600.96) and that 
the aiount due te the plaimtiff om that bagie wau $2900.04, The 
jury guve the plaintiff $2700. A eimilar computation, mude on 
the basis of the prefite shown by the approved statement, in- 
etead of plaintiff's recollection, as te the profits on the 
thirteen sales mentioned im the stavenent of alaim, shows that 
the amount the jury should heve allewed after waxing the sume 
deéustions shorn in the table of plaimtifi's comeel, war 
9L459,42, 

if, therefore, within tom duye fron the filing ef 
this opinion, plaintify will vant from the amount of hin Judes 


mont ali in omoens af $1437.42, o fudisent fer that asxewnt will 


be affirmed, ta which gase cash ¢f the parties wil) wtant hie own 
coste in this court. If auch a reedttitur de met @iled «i thin 
the time steted, the judgeent will be reversed avd the couse 
remunded, | 





Barnes, ©, J,, ot Gridley, 3., soneur. 
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By this appesl, the complcinemt seeks to reverse a 
dearee dimiesing, for wnt of omity, bie bill to remove, os 
lowude wrom hie title to four lete in Chiesge, certain building 
restrictions thereon sopenring ef record. 

The premises in quection abat upan Bryn Mowe avenue, 

 Retwecn Kegnolin end Lukewood avenues. ‘wo of the lots front upon 
Wegnelisa end the ether two wren Lekewood, ‘They ore known an Lets 
hy 2 47 ond 48, im Block 2, in Gochron's Tahrd Addition te 

|“ Adgewater, which in a wubdivicton eighty neres in extent, rounded 
am the north by Brym Mawr syerme ond on the east by Broadwny. 
«The cubdiviaion wee made im 1490, “om after, the four ouners of 
the mubdivision partitioned 44 emeng themeelves md Kareollue ©. 
 Meiowell became the owner of lets 1 and 2 im hock 2, amd John A 
ee ce fa ean Of Sete se oe In Murgh, 2909, lets 
A ond 2 were conveyed to the defenimte, Martin ©, Heckard ma 
Leonora 2. Heckard wy the trustecs wider tho lnet will md teutament 
\ | Of Mavoelinus 3. MeDewell, deeeaved (whe are also defmdmts), amd 
st the some times Lote 47 ond 48 were conveyed te nts lleckards Wy 
| Felm Ay MeDewear. Hach ef the deeda conveying sadé lets conteins 
Oxpress covenents providing, in mbstenee, that for a poried ef 
twenty yoors from the date ef such deed mo flat or tenement 
Wilding, mor my wAlding the coct of which we less than $3000 
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(exoupting stables on the oliey Line), shold be bddt on sede 
Lote without the granter's written cannent, ond that ae structure 
Cnath tating on obutruction te the view should be ereeted during 
the seme period within twontyefive fect of the front street line, 
without euch conwent. In June, 1022, suid Meekords eouveyed anid 
lots to complaint "sbjoet te restrictions ef recerd.* 
Givinton wad the portdtion deeds de met contain ony budding 
veetrictions. Ont Jom Ll. fechren, whe was one of the four 
original owers, wd who hed full charge of the development ond 
sale of the property, testified thet in masking sules, he used 
printed ferme af contracta ond deeds containing the same ree 
strictions, in substenee, as in the deeds te the Keckards, the 
porties stipulates siso thet with « few exceptions, the deeds 
of oli the lets im Dlocks two ond three of the subdivision 
“ooateiaed the some restydetions as te milding Mine and charaeter 
of improvement" an the deed te the Heckerds, od that «31 the lete: 
im the other fourteen Weeks im the eubdivision wore sold muibjeet 
te roetrictions ef the erme qemernl character, “te sontinue fer 
ie Mame d perged fram the renpeetive dates of such coede, and which 
periods were net univferm im duration." This stipulation shows 
that out of « totel ef oppreximately seven hundred lots in the 
mvdivicion (exclusive of those fronting en Breadway), ody three 
dete were conveyed withent restrictions, end Uuree or four others 
were conveyed subject te part wily of the restrigtiens abeve named, 
im the blesk im which complainant's lets are situated, the entire 
frontage, except tee ond onceholf fevt, wee conveyed subject te 
the some restrictions es were imposed upon somplaimont's Lets, 
fentinuing in force twenty yeora from the dates, reapeetively, 
when the lots were conveyed. At the time thie uit was begun, 
nt pordod had expived ac to oll but twenty-one ef the fortyecignt 
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the lets exeept three were sold enbfect to the sme reetfictions, 
md ot the time thin mudt wae brought the revtri¢tions were still 
im force on more then helf of the lote. 
the evidence further chews thet with one exception (net 
touting the lots focing on Broadwey) the whele oubdivisten is 
new occupied by deolling heusen, The excention te « Large nperte 
ment bublding on the southeast corner ef Uryn Mave avenue ond 
Magnolia evermue, on te whieh property the twenty guene® westwhethee 
period has expired, Reeently, the north side of Bryn Mawr avemue 
(whieh Ao mot im the subdivision) has been improved with stores ad 
eportment Dadldimgs, @f the sane gemere) character as the budldings 
om thet otreet at and eset of Srontwny. Comploinent’s preperty is 
Wagan’. ‘There de ovidenee tending te prove that the mest cdvantae 
geous use to whieh At con be devoted as the preeemt time io for 
whiten fox opoxrtwent hetela, heaving «teres on the firet fleer frente 
ing 06 Bryn Maer avemue. There ie sleo «evidence tending to prove 
that the rewevel of the roctrictions on complainent'a property 
would injuriously effect the velue of the remeinine property in 
: fhe WAIL im this axse wae C2led only « few vecke after 
the compleinent sequired title to the promises in question. ‘That 
he knew of the tuliding restrictions om the property is met denied, 
“and his deed shows that he tock the property subject te ouch ree 
| strietions. it is feir te preouwme, therefers, thet the restrictions 
were ull tekm inte consideration im fisting the price of the property 
et the time it wae sold to compicinant, wd if such restrictions 
affected the value of the property 4% io to be preoumed thet come 
Plaineit reecived full sdventege of that fact ot the time he pure 
‘thased the property. (Tumey v. Gurhver, 260 T12. 164, 171.) 
im mich @aoee At han boon wndfermly held that oo long as the ree 
trictions ure reosoneble ond net contrary to pant policy or 
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stehetione. (fumey v. Gurdyer, mimrae) That the restrictions 
fmpesed on complvimemt’s lets are reasonable and net contrery to 
public polhey, wee held im Yon Sant v- Kece, 60 S11. 401, where 
mibetemtiolly the seme reetrietions ween lets tm Sechran's decand 
Addition to Sdgewater were comaidered. 
it ds mot contended thet the restrictions were unressene 

eble at the time they were made, Wat it ie contended thet decease 
the trenty«yeors' peried fixed im eli euch restrictions does mot 
expire ot the some time ae te oh) the lote im the cubddvieion, 
there if « leek of waiformity in the vevirietions, which, together 
with the shleged chonge im tw charceter ef the adjoining property, 
fequives « court of equity at thie time t bald thom unreocemebhe 
end unenforceable a» te complainant's property. 4¢ are winble te 
egree with this contention. The «vidas regarding the seed 
ehenges that heve taken place refers oniy te the uve now mede of 
property outside of the subdivision. There hae been wo substen tial 
ehange in the wee of property within the mubdivisior. It ie true 
that the owiers of leote «sn @ whieh the restrictions here expired 
may mow, If they cheese, schi theiy lets fer business purpaser, 
whdle somplainent must wait = while befere he can do 20, tat he 
hmew thet to be teue when he bouckht the prepertr. Me in, in effeet, 
otking « court of equity te relZeve him from the searequeners of 
hie ow contract, without any pretense of froud, seeident or mise 
teko in making it. 

| The contention made by conpAnineis thet the rentrictions 
are persemel 4 the original gronters becauce they reserved the 
Fight t relenso them, and are therefore not enfercesble oxmept 

ty the gromters persomally,is, im our opinien, refuted by the 
“ressorting @f the court im Seaman v. Buzed,e 870 TLL. 820, where 
At was head thet the foree of wach a reatrietion dees net depend 
| Men thee quvetdeg whether 46 Se a covmsnt running with the land, 
tut vreets wren the grou’ thet ene whe purchosee with notice ef the 
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routriction will met be permitted te make use of hia Lené im a 
manner iuconeiztent therewith, Thet enve sluo show: the dise 
timetion between the right to enfercse an exercer covenemst ond 
& mere ¢avement by pleat for the benefit of the other lot eomera. 
Ge ere of the opinion that the chencrLler did not err 
in pas tadnins the axeeptions to the master’s revert md dise 
miseiug tae complaiment’s bill fer wont af equity. The deeree 
wil therefore be affirmed. 


Bermets Ps Je, one Gridley, J., oomoure 
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tm om notion for demages for breach ef contract, 
tried without « jury, the court mode « finding im plaintiff's 
fever for F705, wid, om February 26, 1994, entered juagacnt 
agoimet dofendemt on the findime aad he appealed. 

im plaintiff's ctetement of claim it de «lLieged in 
wabetenes that on er about December 15, 1994, defomdent solicited 
plaimtire to bid upon the fabrication und erection of certain 
avon and stec) ctructerah werk im connection with the building 
of a etere oid hotel for defendemt on the cormer ef Merce ond 


«Greenview avemmes, Chicage; thet on or ahout December 27, 1922, 


the parties entered inte en egrement, the materiel terme of 
whieh ave evidensed by on exchenge of letters (cephes attacked); 
at theresfter plaintirf completed the preparation of detailed 
drawings covering the work required to be dame by it, oid alee 


 «~‘Smemeed the fabrication of irom amd otecl forms oni chepes and 


the wurchave of mooesucry materiale, for the purpose ef perform 
img At» sgreceent; thet after plaintifr hed expended large cums 
om sed work and wan ready ond willing te complete its wadere 


 tokinge, defendemt attempted to repudiate the: ogrecmemt and 
Refused to pemmht plaintifr te camplete ite undertakings; ond that 
— theweny plaintase has been greethy dumageds ote. 
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The letters mentioned ave three im mumber « one being 
® written propessl ef plaintiff, deted December 22, 1091, and 
addvesved to Kurt Rosenthal & Go., 1) 8. Lavelle treet, Chicago, 
wherein fer the cum of $7600 plaintiff proposed to furnish und set 
im place the structural aid miscelleneous irom od eteck work ree 
quired fer the building ascerding te the plone md opecdficntions 
Of « certain named firm of architects. “hat the bid inckuded is 
wet forth in detail. The ceoend letter, of the came dete ond 
similarly addresseds is aigied by plaintiff “ny 8. B. Amory, Gales 
imginesy* ond is in part as feliewsg “We hereby acknowhedge your 
Werbel saceeptemce of our proposal ef even date. * * Ye will begin 
work on the chop drawings at ones im secoriemece with the pions 
which we now have. We * ® request that you scvive ue promptly if 
amy chenges sre te be made of At ie meceanary thet we begin work 
ae ee ae 
within the next day or two.* he third ietter is written on tke 
utationery ef Kurt Rosenthal & Coo, dnted December 27, 1991, and 
-Seceagia ad cameanantadieadediatiinaeaat 


heplying te yours of ie SANE Deahes wees 
prepess to do the ot sng wend ah meus Soe the oor | 
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am at ke ready for signa 
nN Tart Ranentead. & 06 
ARS Cie Ror CG, Ne Runel® 
im bike offSdevit of merits defendemt demiet entering inte 
my contract with pledntirff, @r thet it ever 444 aay work for him, 
| @r thet it hed auffered any deange “by reseon of omy ect done by 









 defendunt.® 
; Om the trial plaimt&rf enlied ae witnesses Eb. i. Amory, 


Ate esleomm, aid Deniel tufrin, dr., its generuk momoger, ond 
alee introduced in evidenee the uree letters end the plans and 
specifications of the bufiding upon which plaintifrts proposal was 
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based, Uuffin’a tectanony related principably ta the domages 
whieh pladwtif! claimed it hed suffered. We testified in onb- 
etenge that the recemable coset to pladutiff fer the preparation 
of ite shop drawings nevevoary to be mate by At was $220; that 
the plene of defendont's building required 7" tome of stools thet 
eerly in Jomary, 1922, 65 tons of stecl were ccoured frem a 


‘wteel compemy and the balance come from plaintiff's oem sateek; 


that Gortedn steed wae cut to the excet Lemgthe reqmired; that 


whem pleimttff's work was stepped the market price of the 65 tons 


purchased had dropped $4 per tom comeing a less of $260; that the 


@teck which bed been cut woo efterwards sold to the bewt «dventege, 


though 44 het te be reeanty and that the waste from the reeentting 
oeounted t¢ (3 per ten, or 25°8, making » total of plaintiff's 
demages $705. The marunt ef ¢emegen an go preved wos net dieprted 
by defendent, Reeen the wee « witmers im hie ow beholf but Based 
wae mot called te tentéfy or hin obcence accounted for. 

1% wes urged om the tried (1) thet defendemt ai4 not 
contract with plaintiff fer the preperation and erection ef the 
Steel, amd thet if euch « contract woe made with plaintiff wy 
Taweh, im defendant's name, it wae net binding om defendant 
decence Kusel did mot have hie eutherity, express or ieplded, 
te meke it; md (2) that the coxreapondence shows that i¢ was 
the intention of the parties to have a formal written contract 
executed by them befere either shewid be bound. 1d abotemtialiy 
the eame peivite ere made Wr defendent*s counsel in thd comrt ac 
Grounds for a reverand of tho judgnente 

The folloving facts were ddetleset, principelly from 
the testimony of plabetitf’s witness, smery: Plaintiff, heaving 


' fewmed thet defendant was whowt te erect the buticime, sent 





| ery to weldedt a contract for the stecl work; that stent 
‘ December 15, 1921, ‘mery called et defendnt's office, where he 
hed a conversation with Ruse], she wx «prarenthy in charge of 
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‘the office, md who continuously fram June, 1921, until ohertly 
before the trial, woe employed by defondont a» superintendent of 
the construction of defendont's vorious buildings mé won on thorised 
te take orders for bids fer each ametruction. At this interview 
Susel told Amory thet defendont wav about to erect the budding 
ii yievtieon wid tht he sould be pleased 4f plaintdt? would outett 
# prepewal for the furnishing of the stecd, aid, at the time, 
Peon prepared By defondimt's architects. anery took theoe papers 
We pRAdntate rs eftdce Where an entiuate on nade up of the 
different lengths, wists und pleets Gf teed required, totaling 
92 tone, Ga December 27th, imery agein called on Masel ond told 
thn Bint accoraing to anid cotimate plaintif? would agree to ture 
“Bigh ond ered the steel work dn the Witiding, os por the 
 wpeckfications, for $7600. Mrsek then anid thet this estimate 
Wes tathafactory, ond thot an order world be given pleantiff for 
Whe steed, provided the Intter would agree to take seosnd mortgage 
“Welds to be pissed om the imdlaing in the mamunt of 9700, at 
PWS of tiaky fice velue, Or 9712.90, und the Delenee SC087.00 
Bi Gah, aenry vepided thot he wuld outed? tis propos tion as 
te mamer of payment to plaintiff, On December 2md, mary 
| again ‘@nbled am Mueel ot defendemt’s office md for the first - 
Hine mot dtendnt, we participated mm the conference, imory 
/™ hat plaintice would accept the proposition, as previously 

ested Uy Bucol, a2 te a part peyment being wede tt secend 
¢ bonds, and he Wiest handed to Kusel plaintiff's said 
Abie yrdyened oF Do conver find, above mentioned, Kusel then 
. ‘detondant that he was phocimg a erder for the stock for 
‘Me hudading with the plaintate compeny, whereupon defendant saff 
MED ight. mused also tela Amory that plaintife’s proposal 
. i a Tow days, tat thot, ao ayded was necensary, he wished 
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pleintif’ would stort ot ones upon the work without wad ting 
for the signing of such contract. Gm the ame day mory wrote 
ond madled te dofendent from plaintiff's effice the letter of 
December 22nd, abeve mentioned. Om the trinl this original 
letter wos produced by defendant from his office files. On 
December 27th, the written contrast mot having bem drei ted, 
Aeery egein exiled on Rusel, whe «tated that he hod net hed time 
to @reft the contract.  mory seids “We are invelvin: ourselves 
in expense oid must heave the contract ev some written artheri ty." 
thereupon Kusel went inte one of defendonts private effices ond, 
after « few minutes, rotarned wlth the typewritten letter ef 
Gecmmber 27th, above mentioned, which Kusel then signed im defen 
ont?s tae and heided t Amery. The letters "Kis0K," in the 
lower Left bend corner ave suggestive of the fact thet it had been 

 dieteated by defondemt t a otenegrapgher whase initials were *€M." 

 *Befendat om the trish denied thot he had dictated the letter, 
tut stoted that at that time there wos no person im his office 
ether thon iémeechf with the initials of his nome, "Kelte* Some 

time in Jemuery, 1022, plaintiff Lenrmmed thot defendant hed em 
Pleyed a Hew orchitect and contemplated making certain changes 
dm the plows of the proposed wuihding. %uffin called on this 
avahitest, emi euggested thet in making the mew plens he adhere 
ae Gleecly ox posudbhe te the prior plone as the steci had boon 
mat to lengthea tw correspond therewith, ‘ifelly the new plans 
ae @rofted wore sulmdttied te pleintiff od upon request 11 mace 
*® How eetimate, whieh woe higher than the original ene because of 

 «tebetentiel chenges im the pline, Ghen defeniomt gow the new 

| @etimete he ejected to the dnereased cost fer the steel and 

| finely told cuttin am February, 192% that he vould not have any 

| further duckings with plaintafe, Duffin testified thot at this 

| dmterview defontiant did mot sey onything te him regarding lack of 

“wutherity on the port ef Muse te make the original cont@etrt 
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the wteok, Om the trial defendmt teothfied thet he aleays 
personally signed eoutrncts fer materials on his tudldings, 
that he never euthoriaed Kueel te sign ony much contrscte in 
hide meme ond thet the firet time he ever saw the letter of 
December 27th, cigned by Mawel im hie mene, was during the 
trial, After defendont's refusnl te eliew plaintiff te further 
proceed with its undertakinga:: as to the steol werk, plaintiff 
procecded to wekl the 65 tame of steed uc boot At could, after 
making the reecuttings mentioned, ond in Septexber, 1922, cameenesd 
the present action. 
after a gareful review of the present recerd we are not 
aiepened to interfere with the finding od judguent ef the trish 
court upon the grounds, ae urged by defendant's counsel, «i ther 
thet Musel bed ne sutherity to make ony yerbel contract fer the 
eteck, Or my eritten contract therefor, ov evideneed by the letter 
ef December 27, 2921, signed by him im defondmt’s name ond plaine 
hitf*s wrdtten propesel and letter of December Amd, er upon the 
further ground that the winds of the perties had not telly met, 
because 14 woe motioned im ondd letters that a fermal written 
- Gtmteect would shortly be drafted for signature of the parties. 
We widerstend it te be the lew of this “tate thet where « 
principal kes plaeed en agent in wach ao cituction that « person 
@? ordinary prudenee, conver«et with weimece usegen, fe justified 
in pre cuminy thet ouch ogamt hes eutherity te perform « paurtiouler 
aot, end therecfter decla with the agunt, the primcipal de estepped, 
ae ‘lia such peru, from denyimg the agent's autherdity. (See 
¥ Mase? © Show “tee 201 Thine 940, 244; Nagh ve 
ine, & 463 TRL. wn, 424; _Degpe te Dunc, 27 TLL. 272, 275.) 
 ~“‘Hartherwore, in the presemt cose, there ic evidenes tending to 
thew thet fin the comference hed an December 22, 1991, «t which 
| defendomt ond Kael amd Jmory vere present, defondomt ou thorized 
| Basel te make » contrect with plaintiff fer the stecl, ond, 
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wider the facts wid cirqumetenees on chow ond the letters md 
tooumente in evidenee, we think thot no forme] written centrast 
wos required te be expeuted in erder to erente « binding obligation. 
tu Baltimore, ete. Re & teomle, 109 TLl. 42%, 498, At to ‘“ 
adds emare Oss yarthen have asoamged te oll ef the tema of 
the contract, the mere reference t% « future contract in writing 
will mot megative the existenes of the present contract." In 
Beets v. Fowler, 227 111. 104, 168, the Court, queting from 
Bishop on Contracts, sxyat “If pertdes agyee on terme, however 
prochne, ‘subject te the preparation amd approval of « formal 
contract,’ the cemcurrenee of their willis ie awepended, ond where 
nothing further iv dene there is ne contreet. Yet the more fact 
thet the reduction of on informel sgrocment, orel or written, 
‘ » formal wed been one woe com templated oe atipulated for, dees 
not prevent the fomer from taking effect, The question, whether 
it dees or mat, — wpe what the portdies Intended.” (See 
alee amndaxe ¥- 2 Potthiter Co», 144 8. Ys 209, 234; Mritted & 
So» v+ Bodefiedd Cotton MAdig, 220 Ped. Rep. 726, 73%; Cole ve 
Plewer, 46 “ie. ja on.) 

‘the judguent ef the Mumdedpal Court should be affirmed 
ead it io so ordered, 











ABT TIGL» 


Barmes, 2. Joy ond Fitoh, o., comeure 






Ke pein toe mh facie rar 9 
al i sobselant utile tied 








: Sie 
ay vt + 
7 
ut 

be 


ae pelt ce stot age at? 
-_ babendil sabi ott tai 


< 
At 
PS 4 
+ ~~ 
‘ 
i 
4 
< 
oe 
es f + af 
4 
te 


» 
- 


Mion ede ti wrnide Beli " 
eres f : ay ‘ a La, f A Wry Hey ite whe 





me i la Be BP. VEIN OH eR rte 





af 


a La 4 
” Me tee de bi A 
Fal PO Me: . Ms * Whe 








nd 
I" Nay 2 y 
‘a aes 


ALFALD Be HOCKAN » 





rendered againct him by the Municipal court of Chicage on 
oprda 93, 1924, im ot setion for demeges ta plaintiff's eedm 
sutembiie, eccasjened Ww defondent's touring ear eolliding 
with 14 om the aftermoms of July 17, 19213, in the intersection 
of Gray <verue ond Grent atroct at Swmoten, Illinois. 

The enaee wee tried before the court without a jury. 
Three eye-witmesees to the sockdent tectified, « plaintar? od 
defendant, md ome Gibelhius, called by plaintiff, she st the 
time was welking weet on Gromt etrect enet of md near the 
interscetion. Gray avenue de 2 nort: ad south street and 
Grant street, rumdng enat umd west, intersects 4 a% right 
sughen. ‘There ds « Jog in Gray avenue, « its cost curd line 
Berth ef Grant otrect being sovers) foot west of its cast curb 
Aine south of Grant street. As to the details of the neckdent 
plaintif!'s testimony, supported by Uibelime’ in essential 
matters, da decidedly «t variance with defendent's, Pleintrr 
‘tetified fm oubstanee thet bd wee @riving bbe sedon nerth on 
‘Gray cvenue spyresdiing the intersection st » lasfuh spend; that 
dhe renshed the intersection first wid when he reached it he saw 
defendent's touring ear coming from the east on Gromt atreet 
sad boing then more thin 56 feat cant of the intersection; that 
The sontinued on at the sumo peed, sworving slightly te the west 
eet ee ae ee ee ee 
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wad then again to the worth on account of the jog in the street; 
that as be war Recrly veross Grant street defendunt's touring sar, 
traveling ot of exeensive vate of speod, struck o rear wheel of 
Who wedymy wi that after 1% bed been pushed ond hed skidded a 
ooneldoreble dietanes 1+ tarmed over, ameing damage vhich coat 
fer vepuire the eum of $980,956. Oibelius tectifded in eubetence 
Met plaintiff's sede gur woo about in the middde of the intere 
section when he first ovworved defendant's touring ear, which wes 
then sbout 25 feet oxet af the interscetion and eeving weet on the 
noxth aide ef Grant etrect ud at a speed *about tuice on fast* 
o@ plaintiff's eeden; thet defondent's ear kept on and «truck 
Plaiutify's eedem “efter 14 hed travelled almost entirely ccrees 
évemt strect.* Sefendmt)s tevtiney soo tm oubetence that when 
he firet observed plaimiiff's sedem At wax about 96 feet south of 
the intersestion, approaching 4% od meving at e speed of about 
‘28 miles per hour; thot at thet time he (defendent) wae alse 
epprenching the interssotion im his ear und wes shout 20 feet away 
fram at and moving wt « epecd of about 29 wiles per hour; tie te 
thinking he hed the right of way ond that plaintaff would cheek 
ov atop hie codem, he (defendent) kept on going, ond then, sening 
thet © sohiielen wae inxinent, he put on hie brakes. and stepped, 
wid plaimtity's sedem “oomght the left corner ef the exper on my 
Ger omd Jorked thet to ome wide,” and “kept on coimg wi til his 
rhcht wheel truck the curb, end * © wood until dt Finally 
twppled over om ite left widu.* 

No quovtion 4s raised «s regards the damage done to 
Plaintifs'» sedem or oo te the cmownt of the court's finding. 
‘Counsel for dofendent, however, contends thet the finding ama 
_dusquent are contrary to the weight ef the evidence beth om the 
| meations of defendent's negligonee ond plaintif!'s contritery 
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noe. We gummet agree with the contention, Her oh we 
agree whith counsel's further contention that plaimtif’ wae 
gabliy of ouch « violation of section 35 of the Meter Vehiote 
set as bare a reenvery by him, It ie provided in thet seotion 
thet "aki vehiules travelling usen public Richeys chell give — 
the right of way to other vehicles xppronching along interseeting 
ein nages naglnaatadapionapeabeags the right of way over 

eee opproadhing from the left." (GabGli's itet. 109%, Chap. 
Sting Bs sts) Wetle 4¢ fe tene thet when plain taf? het reached 
the interscetion he saw defmmdéwt's ear eporeaching 4+ from his 
Tight, At 4s alse true, 9 show by 4 Olea prependermes of the 
evidwmes, that «t thut time defendant's or was more than fo feet 
away froma the interecetion. Pisintif’, seine im the interecetion 
wd then mering screse it, hed o right to sscume thet defendant 
wereld mot propel hie ¢ar ot mich of excessive rate of epeed ae to 
interfere with te «ofe pasrage across of plaintiff's sedan. The 
section of the statute should reveive a ressonuble construction, 
id, in ay opinion, the holdings im the caves of Supp v. Keebler. 
275 KL, Spy. 619, ond Bade vs Glaon, 227 Kl. “pp. O66, ore 
com trbMLinge in the present case, 

The judgment of the Muticdpel Sewet shewad be 
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Barnes, Be day oma Piteh, J., comeur. 
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MR, SUSTRCR GREDLEY DELIVERED THA OFDIION OF THE COURT. 


im September 6, 1923, a2 jndguent by confexcion on 
® leese wae entered im the Mavideipel court of Chicage agninest 
defendant for $82, for rent cleimed ta be due pluimtiff for 
the menthe of Nay ond June, 1923, mounting to 00 mid O20 
atipulatec attomey's fees. Hy the terms of the lease, dated 
Nevember 21, 1921, plaintiff leased te defendent frem December 
1, 1921 te March 3, 1085, at a monthly rental af 9400, the 
ewuth half of the premince and udiding, nowt as Nos. 24i%~ 
2433 South Park ayonue, Thicage, to be secupled for om autemedile 
and repair shep and sorvice etation. Gubsequently the court, 
on motion of defendent supperted by ite verified petition, 
erdered the Judgnent opened amd gave leave te A(t te make ite 
defense, the Judgment to stond im the meontime as security. 
On Vebruary 9, 1924, ofter « hearing without a jury, the court 
found the dewues in fover of plaintiff ond adjudged thot sadd 
judgment on confeaned egninst defendant stand conficmed sa ef 
the iote of ite remdition. Thie appeal foliewd. 
: the following facts in cubstance wore disclosed on 
the hearing: the ontixe presises were owned by Hareld 4. Hewsrd 
end John C. Howard os trustees under = will, ond in 1925, they 
Ressed the sane for « period of 10 yours, exptring larch 30, 
i, to @ certain Livery compemy, uhich in turn aseigned the 
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ieoee to the pluintif’, prior to ite meking of the oub-leswe on 
which the judgment we confessed, The dudlding eocupied «ll of 
the lund, heaving a fromtege of 112-1/2 foot on South Pork overme, 
aad a depth to the alley of 160 fevwt. Under the wibelease defeide 
amt ogoeuphied te south helf of the wihiding ond premises, oF a 
space of to~h/4 feet frontage by » depth of LEO feet. oubuee 
quently the “outh Pork Commissioners inetivated im the Ghyadt 
ewurt of Cook Cowity « sondemation proceeding to take eortain 
lands for the purpose of widening South Park ovenue, ond on Aprdd 
2%, ASS, fodowent war entered theveim,. Oniy « portion of tae 
@ative prowieee, aid ef these cevered by ie gubeloant, was ate 
domed far the pispow mentioned, vis, the oot or froms Se feet, 
lecving the @ feet neoree$ the siley. Av ww endd entice promises, 
the seme of compenestio averded to the ownera, tenonts, aid e21 
parties tnterceted waco @359440.90, ond 14 waa provided im the 
gudgeent order that upon popment er degowdt of said com ty he 
Comiseiensre they “shall Reve the right te take posweasden ef, and 
domage, the property do respect af which wudd sompeneataan aiadi 
have been s0 paid @r deyesdted.” Hareid A. Rowerd teeidfied that 
eadd amepeneataan waa padd to Bim om Aprdd 2h, 1925, and Uiat a@ 
warranty decd af the Howards, oa trusteca, conveying Yhe oowt 232 
feet of oef4 entive promises to the South Fork Gemadssioners was 
e@xemtiet ond delivered, Thie deed «aw introdaced da ovidonen, 
showing that At sae recorded an May 4, 2023. Water date of 

Merah So, 3923, the attorneys fer the “gute Pork Comeinedoners 
wrete defomudemt thet the premiece econpied by 24 bad been cone 
demmed end thet final judgeant would be catered within a few 
dope, gurmieat te whieh the amex would be avked te domeddately 
tronsfer pessesnien te the Gourdenienerss md in the latter 
netice was giyou that the promiese “oust be vacated after the 
order for yosseasdoa in mde by the court wn Diet the Commisolonere 
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Gon week the building,” and the request made that defendent 
*arremge to vacate the budldimg at the eurliest peenible date, 
but in mo event later the: April 15th." Or “pri, 4, 192%, 

que of the attormeys im plaintiff's legal department erete 
defendunt that he hed fust leamed thet the Comalustencr: bad 
served notice on defendant to yaente the premives occupded by 

At, ond further stating that “there is nothing thet com be done 
mt te yeoate im secerdanee with notice served upon youg please 
ao #© as socom a8 poeckble omd inform us ef the dete ef your rae 
meval se that we com promptiy inform our lendieré.* Inctesd 

ef complying with theve requests te yoonte the couth half ef the 
premises aid milding which hed been oubleased te 44 by plain- 
tiff, dofendmt continued to held possession and oecupy the exme 
until shertly efter July 1, 1925, evawt which time thet portion 
ef the budlding being within the eset 192 feet comdeemed exe tise 
mantle and wrecked, did we foil te find evidence im the record 
that defendent, either at th<t time or aubsqcuentiy, had surrendered 
possession to plvintiff, er te pleintiff*s Lendlerd, ef the portion 
of the seuth half ef said prowives nd tudléing beine withie the 
‘Femaining 48 feet nearest the cliey, @. Hs Guith, m offiser of 
defendant, teatified thot shertiy sfter said letter of April 24th 
wae received by defendant, he aulied at the affices of the attemeys 
for the Commissioners ond hed « confcrenes with one @f them, and 
that “‘orrengements* were the made fer defendmt “te etay until 
the widlding was wrecked.* David H. Greemberg, ne of viaintift's 
attemeys, testified in subctense that on Jue Lith he enabled on 
Robert L. Pottinger, president ef defemdast, end demomded payment 
ef $1606 for four mmthe rent on the subelease, 2% which time he 
Received « check from Pottinger fer $400; that on Jume 29th he 

— agedn eohled on Pottinger at the premises ond received another 
@heck for $400 te apply om rent and demended payment by defendomt 
(Gf $800, dalenos due for rent for the months of May ond June, that 
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Pottinger ebjected to paying said bolumee on the ground of 
plaintiff “not having represented him in the condemmetion pro« 
eoedings," that Greenberg then told him thot beth plaintiff 
and defendant had been made parties in the condemetion suit 
at wiknewi owers, ond that plaintiff hed set been represented 
im said proceedings, ond that Pettinger then said he would pay 
the $600; thet at this time (June 89th) defendomt was oecupying 
the mtire south helf of the tudlding snd that defendent's 
machinery was going amd “they were grinding eylinders;" ond 
thet om duly ird Greenberg again saw Pottinger ot the premises 
md demeided payment of the $900 and threetened oudt Af sane 
was mot pedd, ond that at thie time defendemt “had just begun 
te move.* 

Gounsel for defenimt contend thet the judgment should 
be reversed, for the following reasone 12 substanee: (1) when 
phaintif? by ite Letter ef april 24, 1023, notified defendant te 
Yedate the premises mid deliver the posaesaien theres? t the 
South Park Cemmdeclomers, plaintiff acknowledge that said 
Comeiovioners were lovfully titled te the peevessien of the 
premises ond, henge, had no right te colicet omy rent fer 
moceeding wenths. (2) when, om April 22, 1925, the Comolesioners, 
in parousnee of the judgment im the contemotion preceedings, psid 
to the owiere the compensat_om awarded fer the premises, the 
Comiecioners wider that judgeont were entitled te the possession 
@f md become the omers of the promises, ond such right & 
Peeceesion md omership at ence eoneelied the lease from the 
Howards to plaintéff and the mib-lease from plaintiff to defend. 
mt, et defondont properly made orrangemente with the new owmers 
Athe Gumiesioners) to remain on the promioes after Kay 1, 1923, 
fend umth2 the tuddding wao wrecked. (3) ff, after april 2i, 
923, (the date the Comuissionarspadd to the Howards the count 
of the compensction awarded) plaintiff wes entitled te recover 
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omy rent fram defendant ty virwe of the subehense, 44 sould 
only recever the proportionate usunt of the rent reserwod fer 
that yertion ef th premiser mot taken in comteme tion, 
sfter cmosidering the evidenge we have reached the 

coGlusion that there fa ne merit in ay of counsels’ contentions, 
the first tee would muggest thot the entiye premdeos leased te 
defendont by the wubelease were ‘taken by virtie of the condesmation 
proceedings, Mut oly the cost or fremt 142 feet were oo taken, 
ieeving the 46 fect nearest the abley. <4 thie bedme om, we think 
it clear under the deaisions in this Siete thet plaintiff eas 
entities under guid onblessae te recever the stipulated rent for the 
menthe of May ond dune, 1925, ont especkaliy ac it appesre thet 
éefondunt used ond eoomphed the whole of the promises end building, 
ee ee ee ee ee tn 
Biobvings ve Vilione of Sveeiem, 154 Uhle ST, 2, At du ondds 
ik iaiadiites Uy wala Wank 0 Seieantiy: teede © meatal Wt 
the leased promiees ia taken wader the power of eminent domain fer 
tee wee of the public, camot, co egeduat Bie loedieri, clade am 
evietion, ond be veleesed from the payment ef rent, ond os hiw liae 
wWAlity for the payment of rent continmes after « part ef hie torm 
lee boot token by the public and appropriated te public use, he 
ee ne ae ee Ne Sy Oe 
Sere oe ney Senet eeuerty Wy On wlan,” In Corrdeg 

hth, 244 Thi, GY, B44, 14 in endds “chen ape 
Te tn Sill be ities wet is varies wenden atin 44 meeeettiie 
ef occupation wader the lease, «: have held, feliewing what we ree 
gaurd ox the veight of catherity, that the covenants af the leare 
are not <bregeted, mi thet the tenont is bound by Bie covenont 
ee ees OH GRE Greene binbbing 3 ae. 
Ricscnen, B56 TEL, B¥e and Want fu wath once the Lessee wuts 
Mot be entitled te sppertionmemt er m sbatement of the rout fer 
h pert of the lead taken, Wat wes bound te pay rent for the 































cnttmiote wt Ww earube Wf Sala? os we ioe 
pittda? da wee Hoyt ONE Pino" 6 nn at eke Bennie mn | 

Sadat me de anced adele be — sath en pabiilet: 3 

oe ee te vabintingte erence sap wish 

tom? viata ee oe ‘wie ie aeoriin) ‘aimee 





shore 64.48 poe OS tC Oe Cae ke eee 
hahoeumatmadl a antircineneee’ a pet onsen’ er vidi 
me winds gheekerek od someaye wat af derma y et 
wre cat Se funy 2 wed te semis nen tite wrest 
eh soee ehiteg of Ledeen Soe a a om fv 
ele ed Benkatoms att ae auamne Ame MoveCOM ab $a0 
+ ence wt akhieg ede Se ~ we en 
Sa oe thaw he GR gh OO ame te ay ae 


whole of the prociwoe domieed.” The Sourt Pun preecedet to 
diseans the question se to dict the correct rule aled be 
geere the entire trect ar tet of Lond aeberane? be tho naee de 
taken for the publdc use," ond, ofter vevhewing may cuther) Mow, 
expressed the opinion tp, 540) thet “the Detter cule de, where 
on wel) we thet of th tonont, ia exidngadehed ty the condemms en 
procecdings, the linbility ef the tenon? te pay remit ceaces upon 
the tevminetion of ouch extatwa,* and further wadd (pe 640) thet 
-siieeiiendlitieameatad tho demtheed premiees is taken in auch 
prececdings, “the role Let¢ dou i Stubuiee ve. Wbloge of Syene tes, 
RAMs apyplier.* Sefemdent's cowice] howe ebted sewornd dneintone 
Se diertik OE wonton Wt Wihwe Staben Veerei: 4% 40 Wadd Oe mabe tance 
thet, where only o yortéiom of the ovtete cemieod to a tenet do 
totem In scondowmation for the paride ase, the torent fe midtind te 
om oeebweent gre font of the wot, Sut three decisions are contvary 
Kedae CAwet, METS. 

Defendants’ evened whet canted thet the triek aeurt 
erred im refuning t awit im evidense the etatenent of claie 
(filet Gvptember "4, 1923) eid semded wtotoment ef claim (f4ked 
in Jamory, 1974) in a certain cotion, sending a4 uncingesed ef 
in te eed4 famieiprs court, “herein the YoQlew dob Somprmy do 
the pleiatif’ end the ty Keourds oro devoemdenty, ant wworcin 
eaa Yellow Cob Commay chaderd the righ) w recever fram the 
Rewatie « portion of the compmection ped¢é te Geom Wy eadd 
Commfestemera, beoeure of the cowtewetien ef a poridion ef dhe 
Yellow Gab Coeyenyts learchehd estate in the entire presdeee, 
mec alee eledmei te right te recover buck certain monthiy rente 
“whieh, wider ite Leses, the YeMew Cobh Cempemy Kod pedd te the 
Hoverte, We €@ net thick, writer the deues in the presumt cues, 



































} 


e es 





a aa aed ¢ RROD om. rary a “ 




















sunbtibenttn meamanes. edt own Seema obhaeg, cmt SOR metal 
sued gud aloe snared att" tat (pe oa) nates Donn mugen 
encagenny Agndaen.coll Ww pdatte vatt ne pirentan ha 
mest simniions 6 GF dla bargntt re eh game me. %0, beast 9h Ta 
cuneoecapareeen seule hays inp 6: 
i hoa oe orate orton ote amas» penta. 





sonatedan ot bed of 88 wtowadte aunts mie, hiveleee: weeny. ta 
bd dmuied 2 ot Seetonh abate ade to pobraeg ©. Sal yan gin 

wt berisinw eh Senene ach yvou aBS< as aad 0%, vA Phe viel csiisd : 
WENN 21s emiabos? epult get gies wet kD stack oom t wasn) 
Boe tiie! BEDE a Su comm eam OH Re, at 

x a3 

eum Sates wid 2odht Seeauee onde. prmnamy 





Sager) woke, to Crmautodn beta Ne: bata whi asa sia whan] 
O& “iscme oui eUldeY act ahyrads gt tmon Lambedaadt ten 
Aye Ste gtd eREN Rh en 4, elerwol ot oat Same. 3I) sd 

ee te ey ameepbanaglonda ache | 

gaa of wade oo bheg sokt venga ost 30 ROBE Ng aa 
ee ee uae 

| ytwadmrse srktme ad at s sapsadenamainanaaihe cried 


ofe 


the Court erreéd in the ruling. Mer de we think that the court 
erred in refusing te simit im evidence & certain Aetter written 
by the Comptroller of the Yolliew Cab Compeny to Narela A. Mownrd, 
dated May 5, 1992, or in refusing to atwht Neward's te«timeay 
as t@ « eertain telephone conversation which he hod with saga 
comptroiier after eaid letter was received, In our opinion, sven 
if ahi of thie offered evidence had been etmitted, the court 
would not have been justified in moking my @ifferent finding 
tham the one made, or im setting aside the judgment sguimet 
defendent, «s confeased on September 6, 1923. 

Vanding mo reversible errer in the recerd the 
judgment of the Municipal Court is of firmed. 
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Bowness Fe Jeg od Fitahy Jay cOngure 
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MR. JURTION GAIDLEY LULIVRND THE OPINION OF THE covRT. 


Xt ds sought by thie epvec) to reverse « judgment for 
$235, rendered ofter verdict sgainot defendant by the Mmiciped 
re ey ey on ee 
Commissions for services in bringing about certain sales of 
t. W. Chompion Realty Agency nd ison o., » corporation, was 
alee mode o perty defendont, but during the trial pleintiff dise 
mieoed the action as to it, wid the triel procesded ageinet Tf. %. 
| in December, 1921, Champion woe engaged im busines in 
Chicage a » licensed real eotate broker, mi he mggeeted to 
Pheimtaf?, sho wae then eapleyed by aiether veal eatete broker, 
thet che commenee working for him os « snleaemt, OF sabesvomem, 
mid eesiet im effecting ealee of real entate. According to 
“plaintcr’s tovtdmany it was sgrecd that on all sales or leases 
“Brought about directly or indixcethy by her offorts she would be 
pata reals oF na cemmtncdns recedved wy Cmts, mad that 
| Campton  WOLd make the neceusery arrongenents for the obtaining 
iter ber of idee at Kke eupheyee; thet she commenced working 
‘for him im Jomary, 192%, and continued until sdout Cetober 1, 
2922} thet early,in the employment he brought to her 0 curd, 
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emteining the gertifiente of the city cellecter ef Chicace that 
she was the euployee of » licensed reol extate broker, which 
ord she sigied uid returned to kim; ond that through her offerte 
she brought about six or seven different exlee of real eatate, 
wpa which he bed received comieciens end upon come ef which she 
hed recekved moneys from iim in accordence with the agreement, 
tat upon ethers of chich, although entitied te verieue sume, she 
had received nothing. Gheupdon denied thet he ever told plaine 
‘iff thet he would take 4+ ween bdmuwlf to procure fer her « 
jicemee o# hie employee. It thas appears that by the orrengee 
ment she wee to act, aid subeoquentiy 444 «ct, <9 « saleomon, or 
waleswomen, for Ohempien in hie basimess ov « reel estete broker, 
ema in os seting sesieted in the congacmetion ef several asles. 
Gat thee evidenee does not dinelese thet plaintiff «t «ty time 
Gyring her employment hed complied, or made my attempt te comply, 
with the statute of the State entitled “am act im relation to the 
definition, registration aid regulation of veal estate teekers ond 
Yeol eetate ealewmen,” im foree July 1, 1972, (Cahili'ts teat. 
923, Shep. 17a), or had weevdved the certificate ef regietration 
thereiu provided for, or had peadd ber regietration fee se « reel 
estate onleumen er salesmen. 

Seotion 1 of that Act provides in port that “om amd after 
Jomory 1, 192%, 4¢ whedi be unleyiyd for omy persen te act o« a 
Peal eetete wroker or reel ostute wilneitiie or te atyertiae ar 
epee t@ oot os such Peal estate broker or real eotete calecmem, 
witheat a certificate ef regintrotion fasued by the Deportment 
of Registration md Education. © * It ehell be walewfel for m 
‘eseociation, copermership or corporntion te engage in the 
Wasiness or capacity, either directhy or indirectly, of « real 
‘eetate broker or ruck estate scleoman, yuleus «very momber or 
Oftieer, * © who sctively porticipetes im the brokerage tsiness 
@f much ssvoctathon, coparimershiy or corporstéen, shell held a 
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Gertéfiante of regivtretion as » real estete broker, gd unless 
every employe who acts oc o talewen fer such svsecdotion, 
copartmarshdp ox corporation ehall held « eartifiente of regia«~ 
tration es « real evtate salenum.* 

aim oection @ a reel setete solomon, within the svaning 
of the Aut, is defined to be “ony person whe fer a sampensntion 
or Valueble considerstiom is enpleyet either diroctly er indireetly 
by = real ostate Wroker * * te 11 er offer te soll, er © buy or 
offer to Way, Gr to negotiate the purchuwes or anle or exchenge of 
real eotate, or to lenses or offer to leave, to rent or offer for 
rent avy veal extate, or te negotiate lexees thereof or of the 
inprovenen ts theorem, ag # whole or rer deh yous tic ; 

tu acction & saline io made ton an cadthautiun fer a 
@ertificate mid what At shell conteim, ete. Im seotion 4 provision 
ie mode for the iseuamee by ood Deportaent of « gurtifieate of 
Yegisteration od ef « pocket gard, md it iv provided that “this 
eertificets sheli avew the name oid addveeve of the opplicent, ad 
in cone of & rend eetete aolemen's eertificete sholl show the 
iene of the real estate broker by whem he ts ompleyed,* ant thot 
“the @ertifieats of each veal eatete salemam shall be delivered 
or medled to the wend estate Broker by whom such real catate salese 
mem iy ompleyed aid shall be kept im the sustedy oa contro] of 
wmch bigker.* In aeetion 5 previeion is mace for te return of 
the iuewet @ertéfieste fm ence of the ddocherge or resignation ef 
the veel extate soleaum. In oeotien ¢ it is previced thet "the 
ericinel yegietection fee fer coch reel estate enleeman's eare 
tifiente shell be tve d@liors and the amuel remewel fee shall be 
ome deliar,* 

tm eootion LG it is previded thet “any person oF 
serperstion vieloting the provisions of this <et shall upon 
phen thereof, if « person, be punished by « fine of net 
ess then one mumdved doliers mor te exeeeé the own of tee 
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theusend dollars, or by imprismment for » term net to exeeed 
two yeora, er by both ouch fine od imprieomment, in the dine 
eretion of the vourt." a4 im section 27 it fe provided that 
"the requirements hereof chal) be im adcition te the require« 
mente of wiy oxieting or future erdimense of ony city or village 
#@ taxing, Mioonsing or rugulating real eotate brokers. 

im view of the provisions of ould Act we are of the 
opinden thet the trish court erred ac « matter ef law im antoring 
the gucguent appealed from, It appears “int turing the major 
portion ef the year 199%, phaimtiff was acting a0 « feck oetate 
nvhemman, ae defined im sald set, for defondmt, a roal catate 
broker; that curdims the porded ef her cupleyvment sho wos engaged, 
ae her whohe or partial yeoution, im astieting im the making of 
eles of teal estate fer customers of defendwnt; ond thet she 
mace several soles ov ouch saleomen for which she claimed come 
Penention or comisnions, im part unpaid. md 1% further epseors 
thet in making seadd soles she wae acting wilewfuliy, weiter the 
eexpress provisions of eid Act, im that of no time had she complied 
therevith md obtained the certificate ef recietretien previded fer 
a@ @ Peek cetete saleomm. Wer sete in makiae the coles being une 
yy Panel mpage drama the basie for « reeovery sqsinet defend 

Hey We AitherGeom, <pyeliate Court, int OLet. No. 20989, 
opinion tied May a, bios, met yet -neenéin 13 Cormes durie, pp 
™ 423, sem, 55h, 555, 355; Simcimnats Mat. Asem st a 
Shel, 85 12k. 85, 92; ees Vo Recitals tet Bids 623, 530.) 

Ascordingly the judge? ef the Rumicipsl Ceurt is 











REViSiED, 
Barnes, ¥. J., m4 Pitch, J., coneure 
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im a 4th Glass action in tert, there wae » triak in 
the Bumicipal court of Chidags without » fury, on Bey 15, 1994, 
remltimg in the court findime defemdent “guilty in mammer ana 
fern se charged in pleintare’s statement of chaim,” assessing 
pisintif?*s damages ot 9275, wid entering Judgeent on ae 
finding. Defendent appealed, 

Defendant wae the omer of s threcestory tudlding at 
Wee. 18011203 West Tayler street, Ghicege, eomsivsting of two 
wteores vith besemen’, ond on thw upper fle«sre hewing several 
meeting mid ledge hele. Im May, 1991, he leased the stores 
md bavement by written lesce for «a torm of Cour years to one 
Niches) Pepe, whe tock ponsereion. The front part of the «tere 
et Ho, 2205 won deed co a barber shop, Om Ame 1, 1003, by 
written Lease, Pope aubeleaced the barber shop with defendant's 
Genet to pluintiff fer « term of three yeors at « men this 
Fental of $22, payable at Pope's office, ond plaintiff? took 
POLsession und there conducted a barber businens. On the back 
of this Last mentioned lease, im the printed fers «id headed 
“donee te Apcigument,* ie the sigioture of defendont, siving 
‘Soneent “te the eexdemumst of the vitadn lewse to Gernede Gerino 
& aimtaf?) on the express condition, however, thet the aaudemer 
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performance of the covencnts on the part ef the second party 
ae therein mentioned.” ‘fAnimtiff recoined in posrceston of 
the barber shop until « few days before the trial amd olwsys 
podd his rent to Fope. “hen he accepted the leave he lmew tut 
Pope was eo Leaver of the stoves from defomdomt adi of the 
ogmpaney Of the hallw sabeve by other tenets of the owner. 
There wae mo covenmt im the lease to pledmtaff thet either Pepe 
or the ower chould muke repairs, Fisintaff however covenented 
that he would permit Pepe to hove access ta the barber ahep fer 
the purpese of making ony needful repeire or olterstions which 

tm plaimtif('s statement of cleim he «Lieges thet his 
Ghade fe fer demages, “somsed by ond through the negligence of 
‘the defondant;” that plaintiff woe « Lessee of 9 Darker shop 
im premises omed by dofendent; thet while plaintiff wos in 
penveusion defenét-mt “failed te meke ary repedrs te the phestdng 
im sadd adding,” although freqently netified by plaintiff? of 
tha defective coniition of sefd@ plumbitig; and that on September 
G2, 1925, « woter phpe im the eedding of the barter chep terat, 
mirrors, tools end tplenente to the extent of 184,50. 

tm defendont's of fAdewit of mordte he denied the aege 
lagenee mid Mability o» charged, md elieged that the promises 
were Reoved ty him te sodd Pope, whe in Gun wubelensed them te 
plaimtit?, ond thet under and by virtwe of the tormms of the leane 
te Pope defeondent was abeokved from ony ond ol) damages eccnaiened 
wy defeotive plumbing or the bursting of water pipes. 

dooms the point: urged by counsel fer defendant an 
grommde for weyersal of the judgaent are (1) that the court erred 
im striking out wid met consi¢doring mich of defendont's testimony 
|“ Peorkng on hie MobiMity for negligence oe charged; ond (2) thet 
the court erred in refusing to omit im evidence the lense fren 
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defandent to Pope. 

Om the tril plaimtitfy and several of hie wi heseoe 
towtified ot comeiderable Length concerning the detedle of the 
fiecding of the barber shop by water coming from abows om September 
@%, 192%, od av @ the domage thereby occnedened. Put the mere 
foot of the flooding 444 tot make defmdmt lieble te plaintit? fer 
waid damage without proof of the meglhigenee as cherged. (iopking 
V> Babee, 152 T1i, 273, 274.) ‘The chorye wow in eubotomee thet 
éefendemt had negligently failed ta make repairs in the plumbing 
above the barber shop, sl though frequently notified by pleintiff 
thet Weosuse of leaks in overhesd pipes the plumddng was defective. 
*8 to ouppert the charge plhaimtdff testified te the effect that an 
several @¢cuntome prior to deptember 22, 1023, water had come dow 
into the shop, indjesting defective piumving above; that when he 
Gelled dofendont's attention to the leeckage, the Latter promised te 
moke the necossery repairs it mever did we. efemdent denied making 
my wach promises and testified t informing plnint4ff that prior to his 
oceapmney af the shop there hed beon eoter coming inte the ahep from 
above which wee coused ty tenants or ceuupants ef the ledge hall 
Otoneloelly obetructing toilets with sewepapers ond acusing o 
temporary overflow, ani thet hie inveetigation chewed that this was 
the comes of the flooding of September 2nd, whieh eonved efter the 
‘@beteuction wae removed. Defendent alee teotiffed im eubstemes thet 
about the time Popo, whth defemiont's cengomt, made the wub-lecane 
‘ef the shop te plaintiff, he (defendent) had « conversation with 
Plaintitl, colle hic stemtden to the dommnens of one of the walls 
‘Of the whey, and sodd that thie won the remudt of » recent temporery 
Aenkugs of water, comoed by occupants af the Ledge hall ao obstruct. 
‘Gig todiets ax to conse on overflow, that moh a leakage might scour 
r Gein ond that plaintaf? hed better place bis barber Ghedre, tools, 
* o. away from _ walk smd met directly under e vertain part of 
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the ceiling, 20 eo te avedd poecible domoge; md thet plaints? 
veplied that an he grvferred a gortuin orromgement of the heirs 
he would teke chaneor an the yorctble leckeges, as he hed Litthe 
am the ohep thet cowid be donaged Wy witer,  Thie latter 
tectimeny woo stricken cut by te court, ond im thie we thgnk 
the court erred, It bore an the question of defondent's negligenes 
ae ghovged ond an to Ue extent of plaintiffs demeges, md nba bd 
have Dean conoidered, md wo tink thet the court olee erred im 
rolusing to admit im evidences the leases from defondemt tw Pope. 
A @apy of this lease apyeare im the record. Im dts 7th paragraph 
it de provided thut the lesver (Beas) choli net be ideble to the 
Lowsee (Pepe) far omy damage done to him @r to hie property 
“ogeanioned By the follure of lvecor te beop eodd premises tu 
reyuir," ox "for my injury deme or oeonukened * * by or from any 
defect ef phenting * * gee pipes, wotexr pipes er wtenm pipes * * 
vr from the bureting, lecking or reecimg ef my tomk, « * water 
¢lowet er weter pipe, drain, or ony other pipe er temk im, apon oF 
ateut mid wadlding or promises * * nor fer ony demnge er injury 
uriaing from ony oct, ouisuion or meglhigense of coatenemts, or of 
other persone, searpents of the some bailding * * or of Lessors 
agente oF Lenser hdaaelf, «li oledme fer wy such damage or injury 
beima exprosuly waived Wy leseee.* “Gether or not thoee are 
ovvonwte running: with the Lond, we (hank that they ore somewhat 
covrwborative of defemdent's teatimmy that when plaintiff took 
possersion af tho berber shop utder the wabeleese from “ope, or 
therecfter, defendant di¢ mot make any express contract with ploine 
“ar? to keep the premises in repair, «8 testified by plaintiff, 
ant they alee tend to chow that dofendent woe wader mo duty 
either te Pepe or plaintiff te kecp the promises im repede. In 
Monde, ve Rinks © Udie Apre 878 At de docdded in ombntenee thet, 
in the shounece of on exprees contract wy the ower of « tudlding 
9 keep the prefiises in repairs he comet be made Mable for 
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dumage ¢omeud te 2 tent Wy weter coming from o woter cleset 
above hie goute end property. (Heo alee Groene v. Hogue, 10 
TAA. Ape 598.) 
Yor the reavane imdieated the judgment of the 
Municipal Sourt ie reversed and the conse io remonded for o 
BEVERAGE AMD ASMANDED, 


DaVMewe Ps Toy smd Fitch, J., concur. 
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is om action fer false iepriscament, commenced in 
the Superior cowrt of ook County on duly 6, 1992, « Jory 
found the defendomt, Oinimer, aulity midscoeesed the pledm~ 
Caffe demeges ot the cum ef G200. Judgment was entered on 
the werdiet and tain sppenl folliewed, Originealiy, tw Chieage 
police officers, “ilour Kelly wid Joseph Seiler, were joined 
oe defendants with Giainers wat during the trial plaintitt 

‘a hie declaration plaintiff overved in eubotence 
thet the three defendemte, an ume 14, 1002, wrongfully coused 


hie to be arrested without a lawful warrant om the vlleged 






cherge of the loreny of 1,000 pieoss of glazed veofing tile 
ef the value of $900, ond to be depriconed im « cell im the 
oumerdole police stetion, Chiceso, fer the space of seven 

(7) hours, when he wae releseed om belly that om the following 
dey defendonts cleo ¢msed him to appecr im « certain police 
comet im Chdeoge, wheres after « hoorings he was ddechergeds 
wad that by reason of the acte of defondmmts he hed bem gresthy 
domeged, «to. To the declaration the twe police officers filed 
@ plex ef mot mallty, and, by hoave of court curly im the trial, 





(S epecteh pon of guatifiention, Wistner filed only the ples 





From the teetimony of plaintiff und thet of his 
whiness, Jon W. lefts, » ldeutenont of police comected with 
the Summerdale poldce wtution, At appecrs that certain volucble 
thle, owed by Gicinar, hed divsppearad from the plece where it 
had Reon otered near Gisiner*s place of wueinens ot 5527 Treadway» 
Ghicnge; thet Gisiner, believing it had been stolen, veparted hie 
hese to the police, and offieers Melly ond Seller were eecigned 
t® inveetignte the matter; thet they made eertaim investigations, 
which were participated in by Gicimer, oni they loft a notice ot 
Pladmtat?('s affice fer him te comm to the velice stetion; thet, 
in rewpomaw to the metice, he arrived thors about 4 G@feleck om 
the ofterncon of Jume 16, 192%; ond thet efter comeiderable cone 
vergation, perticipnted in by plaintiff, one Legener, defendant, 
the tee police offieers and Lécutenent Lefts, defendimt signed 
& Compleint and, by order of Loftus, plaintiff wou lecked up, sd 
about 21 ofeleck pe te Of the some dey won relecne? om brik. 
Dering the croacecasmination of plaintiff ond Leftme, dufendiont's 
attomey cougth te elicit from them certain facta md cireumetemess 
whieh wert developed im the course of e044 comverention tending te 
show thet the tile had bem atelen by plaintiff, or by his direction, 
wat the trial court would mot allew aaid fects and ciremmetmeces 
2o be sheen solely on the crownd that defendomt head net filed « 
ples Of fustificotion. 4 during the direct exeminetion of 
defondent te testify te sertain fscte md ciroum«tonees, which 
were discovered im said investig: tions and which tended te show 
that plaietéfft woe guilty of the larceny of the tile. In these 
welings we think thet the court committed error, prejudicial te 
the ¢efondomt, im thet the tentimomy was preper toe be heard by 
the jury im mitigation ef the exemplary demegee which plaintir’ 
@leimed, md which apparently the jury guve him, as he intre- 
duced no proof of actunl damages except a possible liability of 
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ogi Om attemey vw oonketed him im cbteining ball, ie 
: zeus 2% to be the Low do Coles arrest oF beprisammn’t comedy 
where wo special plen af Juetéfientiom hes been Siled wat only a 
phen of the genera, domo, thet evidence of the facts wd aire 
cunsteneces aurraunding the arrest, funding Se whew thot we defonde 
amt wo for ac be participates fm 14 woe net actmoatwd Wy mehioe, 
way be olmitted du mitige tion of exemplary dumages, (28 Sorpne 
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- Jn wt action fer damages for personal injuries sus- 
tained by pleintiff while a passenger in one of defendant's 
taxkeahs, the jury returned a verdict in her faver for 97800, 
and om April 26, 1924, the court entered Judgment an the 
verdict ond defendait oppealed. 

fhe secident eocursced on February 16, IfE8, about 

6 o'@lock g. mo, On Michigmm boulevard, just south of Lake 
eteeet im the city of Chieaga. The texiesd wae moving nerth 
om the east wide of the boulevard. Fladntift was seated ime 
ehde the oeb on the Left wide od beadde her w» friend. etwee 
the driver, sented om the Left wide ef the front seat, ond 
the passengers, there was « glass partition, reinfereed with « 
netewerk ef wire, Immediately south of Lake street severnd 
outomebiles were standing abreast, facing gerih, ani ting the 
signal of the traffic efficer t advance. One of imese eutemebdiles 
stemding Meoreat the cafetyeielond, bat cveunt seven feet te the 
@net theresf, was = ¢ertaim Gnddliene car. Im appressching Lake 
treet the driver of the taxiesh so negligently dreve the cab 
that the right front part @f it feredbly collided with the left 
‘weew port of the Cad§dlee ear, coursing m interlocking of the 
parte ond considercbhe demage to beth vehicles. Flaintiff waa 
thrown suddemly forward, striking the glace pertition emd treake 
ittg At, md comeing several severe cuts on her face and ome on 
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her Left mec. Her foes, tofng sgciaet the heater om the floor 
of the cub, wore turmed orer or teieted under her, and ake wae 
thvow: dew, Altwe ttn Lifté out ef the cab she experianced 
eevers pulk i atiemgiing to ote of Rar Pert, mid wos Selken to 
a hoephiale 

tae aay gréwade uxged fer « revernad of the fedguent 
mre teat the iogages are orieersive, sad That tae excessive vera t 
wad Largely due to certain prejudielel remsrae wade ty plein 
taff's attorney in Adc cheskag argument te the fery. 

ter & Garcia cxmmincidon of fc teviiewny of the 
Various witmesses beaxying Gh the sxtant até permaiency of plaine 
taft's imgeriee, wr cannes say that the werent ewerded ty the 
jury ie @xeeowive., FieMter? teriiciec im ber ew behbok? end 
whe Guhies av Wiiliwenes Lr. Bou, who treatin’ Ker from shortly 
after the sould waids Ga Satter pert of agwit, 2o2c, 
Dr, women, she treuied hey in comic, 1922, a4 theraafter, ond 
Oe, Kropn, whe emmiied bey om Roreh 24, 1074, for the persone 
of testifying om the tviei as to her injuries ama sendition. 
Durhig plnintiff's cresv<oexmdeation whe woe asket 47 she weld 
wateht 40 on sxemiaation ax te her Injurias by a payed cies 
appointed by defeadent sac she eaphded thet che would, met om 
\prdl 14, 1024, she wes oxemimed ty be. tkhteler im tee prerenes 
of Br. Krokm, amd on the feliowing day Or. “hiteker here ton timony 
ee a witness fer defemamit, Dawed OR tukC cunmimcifme, At the 
time of the sccldent plaintiff wae 35 yeure ef cge ond soe vieee 
presidemt of a fileriut compmy wid aciively engegs) iu the 
Wesiness. She head mever before Yeon emguved umé wou is good 
heskth, Om weimg taken te Uw hodpital 4 weo found Gist whe had 
@ at om the left side of ber foes, shout four imedies Jans and 
eatending from the check dow under the ein, md another out 
about two inches long wader the right «ide of the chin; th«% there 
wes e penetrating wound on hor left Imee which afterwords developed 





“se 


infection; ond that both ankles were sprained « the right 
severvly. During the two weeks che remained at the heopi tal 

she suffered much poim, wae merveus oid unable te sleep. 
Theree#ter frequent trentmente of her fees, mec and onkles 

were head. Im the precess of the heolime of the cut om the ieft 
side of the face « oO-called "“keledd" growth developed im it 

wad Dr, Hesse etvyised on eperetion on the sear, which was pere 
formed under wi emacethetic in « heepitel in tune, 1922, by 

Dr. Inemen, ond the growth removed. tubscqnenthy the grewth 
eppeared egain od, wider Dr, Isemm's advices, mony leray 
treatments om the star were hed in the endeavor to arreet further 
grewth, These trentments were only partieliy seccessful, ond at 
the time ef the trial some of the growth remained, wyieh =t411 
emuged an itching senantion end constent poim or irritation, due 
te pressure “upon the nerre endings gasring tareuckh the koleic 
formation." Dr. ieemm testified that in seme cases “neither a 
ieray ner mything know! to medicime em etep the keloid tendeney." 
tr. Krelm testified te the probable permoneney of plain tirtts 
eomsetions of pain or itehing becouse of the “nerve thet gece clong 
the rim ef the Jaw thet is right at the site of the preseure ef 
the sour." Plaimtafe testified thet «t the time ef the trial 
hor Left knee et111 pained her, bothered her in wslking, md 
‘Wequivred masenging; md thot her right enkle wos ot821 weak od 
frequemtiy couged her pain, whom atecicinyg fer a toneidersble 

time ond particularily whem there ia » change im the weather. The 
emount of the verdict mey be larger then under the exidence would 
have been custained ty o reviewing court ten years or more age, yet 
eoneiderction should be given ts the yrenent seciel ond cconemis 
conditiows ond to the faet thet the money velue of Bife and heabth 
hee appreciated smd the purchasing power of money hao depré ciated 
im recent years. (Sedswile v. J1lin 


APPe 125, 422; Peach We “hiesce “gee “os, 221 TL. Appe 24he 




















et 2 ee BS ae vith akin vi 
~~ sar at ret a Oe Podtarnge & Ca . vie 

a eihad net wh derbeot a ak aid “x 
yetel tau yablbrihe at aseel vt te t 
Hubbtet toptin aF tumecnbte ve? at badd wir Ste 
Mes a wrens viene eg tow ek 














Sit Boao ent aon ‘sos sate ‘i Pacer 

y etter ob 9 ltt 
nll sin je cise on Sa Seal hd is lk 
” cris bated te ob ke ont tn » bad at ; sol vt sh i al ¥ 








ie 


Sie st eo ‘ i 


264; Holsome ye Memey, 227 Li. App. 298, 28%.) «md in wor 
ics wiasies Wes weatatens we wild net be warrented im ree 
ducing the aemimt of the verdict which the triad judge has 

Ae t the claimed progudicial remerke mcds by pleine 
tAtf's attorney in his closing efidress to the fury, we de not 
thank thet becouse they were made the judgaent should be reversed 
aad the couse yomenied for a new trial, They Aad vreferemes to 
the testhes dwring the trial of defendent’s attomey, His peut tion 
ot firet was thet the driver of the toxiceb won not agi toute 
Re, however, chonged Kia peedtien and, after the teatimany wae all 
im, aémitied to the fury in hie areumen< thot defendent wea Lliedie 
ond thet plaintdff wae wmidtled te reaever demagrse, end viated im 
ebetende that the only question wan the emourt thet plaintiff was 
eptitied to reeeiwe. Ne then “deewere( ot Length tw evidence 
Deering ween thet cweetion. Mm bie cleeine arquont pisintiff's 
attorney commented on thin «henge of position ov the turt ef defende 
ant's attemey, and remested the jury te comsider whot the purpose 
of the change exe, and miggewted that perhaps 4+ wee 46 “curry fever 
with the jury. On abjeetion bein. made, ond defendont's attermmey 
stuting thet the remarke vere “mi oppeak to the poseten, sympathy 
ed prejudice of the fury,” the cowrt direeted pledutiffts attorney 
te “orgec tae evidener.* We de wet think thet the reavorks ow the 
insidwmt hed any effect on the eine ef the verdiot or tended te 
Prejudice the deferdent im the minds of the fury. 

Finding we reveraibie errer in the record the sodguent 
of the “ireit eourt de eff irawd. 
Barnes, Ps Jo, ond Piton, J., comour, 
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BR, INGTICR JOMWETON PCLIVERED THE OPINION OF THE COURT. 


"hie is an appeal by Reavy P, Heger and Kary A. Reger, 
the defendante, from a joint judement against the defendants on a 
verdict in the oum of $759.46 in favor of the Petersen Meter Car 
& Garage Company, the plaiutiff, in sa action brought by the 
Plaintiff to recover 9900 deposited by the plaintiff with the de~ 
fendants as security until the plaintiff made certain repairs on a 
pullding ocewpied by the plaintiff under a lease. 

the repairs were te be made by the plaintire in ate 
gordance with the following written agreanment: 


ee een Gar & Garage Co., 
; arper Avenue 
Chicago, Tlincia. 


Gentlemen: 3 | 
| Attention: Mr. Faireniid, 
= following repairs are to be made in the above mentioned 


bell 4 ing: 
All ef the broken glase in the front windows snd doors, rear 
windows and doors and skylight ie te be replaced, 
The roof is to be made water tight and repaired te prevent 
Leaks from coming threugh. 
i Naerdware is te be replaced on docra and windews where broken 
oft, 


Gewent fleer is te be repaired where breken up. 

The front and rear doors where atyles have been treken and 
emashed are to be repaired with new ones, 

The cement window aill in the office which is new troken and 
amaghed to places is to be reviaced with new cement window aiill. 

Shr front of the building is te be painted 

I consider the above repairs necessary te put the buliding 
bagk inte shape the same ag it wae when turned over to the Peter- 
sen Motor Car & Garage Company. 


a, truly yours, 
Gigned) 4H. ¥, Reger.* 
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The defendants contend that the preponderance of the 
evidence does not show that the repaire were made as required by 
the terms of the agreement. 

 ‘Yhere are three principal items in dispute, namely, 
the repairs as to the skylicht, the reof an’ the cement fleer. 
The evidence on these issues is conflicting. 7 

On behalf of the plaintiff, George 4, Fairehila, prest- 
dent of the plaintiff company, testified that he persenally saw the 
work dome on the repairs; that the akylight glass was put in by 
A, G Freer, a sheet metal man; that Freer rendered « bill which 
he, VYairehild, requested the defendant 4. ¥, Keger te pay; that he, 
Pairenild, and Heger went ever the building and picked out parte 
of the ecuent Ploer that should be repaired; that there was a ce» 
ment sili in the front office window that had eracked out; that the 
sement man wae sent over; that the cement man came from Keger; that 
the cement man “kind of went ever® the places; that he put in the 
work; that he 414 the repairing; that he put im the new 111; that 
ho, Pairchil4, watehed him @o the work; that “where a had been cut 
through, from ene well to wmether it was ragged, the brick work,” 
that the cement man cemented that wp; that “Mr, Farmer* sent a 
carpenter there whe put in the new etiles and new jamb p took the 
big doors down, teok them te bie shep, put in the stiles and new 
panels, put in the new Jambs at the garage for the doors to hang 
on, replaced the broken glace, such ss the sheet glass, and 414 
all ef the work that had te be done; thet he, Faireniid, hired 
painters - “mr, Hewmet and Mr, Rodemaster™ « whe painted the work 
front and rear of the building; that the Endekerbocker Aoofing 
Company repaired the roof ahertly after July 1, 1922; that it teok 
them approximately three weeks; that he, fairehild, 414 not person- 
ally examine the roof to ascertain whether it was water tight; that 
‘Reger 414 not call his, Fairehild's, attention te the fact that 
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the roof leaked witil a year afterwarda; that Willian Owen, whe 
bought the Petersen Koter Car & Garage Company, and teok possession 
on July 1, 1971, 414 not tell him, Peirehild, that whenever it 
rained he, Owen, had to shift his automebiles from time te time 
because of the condition of the roof; that he, Fairehiia, 414 not 
have a convergation with Aeger in whieh he, Fairehild, disenssed a 
deal he had for selling hie lease for a certain amount of money. 

He G #reyer testified on behalf of the plaintiff that 
he wae in the sheet metal business; that he repaired the skylight; 
that he replaced one broken Light by a new glass; that there were 
some others that needed putty and that “we* put putty in the reet 
of the glasses and cleaned out the conductor pipes; that he dia 
not do the work pereanaliy; that his men ai4 the werk; that before 

“we commenced the work he “went down and Lloaoked it over® with Pair- 
ehild; that the difference in what he firet sew and when the men 
Left wae that the breken skylight class was repiseed and glase 
reseh where needed; that he 4id not go beck after the work had been 
done to see whether the skylight Leaked; that he deeen't knew 
whether it leaked or not after "we" got through with “our work, * 
lark A. Gronin testified on behalf ef the plaintiff 
that he was a roofing contractor; that he aid the vork on the 
building at Faireniia's 4irection; that “we" installed new flashing, 
tare out the flashing where the roof joined the wall, completely 
around the buliding, ond put in mow felt, new patches and secured 
it with new lath; that wherever the roof was worn, eracked or 
defective,"we” repaired these parta by puttimg on three thickness: of © 
felt, mopped in between and to the root with roofing piteh; that “we" 
then mopped the top composition and covered it with gravel; that that 
(wan over the entire reof; that after “I* 414 thie work for FPairehila 
in July, 1971, “we were asked ones in August, 1921, to repair the 
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roof by ir, Fairehild;" that be, Cronin, asked Yairebila to pay 
his the bill for the work done, 
Henry ?. Reger, one of the defendants, teatified that 
Vaireriid did not reclage <i1 of the lighte in the skylight that 
were broken; that Pairehild repleeet ene or two iiehte; thet there 
wore 27 lights that were broken that Fairchild 414 net replace; 
that he, Reger, talked to Palrenild sbout repairing these wroken 
skylights on a muwber ef ccoaslens 4uring the monthe of Maly and 
Augest, 1922; that Fairchild said that if he, Reger, wanted ony 
more glage put in, that he, Reger, could go ahead and wut it in 
himself; that Fairchild said, “] have got my part now, I don't 
cure whet I agreed to doy" that when the question of the depesit 
ef the $960 was disousued » he, Reger, refused to turn over the 
less¢ wilens he, Reger, wax protected for the repaire, ae twe 
mothe had elapsed at thet time ond the repairs hed net been made; 
that he, Reger, had the work of replacing the breken glass in the 
pkylight dene by the Hyde Park sheet metal man; that he reseved 
the broken clags in the gkylight oad alee seme of the glass in 
the rear windows; that be, Reger, told Falrenild that uwlese he, 
Vairebild, 414 the wort, he, Reger, would have it dene, because 
the tenants were complaining about water enwing down and they 
chaimed they were losing cars; that Fairehild newer made the roof 
Water tight; that he, Reger, talked to Fadrehild « nwaber of times 
about 1%; that Fairehtld eaid he hed the Auickerbocker Roofing 
Company over there; that the reasem why they did net do the work 





tight wae bevause they owed hiv a b422 and just slighted the work; 

that the work om the cement fleer was dene in suck a monner that 

it 214 mot last three weske; that he talked with Fairehild about it 
find that Pairehild said he guesned the fellow Just patched it up 
with gand@ - didn't put im ony coment; that be, Fatrentia, said he 
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would get him beek to fix 1% wp but that Fairchhild newer 414; that 
the front of the building was not painted at ali; that he, Xeger, 
had the roof refitted oid made water tight, had the floor fined 
aod hed the broken glace repaired. 

Villian Owen teetified on behalf of the defendante that 
he bought the Petersen Kotor Cer @ Garage Compuny from Fairehild in 
June, 1971, and took posseneion on July 1, 1971; that some men came 
ever and teck some glass out of the skylight; that after they fin- 
ished the skylight was in worse concition than 1t was before; that 
the Emlererbooker Reafing Gompany cases there in Auguat, Septexber 
or Uetobor, ond patched the reol's here and there, both cides of the 


| gurage and around the down epoute where they were suppesed to be 


Leaking; that efter they got through the first time there wae a 


abou ut in the center of the garage a the water would not destroy 


the paint on them; that it was twlee as bad ae it wae before; that 


the roof wag never made water tight by Palrebild; that efter the men 
got through he, Gwen, went up and examined it; that there were 


in 
Humorous stripe of tar paper that 414 mot fit/preperly with the tar 


and there were large eoseos in the root; that yeu could see partes 

of the reof showing turogsgh on two or three fdoxen pleces ali ever the 
whole garage; that the Enickerhocker people were there sbeut a dosen 
times te pateh it wp; that every time if was worse than when they 
wtarted; that that continued practiually a year; thet when he teek 
poeresaion of the garage there were probably 8 or 10 Large holes 
Fight dowm te the bottom ef the aement fleor and there were 3 on 

the south sevtion im the rear; that Fairehdild had these holes 

fixed; that they remained fixed for about 6 weeks; thet the coment 
work looked as if it were full of sand; it erumbled off; that then 


‘they bad to call o cement man in and have the work done thesselves; 
‘that he knew thé roof was leaking beeause you would have to have an 
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umbrella to walk through. 

BR, B. Heagatedt teatified on behalf ef the defendants 
that he was a roofing contractor; that he saw the garage om the 
first of Decender, 1921; that he found the roef in o fairly Leaky 
condition} that the north truss seewed to be in better eondition 
then the south; that reeoating waa sufficient on the north bay; 
that the south bay needed an entirely mew roof; that he found 
numerous leaks brought about mostly by wear and tear; that they 
were along the walis, the lathes hed given away from age ond pulled 
awey from the walls; that the main bedy of the roof had, through 
@uA, rains and weather conditions, rotted, especially on the seuth 
bay; that the heles along the wali where the flashing occure were 
mot a big; that all you need to have is a hole big eneugh for e 
pinhead and water would seep through; that the lath is fastened 
om the side ef the wall with mealis, ond in time the mertar in be+ 
tween the bricks 11) ecften wp, ond naturally the mail has mo 
arip te held the lath, a4 pulle eway from the brick wall and 
that lets the water in; that that is the condition he found there; 
that he made an inspeetion of the skylight; that the metal was 
rusted threugh smd the putty around the glass was practically gone; 
that that condition exisate4 ever the whole skylight. 

Course for the defendants contend that "The déefend- 
ants are entitied te huve reviewed on this appeal the refusel ef 
the trial court to take the case from the jury at the clense of the 
Plaintiff's evidence;* that "The plaintiff failed te establish a 
prime facie case ond the court should have directed « verdict at 
the close of plaintiff's evidence.* 

The defendants are not in a position te assign error 
on the court's refusal te teke the case from the fury at the close 
ef the plaintiff's evidence, as the defeniantea waived their right 
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to assign error by introducing evidense on behaif of the defend- 
ente. Werrero v. Enights of Seourity, 309 T11. 476, 470, 47; 
ferris v. Ghebek, 192 T11., 287, 93. 

Counsel fer the 4efemdants further eotend that the 
court should heve directed a verdict in faver of the defendants 
at the olowe of o11 of the evidenes, Ve de mot think that the 
@entention is correct. 

Where there ia legitimate evideice tending te grove 





& eause of action, « trial court has mo power in a Guse tried be- 

foresa jury to deteraine the weight end preponderance of confllote 

ing evidence and direct a verdict in faver of the defendant. 

Mirich v. Zorachner Contracting (o., 312 111., 343, 355, 356. 

in the case at bar we are of the epinion there ta 

legitimate evidenee tending to establish a cause ef actian, 
Counsel fer the defondaitea further centend that the 





statement of elaim on ite faue showe that the defendant Yenry ?. 
Reger acted eclely as agent for the defendant Mary F, Reger; that 
therefore, there is a misjeineer of parties; that although the 
question of non-foint liability waa zuet put in iseue by the 
affidavit of merite of the defendants, that feet docs not prevent 
the defendants from attacking the Joint Judgment ae the evidence 
showe affirmatively that the defendants are net jointly Liable. 
We ave ef the epinien that the evidence dees sot shew 
affirsatively that the defendants are not Jointly lisble. fhe 
written agreement in regard te the repairs was set out in the 
Plaintiff's statement of claim; the agreement wee signed by “K. F. 
Reger” individualiy, @id mot as agent for Mary a. Reger; and there 


fe euffietont evidence te show that the defendant, KH. *. Reger, 


; 
* 


throughout the trancactien in relation te the repairs, acted as an 
peterentens party ond wet as agent of Mary A. Reger, 
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We think that fhe verdiet of the Jury was not mant« 
fently against the weight of the evidence and that the Jueement of 
the trial court showld be affirned, 

the rule ie a fanilior one, ani haz been repeatedly 
announced, “that where there is a eontrariety of evidence ond the 

| testimony by fair and reasonable intendaat will authorize the 
verdict, even though it may be ageinet the apporent weiget of the 
evidence, @ reviewing court will net set it aside.” Carney v. 
Sheedy, 205 Thi., 78, 83, It ie ales the rule that a verdict 
wilh not be disturbed serely vecaune the evidence is doubtful. 
jis Central Reiiresad Co. v. Cowles, 32 T11., 116, 22h; 
tv. Oder, 42 T11., BOG, BOR, 
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Neturely, P. J., ond Matebett, J,, seneur, 
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DELEVORAD THR OPINION OF THE COURT. 


bank as principel and the other appellants as cureties. The 
fadgnont against then was for $4,400 deve and $2,584.48 
Siiaies 

the bringing of a replevin suit by defendents ageinet the 
the exeoution ef the tend containing the waned condi tions, 
the replovy of the property, the fxilure to prosecute the 
oudt with effect, and to comply with other conditions of the 
bond, The secant’ count set ap the come matters ond « claim 
for attermeye fees on damages in defemiing the replevin 
waht. 

third pleas was sustaimed, the ether pleas being wi thdrsen. 
The ease wao aubmitted te the jury on cvidenes for plaintiff 
only. 
The first omended plea alicged that plaintiff is 
‘Mot entitled to reaever more than one cont damages, becouse 
‘the replevin sudt vas Gimmbosed and the merits were not 
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Pres Many 





ofe 


determine’ in that action; that ot the time of replevy the 
wight ef property in the goede wae in one Smith ond mot in 
the plaintiff; that befere the replevy the beiliff ef the 
Wunicipal Court levied « writ of cttadment in oid upon suid 
goede im « Gertain omit ageinet esfd omith; thet beferc the 
attachment eait oy the vreplevin cuit, eaid “ith conveyed 
@eid goods te seid donk by chattel mortgage to socure « 
eertain indebtedness to 14, to the extent ef 92,066.45 and 
interest, which renoined unpaid ot the time of levying the 
replevin writ (which mortgage and notes secured thereby are 
fer the purpose of foredlening euid wertgage, that 4t hen 
eines boon foreclosed, ami the gaede wire sald for less thon 
the amount of the debt, at0., werits fer #7100, 

The cevend emended plea ects up the some defense, 
oma ttimg yefereace to the ottschment amit. 

Appellee ettempte te guotify the meteiving of the 
demarrer on Yoriqus grounde, mootly of tethadeak plesding. 
While appsliee recnquizces that in orck « onee, weere the 
Teplevin eudt dc 4iqsiaued, the defendent hee the right te 
Siead and prove hde ti¢he to the property in mitigetion of 
demages 28 provided By stotrte, (fandli's Stat., ch. Lig, 
S00. 96) he sentends thet the please fail to sliege title in 
the bank, and attempts to cot up tithe in Smith, « stranger, 
ae may be done in « plea te «a veplevin exit, bat net t+ one 
on tw bond, chting Hodder +. Galego, 93 T21. apr. S24, ut 
ae eo84 im thet case, ome may plesd amy qekified tithe of 
hie own o@ well a8 © general title, ond w think that de the 
effect of the pleas in this eave, 

Nor 40 we think the pleas are mibject te the 
 eviticdum of plesding evidence instead of ultimate facts, 
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or that they de not properly chew Yiet the morits of the 
replevin suit wore not deteruined. ‘They exproesly aver 

the ultioate facta int tae enit wan Giwaiwsedand dts morite 
were wot determined, « the usual inaldent to the (ond seed 
of # wit. A farther detail of the proceedings wes not 
Mearssory, The plesdiags im comme eh ted by wpeelient on 
thie point eure quite different. 

Boconse Caere was wo treworeg of the claim for 
attorneys feos, 44 is urged the pleas were doffective as 
attempting te onecey the whole declaretion. The defendant 
wae entitled te the stettery plen dn mitigetion ef damages, 
the only meteriod deme in ouch a once, 
plese wes void eo to third porsene, become 1¢ doer net 
definitely show when the debt sutured. We think 4¢ d¢ « 
Aegitinate inforener fren ite Langage, theugh 1¢ be semevhat 
indefinite, thet the motes fell due, one each month fer ten 
mccensive months «fter cote of the mertgege, ond the notes 

We think the court erred im ousteieing the derurrer. 


Gridkey and Miteh, J3., conture 
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Thies ie ao mit to wesover for adwortining in 
pledntiff’s betel directory, Defendent cledmed be never 
nede « contrest for the qant, ond thet hie «ignatere to 
Wheat plaimtdff relied on «8 « sentract was precured by 
at @ combimetion questionnaire and corviee contract cireulor, 
re cer eames ee magne nee Te 
simtitt, together with « letter which the court, over 
detente Nerttntey refused ts deieumans iu evidenge. 





Aa per your chreular ‘eines we ee 
returning, rs pet eed \  yubas Didestaees tok eats 
ee thie is « free Misting 
ide Nelinnts, detentiidintins os $4 006 On peguetet 

[emuteest, wen wtnboetite as 0 part Of ten tromectien, ant At 
“Wan ovver for the court to exolude it. it has « direct bewring 
(om Wee Anos whether there ws a mecting of minds An a contract, 
“FegerGless of the question of fraud, (22 6. 1.2605, 904,) 
&t was im the nature ef « counter proposal, imeonsietent with 
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Gridley cad Fitch, 37+, concurs 
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MR, PRESIDING JuBTICH BaAuES 
DELIVERRD THR OPINION OY THE COURT, 


thie is a suit te recever rent for the month of December, 
1938, under » lease to defendent of apace im a building for 
defendant's factory, from April 1, 1920 te April 3, 1926, Defend- 
amt abandoned the premises in November, 1922, after having paid 
the rent for thet zonth end previous months, and defended the omit 
on the ground of « constructive evietion fer fellure to furnish 
heat secording to the terms of the lease, 

By the terme of the lease the “lesser agreed to furnish 
éuring the normal tusinese hours, excepting om Cundaye ond holidays, 
during the term ef the lease, hent detweon Getober lst and Aprii 
30th pf esch year and when required.” The lease wae asaigned ty 
the leeser te plaintiff in June, 1921. 

Defendant teek possession in Karch, 1920, and the record 
shows that ite president repeatedly complained te plaintiff’ er his 
agent of inevfficient heat from November, 1920, te May, 1925. He 
Wetified that at or about the latter dute he notified plaintiff 
thet if the heating conditions were not changed defendent would 
‘not stay in the premises, and that plaintéff then premised that 
Just ap soon as the hesting season clesed he would meke changes 
and alterations necessary to furnish defendent with proper heat, 
‘that be feihed te do eo, and being informed in June, 192%, that no 
“thange would be made defendomt began locking for other quarters. 





= fe 


Pisintiff tented making wich » promise. But the fact woe one 
properly for the jury to dvtermine. Asowning they found the 
promise was made, the feet becomes important on the question of 
waiver urged by sppelisnt. 

The point made is that evidence of the henting condi« 
tiene during the heoting season from Maroh, 1990, to April, 1022, 
inclusive, wan noi competent to justify abonderment in Hovember, 
1022, becouse defendant by payment ef rent ond remaining in 
possession waived complaints made prior te the ewaner months of 
3922, und de extepped from setting wp such peet causes of come 
pPloint im justification of tre abendomuent. The anower te the 
contention fecfound in the jury's evident acocptence of the fact 
Of seid promive cmd the fadimre Ww weep it. Av said du Lowles 
Helemara, 204 iis App. 2065 

“Zt de wow woli eeGtied Jaw tact the failure of a 

furnish 





lendlerd te heat in em spartsont in secerdance 
with the terms of the iwase, aucunts te a sons tructive 
eviction, rr stifies the tenent in abendening the 
premises. * | SURRHe 


"While 4% iw true that im certain cuvee the right to 
aoundon premises must be exereieed within a reasonable time, and 
may be wodved by continued posasesion, yet 1% ia alse en eeted- 
dismed Pulse that the tenent does wot loss the right to esvert 4 
constructive eviction by remaining ia possession in reliance on 
‘the Landlord's promises. (26 Caxpue Juris, P. 263, 124; Merk ve 
Badioghdes 67 B. ¥. Sap. 726; Levrence cehehes, LIT 8. ¥. Supp. 
876.) Au seid in the Leet cited sace: 





“Where the tenant hes been deprived | ge 
ere fi the benefit end enjoyment of 
et the éefendent hee a reasonable time after 
tion of the condition to complain, and if 
the pinnae + al ie not remedied, to vacate the premiaes. 
oe fi e revsonable time depends upon the circumstances 
® cane,” 


: in the cage at bar there was textimeny ef a promise to 
‘Femedy conditions previously complained of, ond thet shen defend- 
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ant learned in June, 1922, thet the promised change woe not te 

be made, it began looking for snother piece te which te meve ite 
factory ond offices. There was uncontradicted testimony that 1t 
wath met wble te find s wuitable plece before Gcteber 1, 1922, 
where defendant could got proper apace that would be available / 
for ecoupancy, and that it would rewire frem four te oix monthe 
te search for such @ place. Under such cireumstonsces it was a 
qucetion for the jury te determine (1) whether the promise to make 
s chenge wae made, ond (2) whether there wxe an vurencenable delay 
in vaeating the premises after defendant leerned thet no change 
would be made, and (3) whether the acta of the lendlord asounted 
to an eviction of the defendant (fubens ¥. 9923, [15 Tll. 543; 
Darrett vy. Bodje, 156 111. 479.) The jury aprarentiy decided 
these questions in faver ef defendent, end ve are not diapesed 

te distarh their conclusions, net being able te eny thet they were 
manifestly against the preponderance of the evidonee, unless it 
eon be said that there wos reversible errer im the court's rulings 
and instructions complained ef. 

Bvidenee was heard tending to shew thet the cordi tions 
complained of existed in March, 1990, the menth tefere the rented 
perioc began, and contimed te exiet durince the vrinter following 
the sbandement. ‘hile such evidence was perhaps not admissible, 
except so for av 4% might tend to shew the imeufficiercy ef the 
heating plant under like conditions, yet ee the evidence wee of 
the some character as thet given of conditions during the tenancy, 
and wa mot by the geome counter evidence, we sre net dispesed to 
Fegard the erver ss necessarily calling for » reverest. | 

Wor need we review the wridenos as te ite sufficiency on 
meostion of the hexting conditions, so long as we cannet sey 
: verdict wae against ite prependerance, whether we regeré or 
mMinate from conwideration the immaterial testimeny. 

te find oe reversible errer in the instructions. The 
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sedgeent is therefore affizmed. 
SHILA o 


Gridley ond Viteh, J%,, coneur. 
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MR. PRESIDING JUSTICE BAARRG 
DELIVERED THE OPIVION OF THE COURT, 


Thie is an eppeal from a fudgment fer plaintiff in a 
ouit on two promiesory notes for $2406 each mode by defendent 
te plaintiff May 27, 1918, and due on or before December 51, 
1919, ond December 31, 1920, reepectively. 

Defendant pleaded payment and put in evidence twenty 
of his checks payable to plaintiff's order, which she endorsed 
and deposited in her benk account. The first check is dated 
dune 2, 1019. The leet while undeted wee paid on sngust 16, 
1920. They aggregate $6454.72, approximately the umount of 
Principe, end interest at six per cent as called for in the 
notes. 

It wae the claim of plaintiff that theese cheeks 
were given to her to invest the proceeds ne advised by defend- 
ent, the investments to be uced to margin a apeculative secount 

With a stock Drokerage firm. The account stood in her name. 
Ghe cleimed that it wae his end he claimed that it wes her's. 
He took care of the sccount end admitted placing $2600 worth 
ef Liberty bonds in it, which she had given te him and which 
ehe claimed were purchased frem the proceeds of the checks on 
his advice. che also oleimed to have invested $2600 in Ree 
“motor atock that wae also put im the account. He claimed that 
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he mersly tock gare of the account fer her, that he had put in 
$5,000 of his own money ond whatever sccurities she hended him 
fer the purpose of protecting the account. 

The | Saas depend largely upon the credibility of the 
two portics to the suit.  Outaide ef their own otetemente there 
was little tevtimony to correberate either, but much latitude 
for inferences. On the whole the evidence seeme very unae tice 
factory from either point of view, but we think there was error 
in the rejeotion of evicenee that would have » tendency to 
euppert defendont's contention. 

Plaintiff teotified that defendant had given her anether 
note for $5,006 which had beon *partiully paid” and returned, and 
that defendant had given her checks other than these in question 
aggregating between $5,060 and $4,000, On her being asked whether 
or net there was any other indebtedmess at the time the notes in 
question were given the court ruled that the question should be 
confined to “money relotions,* when asked what they were she 
expressed # disinglination te onewer oni the court finsliy refused 
te let her anewer whether there were any moneys due her from 
defendant cuteide ef these notes when they were given. Under the 
peculior circumetances of the case we think the court should have 
permitted her te answer. Her veeation wes that ef a mrse and she 
made mo proof of ony business relations or transactions from which 
on indebtedness might oriee and aeid she made ne “serious” demand 
fer payment of the notes until 1971. 

it ales appeered thet che purchased from procecds ef the 
checke # ¢ertain exqunt ef e411 steck im the Johnson 041 Company, 
ond thet she admitted retaining posecesion of that eteck as her 
om. ueh contention was inconsistent with her tectimeny thet a1) 


Of seid cheeks were intended for investment for defendent's 
benefit, yet the Gourt erroneously, we think, did net permit her 
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to emswor how many shares of thet atesk who had. The rate ntian 
of 411 «tock prachasod fran the proceeds of the checks had a 
tendency *6 show tuat some af them at leost were not intended t 
be used fer diefendant’s benefit and Anferentially were to be 
applied om said notes Af there wan wo other indebtedmess, unless 
they were intended se « gift, wich wae not Glaimed. 

Refendart sought to go inte plaintiff's methed of 
Living and her income st the tiws the netea were given and abe 
jestions being metained, he claimed am4 offered to prove that 
ehe was mot enrking at the tires; thet she hed no money of her 
Gun; thet the xoney from these stincky» wes in payment of the notes 
and used by giudimtiff far her living ond vereonal sapenees, The 
goart excluded the effer of such testimony, whieh we think was 
eompe tent. 

The eheeks were approximstely the sneunt of orincipal 
and interest gue on the notes. They vere sccompenied br letters 
thet vere mot produced, Thay were deposited im hor own bank 
ecenunt, Neither the peee-beeke ner sheske of the account mor 
the bank books were breught forward to threw edditional Licht 
om the controversy, 

hile gluimtiff dewied the brekersge account woe her's, 
ehe made mo explanation of the disposition of a check frem the 
brokeregs firm to her erder for $1242.15 ehich elosed the account. 
thie dheck wos endorsed in her name, deposited in the bank in 
whieh che kept her account sud peid through the Caicage Clearing 
House, December 13, 1920, three months after she cashed defende 
emt’s finel sheck, If the account belonged to defendant the cheek 
belonged to him ond vecmingly im view of the contreverted facts 
some explenation of this check which went inte her account should 
be made, eopecially ue she denied ever receiving any money from 
brokerage firme 
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She produced mo data te shtu, nor wan whe able te sey, 
to whet che applied any portiwier check. ‘© cre net tepreesed 
with her explenstion ac W wast the seneye from the checkn were 
to be ured for. Am defendant vas a Wusinegor mem cw peracnally 
attended to the sccount, it is 2iffiowli w unterutent wy, if 
it was hie, We showid mot Simseis Dave gurchased ths securities 
te protect 1¢ dnetesd of Kaving Sor wake the porokerss fer bim 
amd then turn the securities ever to him te be placed im the 
ac COUN te 

In view of these snd many other unexpleinec features 
ef the case and the diveut contradictions o8 t6 moin facte, oe 
think it wae error for the court aot BHCOMKMK te permit inquiry 
imte how much of1 stock wae purchaved from the proceeds of the 
thecke which she retained, and to refuse defendent’s effer te 
show that the proccede of the notes rere used fer her own living 
expomees. For these ervers, if me others, the juégment eest 
be reversed and the cauce remanded. 

Ghidie wi 46 met think ‘there was preper proof made om 
which te receive the ledger seats of the brokerage firm, ve 
fei to see thet they had any direst tescring om the question of 
the ownership of tae account. 

Appelles kee mete Gerteic pointe ae te mfficlency of 


the abstract which we ces extremely technice) ond of no 


impertonce. 


(oridley am Siteh, J7., eoneur. 


e Maat 


deemengad terowts a! salveds wadww eee yee 
crm cated ait meet wescae MEF Saile OF om 


 sanipiadanaiemnbanennadbaieemescatentl 








WA, PORuRDKWE SHEER Ban 





thie io » cult to foreclese « trast deed, fram 
defendant Levineon te one Kertin, oo trustee, te secure 
® part ef the purchase price of the property decded by the 
Letter to the former. It ie deted December 14, 1922, ‘The 
‘Mes 1 coupon interest note fer (260 fell due Jume 15, 19az, 
Recmmec of alleged deft t per the seme, this wit was 
dente » 

Defendant Levineen's enower denied that Charles Coan 
deed ani moter #0 eecrred, ont that there wae amy defeult in 
the peywent «f said coupon mete, alleging om oral agreement by 
Wortim ot Ghee time of slowing Gu treneoction of purcheve te 
diesharge aedd note and held the same untdl diecherged. 

Compininent’s evidener to the effeat thet aadd 
Charles und Gertrude Coom sere the holders and owners of the 
deod ond metee wae not contreverted by any direct evidence, 
ond the mere suspicion gat upon mudh claim ie net such as 
| HULA warrent our dheugrecing with the finding ef beth the 
rere me MRNRAT on to tent Sante smh if they were the 
_ ‘hohdere snd owners of the deed and netes, then we fall te see 
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how such a promise by Meortin, if made, can be availed of oe « 
defense ageinet them ae bone fide holders of the nege tieble 
nwetes, even though purchased softer e244 soupen fell due, there 
being ne pretense thet the Coons, or either of them, had 
knowledge of any such promise. 

It wae claimed by defendomt Levinson thet ot the 
time ef elesing the transuction, certain special assessments 
for $171.40 were not deducted from the purchase price as provided 
in the contract, buat thet Bartin woe “permitted te withheld" the 
oan Of €172.46 for euch special essesements, and thet defendant 
@44 met deduct same eas provided in the contract because Martin 
woe to discharge the interest note for $250 and oredit the Balance 
of the $1721.40 on Mo. 2 interest note, end that Martin promised 
t® bold seid coupon notes until ve dischorged. 

While Martin denjed making amy ouch promise or errange- 
ment and beth the master and chaneclier found that the $171.40 
was actuelly deducted from the purchase price, yet the oral 
e¥rangements, whatever they were, must be deemed t have merged 
inte the written inotraments whereby 211 egreemente vere 
consumns ted. 

@e have carefully review:d and snelyxed the ovidense 
with respect te the claim thet the findings were against the 
weight of the evidence, and do not agree with that contention. 
‘Ut de net «© cose where thore was uncontradicted testimony 
Pegerding the ultimate fects, Dut one where there wes cantre- 
‘Gictery testimeny, in which case such weight ie given te the 
‘findings of the cheneslier, who saw and heard the witnesses. 
‘(Kelly ye Jones, 200 T11, 378.) 

{ While it io true, as appellant contends, that positive 
t etimeny is entitled te creater weight than negative, yet 
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povitive deniels as there wore in thie case, of whet is 
affiematively testified te as « fact or oecurrence, is 
affixmative and net megetive evidence im the sense of such 
proposition. (Erjzeli ve Soke, 42 111, 362.) The principle 
dmvoked is not oppliceble to this record. 

Ner deen the fact that mere opinion evidence of an 
expert on henderiting was net met by counter testimony of ether 
experte, justify the contention that such teu timony was 
Gisregarded, when there wae positive textimeny against the 
senelusion of such expert. Besides the weight of such evie 
éemee wae for both the master end chancelier. The opinion 
of am expert on disputed handwriting is net infallible. 

We find nofrensen for reversing the decree, It is 
afiivmed. 

ABTILRMED, 


Gridley ond Fiteh, TJs, semeur. 
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TNiON GY THE COURT, 





Pleantaff rented « sefety depoadt box from defendant 
im 2920. For fatlure te kecp up héds payments fer the some 
defondemt epened the box in July, 1090, and remeved the aon 
tents, ae At hed a right to de wiier the contyact of bediment. 
& Gorefua exeminetion at that time Wy defemiant’s proedaent and 
secretory and the voult sustedion, revesled on the enly contents, 
acverding t thelr testimony, three printed shotracte, win 
eellaneeus papera of ne velue, ond « horeewshoe pin ef no 
iutrinsie value, which they testified were necled in an envelope 
wee pet im a locked comportement im defentent's foult. Pisintiff 
@elled ot defendont's plece of basinesa Jonuary 91, 1922, for 
the {iret time sinew making hie lant payment in June, 1915, and 
was told of these facts, But defendant cowld net ot that tine 
find the envelope. Leter after thie sult woe begun on the 
vnagd defendant*s negligence, defendant found the envelope, 
: om Ghaimed by ite officers, under o wrong date, wit 
she ot 8 he sae cotton st son tad on 
‘ PAsintaf? cledmed he hod gleeed $790 am cosh in 
Wetecen the leaves of the abstracts. Defendant's said officers 
Mestified te a careful oxmination and that mo money was found 
hen the box wos Opened, and te the condition ef the contents 
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Tt de weged on thde oppee) thot the verdiet fer 
pleiutiff for said omount de mandfestly ogeinet the proponderance 
of the evidenee; that hia otatement a0 ta tie money de not only 
uneorreberated, wat incensdetent with his conduet and «tate 
mente, and that the tectimeny of defendomt's three officers that 
ao money was found on opening the box, ond exemining ite con 
tente, and thet defendemt hed ne Key te the box ond was ehliged 
% epen 4t with « 4ril., and that the envelope remained sealed 
we te thet time, ond wos sovesci bie te none except the company’ a 
etficers yntil preduced im court, catabliched ty manifest pree 
ponderemee that there was me money in the bex chen it was epened, 
end showed thet there was me preef of negligenes, unless in 
miepleoing the envelope « for which me ouch dumagen could be claimed - 
ond homee no damages were shewl, and ne lose unless the money wae 
atelier by said officers, a mere or less uneerrantable inferences. 

While ws think there ie euch feree te this contention, 
we @holl met veview or ddaqmes the relative wight of the «vie 
denge, beomne we think there woe erver in the refusal of the 
eourt te instruct the jury at defendant's request that only 
Tesseteble care woe to be exercised by wuch a Ballee, and the 
giving of on destruction which told the gury in effect that the 
payment of back rent by pladmtif? in Jemuory, 1922, renewed: 
"plaintiff's righte* under the contract ond 44 wos fer then te 
wey “what the rights were omd whet ebligsetions were imposed on 
the voupective parties.” ‘the fury were thus given wide range 
te find the low of the case os they pleased, Of sourne the 
 tenetruction of the contract was for the court ond not the jury, 
which, with ough Latitude oo the instruction guve, may have 
Peuarded cotentent at am inmaver tnvteed of « basles ste te 
Yound to exersins only ressoneble gare. 
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Bepaedt Gooey 194 TLL. App. 40%; Sheeee 
Moth bn 2h whe, 160 TAL, App. 346.) 

Met emhy do we think there «os rewereidie errer 4a 
these reapgeats but the motion for « new trial showld bewe boon 
granted becmoe of the intemperste end prejudieiek armament ef 
plsiatiff*s couse] te the fury, in emphasiving thet they vore 
in « “poor mom's court® and thet bie chdent wan “poor” ond 
*tofendamts wolthy bunkera.” Comedderimg the fredity ef 
plsintiff's unperroberated tectimeny, oni the charneter of the 
Game, thase remorky were unquestionably eo prejadietal aa te 
@nli for « — en apisgy ef ony otter ground therefer. 
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Gridley ond Pitch, 2J., comowr. 
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LVSAED THR OPINION OF TH COURT, 





Tnie oudt woe brought om the theary of a liability 
of defendants under «a contract fer exchenge of properties 
whth plaintiff te pay tho latter the cont of paving the otreet 
in front of a let received ty plaintiff in the exchange. A 
piaintiff. 

Vorious errers are sevigned. But if fer no other 
reseon there muct be « rewernal beammee there wae a2 Joint 
Judgment without proof of « joint Liability. The record dees 
et disclose any proof of liability on the part of Flierenes 
May Fulier. This is preeticelly conceded by the claim ef 
eppelies that the sc dt wes dimmiesed as to her, Bat the record 
Siecloces no ouch oction. It is necdlese Gwrefere for us 
 ' review the evidenes os to ite weight, anether trial being 
: RE OF BHIY» 
| Ae to the alain that the statement ef cleim is in 
«sufficient, amé the court was without jurisdiction te try the 
| ase on an order troncferring the nome from the second to the 
| fhrst district of the Municipal Court, it fe enough to say that 
the pointe were not duly preserved for reviews 
q , RSVERGED AND REMANDED, 
and Fitch, dJo, contute 
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this ie o mit te recover money claimed to be due 
plaintiff ae s commission for precuring « yarchaver of 
édefendente! rool extate, Defendunta denied making uny agreement 
te poy « commiucion, or for services, end that sladatiff secored 
® purchaser fer the preporty or performec any services in 
connection with the scale, There wos a judguent fer 9207.50 on 
® finding of the court for plaintiff. 

Mire. Borkman woe 4 more acqusintance ef the Coideone, 
aud wet « Fook eutete broker. he testified Qhat defeniants 
asked 1f she would be whle t© G21i their house, thet she went 
W 200 Mra, Blank about At, whe subsequently purchased the 
house for 410,500, and that after the sale Wve, Zeidman promiead 
te give her a comeiection, Gee did net oladm thet che was te 
procure o purchaser at any perticuler price, or thet there wns 
he apreoment for amy rate of comeleoiom, or how much souid be 
(given as « commierions or that there woo ony converaction in 
“Pegerd to real estate board commisodens, che never intreduced 
the pertias or we provemt at ony conferences detuoon them, ond 
dm fast 444 nething Wat inform Mire, Blank thet che had « house 
for ber snd showed her the houses | 
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Swen if the proof cen be said te show she wae the 
procuring ceuse of the vole, and even though, «# an unlicensed 
real ¢cxtate broker she may recover for o single tranesction, 
yet in the absonce ef any agreement for « epecifie rete or cum 
for her services or for o commiesion usually charged by brokers, 
and even of ony precf of the recsonable value of her services 
or ef what were the uousl ond reguler broker's comaiseions there 
wee mo baeia for the court's finding and judgment. 

While « witness for pleimtéff testified thet he was 
fomilicr with the customary and usual brokerage fees and 
chargea for the ccle ef real estate, even sere it material he 
did mot tootify what they were, 

Be are asked not emily to roverse but find aa facts thet 
there wee mo contract and pleimtiff wae net the procuring couse 
of the snle. Ge are not disposed te acy that there wae such « 
preponderance of evidenee ag warrenta such a finding. Had 
éefondamts renewed their motion «t the clese ef a1) the evidence 
te find fer defendente as a matter of law for failure te preve 
amy specific sum ae due, end it head then beem denied we would 
mot remand. But in the stete of the recerd the judgment wil) 
be reversed and the cause remanded, 

REVERGED ABD REMANDED. 


Gradiey ond Fitch, J3., conear. 
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BR. PRESTDING JUSTICE BANNag 
DELIVERED THE OPINION OF THY COURT, 


This couse of action is predicated upon the claim that 
Pleintiff through appelient May employed his firm, which wes en- 
Geged in « stock end bend business under the name of Curtis & 
Sanger, to invest her mencys ond seeurities, and that they 
wrongfully refused, efter demand therefor, to return the securities 
she hag given to them, end such other securities as were purchased 
with her money or with the proceeds from sales of her securities. 

The ples ef general iseue was filed by said May, the 
only defendant served with process, who appenle from a judgaent 
entered upon a verdict against him fer $4500, 

The dealings cut ef which the controversy arises 
originated in a conversation had between plaintiff ond defendant 
May in the fall of 1916, pursuant te which she handed him for 
“investment, as she eleims, a check for $1000, received from 
the estate of her father, with which defendents opened a speculative 
secount in her meme, which for « time gave her a profit and 
in the end « debit te the firm of several thousand dollars. 

At @ later date she handed him other moneys end also securities 
inherited from her mother, which hed been entrusted te her 
brother-in-law im Boston for investment. 
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the conversations with respect to these matters were had 
between her end May slone. Ne was her second cousin and their 
fomilies were intimate. Having full confidenee in him because of 
such relationship and his business experience im finencial matters, 
and withing to make more money then she was getting from her 
securities while in the hands of her broether<«in-lew, she consulted 
Sey end gave bim these moneys and scourities selely fer inveatment, 
e@ she claims, ond without authority te use them in speculation. 

While Nay did net undertake to testify that she express- 
ly suthoriszed epemlaetion for her account he claimed that she 
never used the word "invest" or “investment,” bat ae he remembered 
it seid she “head some money coming im ant wented to turn it over 
ena make some money," end thereupen he opened up « speculative 
eccount with the thousend deliars, purchasing, es shown by « 
statement sent to her, certein shares of steck at o cost of ever 
89,000. Like purchases or sole were made from time to time fer a 
period ef over four years during which she received printed notices 
thereef ond statements ot the end ef each month showing the 
debit er credit balance. 

it was the contention of eppellent th=t whether or 
Met she expresely or impliedly autheriaed these speculstions 
the fact that she received these statements ond made no complaint 
e¥out them constituted « ratification of the speculative account, 
end thet « statement oubmitted fer her sporeval in 1921, showing a 
Dalence to her debit of ever $20,000, in which wae emmerated the 
stecks then carried for her end which wes returned signed by her, 
Sonetituted « etated account. It was aleo appelient'« claim that 
‘the firm hed o lien on theee securities received und curried for 
her account, which would hardly be questioned ss to the speculative 
Securities, if the speculations were authorized. 
y 
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On the other hond, 4t ie the contention of appellee 
that she neither euthorized speculative transactions with her 
moneys and securities nor knew thet her dealimge with defendant 
were of that character, The ease, therefore, reduces iteeif 
to the question of fact whether or not her knowledge or undéere 
Stending of the traneactions wos such thet authority te enter 
into them would be implied, Af not expressly given, or whe ther 
they were ratified. 

It ie a general rule thet a party will met be decmed 
to have ratified an uncuthorized act of on agent unless he does 
ee with full knowledge of o11 the facts. G4.1 at , 
tli. 39, 49.) ‘the question of her knowledge of these 
transactions, therefore, was a vital question for the jury's 
consideration. Without ouch knowledge er underatanding there 
could be no ratification, and if she was ignerent of the fucte, 
without independent meane of verifying them, end depended on 
May or hie firm for her informetion, the jury might well find 
that there was not « steted secount. ‘hen che wav finally asked 
for money to protect = ascount egainet lerge lessees resulting 
from speculation, she Jpiprines at the information and sought 
the adviee ef legal eounsel. 

Her claim wae made up of $2000 in cnsh, and $2300 from 
the wrle of reeurities delivered to the firm, together with 
Gividends and interest thet hed accrued, amounting approximately 
te the jury's verdict, oni slee of e claim for $12,000 whick 
the jury may heve classified es welonging te the speculetive 
etoount. They may aleo hove regarded these firet threo items 
ee seperate and distinet trensections independent of the purely 
specaative tremaactions. If the jury might reasonably find 

’ m the evidence thet she 4i4 not authorize the speculative 

: aasactlons nor have such knewledge or understanding ef them 

ee would warrent the inference of ratification, but with cone 
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fidence and trust in her cousin and hiv business experience 

hended him her moneys and securities to “invest” or "turn over," 
intending and expecting him to make “inveatmente” for her as thet 
term ie commonly understecd, (ec. 2 words ond Paracesn, Gnd 
Series, 1360) end euppesed thet that was whet ke wae doing when 
whe received statements of the account, then wo siwuld not <ieturb 
the verdict. On the other hand, if the weight of the svidenos is 
so menifestly ageainet that theory thet the verdict vamet stand, 
we should reverse the judgment. 

Weither side questions the principles ef lew relied upon 
by the other, tut each contenis that the authorities cited wy the 
other are not applicable to the facts of the case. The see, 
therefore, resolves itself inte whether *e should disturt the ver- 
dict, which it is well settled we should noi do on mere questions 
of fact where ws can not say the werdict is manifestiy againot the 
weight of the evidence, even though ve might have reached e 
different conclusion. 

Af@er eerefuliy veviewing the evidenee in which shar 
iseuce of fact are rained between the two principal witnesses, 
ire. Copelend on one side and defendant Kay on the ether, between 
whem slene were the conversntions embodying the original sgrecment, 
we feel that much depended upen the view the jury tock ef the 
Candor, wineerity and credibility ef plsintiff in her atatements 
to the effect thet she had been brought up and lived in ontire 
igneronce of business methods and financial mattera ond without 
ony responsibility in connection with than and entrusted her 
interests im ouch matters entirely to sthere. vidently the jury 
Velieved thet wien she withdrew her securities from her brother-ine 
Rie ond placed then im the hands of her cousin che deft then 
Autoly te his menagenent an4 judgment without feeling it 
. to inquire inte transactions with the nature ef which 
he won wholly unstquainted ond uninformed. It must alse be bome 
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im mind that the jury Med « decided and recognized advantage 
over this court in sevcing anéd heoring the witnesses. 

It eppeare thet Bre. Copeland sttended private schools 
for young ladies here and in the cast up te the time che was about 
Seventeen; that in nome of them did ashe receive instructions with 
ragerd te bookkeeping or investment of moneys or stock transactions. 
She hod been brought up in entire igneranee of buciness methods 
ond Pineneial matters, the funds she inherited bed been entrusted 
to others to tuke care of. Her income from them wae omall and 
é4esiring to get a better income ache sought the advice ef her count. 
ee efereenid. He encouraged her to believe thet he could de better 
with her funds and thereupen she entrusted them te him for investe 
ment, there being no pretense that there wee any telk ef speculation 
before she hanced them te him. The moet diffiquit pert ef her 
testimony to understand iv why she gave «@ littie attention te the 
etetements of her sncceunt ond the documents she was acked te signe 
The jury, however, may heave taken knowledge of the fact that such 
ignorance of Wiciness matters and indifference to their detaile 
are not ummegeal smenc women who are netobliged or accustomed to 
a¢queint themeclves therewith, eapecially where they nave compile te 
trust and confidence in the integrity and superior mowledge of 
‘theee with whem they entrust the monagement of their affaire. 

if we Gem net say that the jury were not justified from 


* evidence in taking this view of the case there ia iittle use 
im our discussing in deteil the evidences tending to prove her 

am ledge of these trancections or in dilating upen the probabilities 
or improbebilitics of the case. ve admit there is much room for 
Mifrerences of opinion. But believing that the jury could con 

® stently find much im the circumstances ond evidence to justify 

t #iy conclusion as to appellant's liability we do not feel 

mrrented in disturbing the verdict. Accordingly we shell sffirm 
naga AYPIRUND. 

idley and Pitch, J7., concur. 
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PROPLE OF THE STATS OF ILLINOIS, 8) 
Defendant in Urrer, ye 
WRAGR TO MUWICTPAL 
We CouRT OF CHICAGO. 
t > o> 7 ‘ 
ADOLPH AUSE 258 1A. : 
"plaintiff in Brror, | 3 TA 630 
MR. PASSEDING JUSTICE BARES 
DELIVERED THR OPINION OF THE covRT. 


The information in this ease, upon whieh plaintiff in 
error woe convicted, is fatally defective in the same reepects os 
the information in case Gon. Wo. 20443, People of th bat 

linois lax Mesox, (in whieh en pinion of this court was 
filed July 14, 1928), im thet it merely charges possension of 
intoxios ting liquere without having » permit and dees not negative 
the fecte ond circumstances under which possession without a 
permit may be ieavful, os, for inetenee, as provided in See, 46 
of the Illinois Prehibition Act. 

What wee eoid in that opinion de aleo applicable te 
the information in thie ease, and accordingly the judgnent must 
be reversed because ef the inoufficieney of the information te 
suetsin a judgment. 








Gridley and Fiteh, JJ., comeur. 
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PRAWE STURTEVART, doing business 
as Sturtevant Grehestra of 


Chicago, : a 
Appellant, ) 
BUNLCIPAL COURT . 
eas . OF CHICAGC. 
AED 6, DAM, ise. 238 1.A. 630 


Mi, PREGIDING JUSTICE Bakers 
DELIVERED THR OPINION OF THE COURT, 


This suit is for a breach of contract on the pert ef 
defendent in refusing te accept the servicer ef pisintiff pure 
@uant te # written contrect whereby the letter exe encaged by 
the former te furnish music for » demce. Defendant sdmitted the 
termes of the written contract, tut pleaded thet it vcs obteined 
by freud and mierepresentetion. Appellant urgee thet there ens 
me evidence tending t¢ eutablish the defense, and if it can be 
eaid te have such tendency, the proof is insufficient te suppert it. 

The eleim ef froud and miaresresentation reate whelly 
upon defenéant's evidence of a conversation with the plaintiff 
preliminary te signing the centreet, in ehich he asked plaintiff 
“are you a member of the Chicage Federation ef musiciens?® te 
which he replied “I belenc te the right ene omd I will give you 
good musie.* 

Plaintiff denied having ouch « conversation. But whether 
he het 4¢ or net, it can mot be deemed sufficient te euxtain the 
affirmative defense, Defendant eanceled the contract on learning 
that plaintiff was not « menber of the Chicage Federation of 
Clans. Mat if defendent was unwilling te engage one net a 
ef thet federation, the manifest evasive and indefinite 
to hie alleged direct inquiry wae certainly much ac would 
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gut ome of ordinary vigilanes ond attention upon his guard, 
ang having atglested (© “«vcik nimeelf of the worning it gave, 
se Gendd met eftervards be heard to complain. (Bidigen ve P 
Badelhoffex, 11° Tile 567, GT7; Noeting v. “ieht, 72 LAL. 3590, 
Assuming the suawer amounted te a felee represeatntisn » though 
it can hardly be 20 regarded * yet if « party with knowledge 
oqanldy available to sth gartios, imetead of resorting to it 
trusts the ether, the low as « general rule will net relieve 
him from hie owm wont of ordinery prudenee. (Hisks vy. Stevens. 
2M) Thi. 196.) 

Ths court sneuld have granted 2 usu 424). Fhere 
weve Other orvera, “it they aug mot arias agadne 


Gridley ond Pitch, JJ9. concur. 
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OY GHICAGO. 
YELLOW CAE COMPANY, 
& quagere then, 


Plaintiff in “rvrer. ma 


Fea 23 ss I. A, 6G 3 0° 


MA. PAMGIDING JUSTION BanweEs 
DSLIVERRD THM OPINION OF THE COURT. 


This ic « eult to recover demagee to plaintiff's 
sutomebile, which he claims wee run inte by one of defendant's 
Yellow cabey while it was standing beside the curd on the weet 
wide of Wichigen averme, Chicege. The statement of claim alse 
wlleged that the act waa wamtenly ond wilfully done. The 
affidavit of merite put the materiel allegations at isoue, 
and denied ownership er operation or contre] ef the taxicab 
in question. 

Several points are urged as grounds for reversal. 

One point ie « feilure to prove defendant's ownership 
of the cab. There was evidence that the cab corresponded in 
type to that used by defendant, and a witness of the secident 
sede ite license mumiber was 500147. ‘hatever the weaknese of 
the ovidence on this subject at the ciese of plaintiff's ease, 
when defendant moved for « directed verdict, it was removed 
by the testimony of a taxieed driver for defendant whe admitted 
te drove a Gay for it om the doy of the accident and that it | 

thet license wamber. “hile he denied having any accident, 
Undisputed proef of » collision os slleged with = car bearing 
‘thet License mumber ond answering » description ef one of defend- 
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ont’s cays was sufficient to wappert the claim of leavility. 

Amy defect in pinintiff's proof on thet cubjeet wae supplied by 
defendant's proef, the presentation of wich waived any error in 
not instructing a verdict for defendant at the sieve of plain 
tiff's cave. (Yolr Go. ve Bofvigerater o., 262 YAl. 491,003.) 

2% ia aleo weed at pluintift’ did net suetain the 
wurden cf proving the condition of his eax iumediately before 
the secident, Ue gave evidence of its eondition the morning of 
the dey of the accident, ond the repairs, the cowt of which he 
ineludes as damages, wore of condition® testified to by eye 
observers as the direst result of the eecident seen and described 
by them. 

ut we thick the tum assessed us domegeu, nemeiy, tivo 
hundred and fifsy doliars wes cxeesvive. There was proof of damage 
te the fender, the bul cups, the rutining beard aoulding, the rear 
whe d, end axle, ond for Mining up the reay wheels, and installing 
Mew perte, including ieber, tu the snount of GNL.7E. Included in 
the bili fer repeiring wee G26 for “burning eff the cowk ond 
repeiving the entire eur," for the necessity of doing which, ac a 
result of the eveident, there wos net edequate procf. 

But with thet Liem included the verdict ds ot4il tec 
hurge and mey be accounted for by allowing punitive daxages om 
the charge of wanten ond wilful injury, which the jury were auked 
te impose, The only evidence on waieh the claim therever could 
Fest was that of wareasenable and execevive specd, Im cases where 
the violation of o city ordinance by ranning at too great a rete of 
Bpeed was velied on to show wanton and wilful negligenve, it has 
heen heid that such a fact ie aot evidenes of wilfulness. (1.0. 
ReB.Go. v. Hetherington, 84 111. 510, eS: R.R.e., 126 
ill, 416); and it hes been held that a private corporation can 
not be liable for punitive demages merely for gross negligence 
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of ite servants, unlece it knowingly retains dn ite empley drunken 
or reckleseservants. (1.0.0.Go. vs Hammar, 72 Tkl. 347, 3585.) 
There wae no charge ar proof of the employuent of a reckless driver 
by defendent, or of facta or aivounetances under which the speed 
of the cer itnelf oquld he said to vonetitmte « veokless or wanton 
@isregard for the sefety of others. 

Complaint io mace of plaintiff's remarks to the jury. 
ne having tried hie own cease, “ome of them sere dmproper and so 
ruled to be by the court, ‘Me do uot think, hewver, they would 
account for the exeeessive vardict. 

if plaintiff wiki remit down te $91.75 within ten doye 
herefrom the judgment for that amount will be of firmed, otherwise 
reversed and the aeuse will be remonced, 

APPIPESD CH PIMITULIUR. 


aridley end Fitoh, JJ., eeneur, 
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geen +7 bam STATION, | ) 
. * appellee, APPEAL PHOM 
MUNICIPAL couRt 
Who 
OF cHRcAGo. 
LIONEL A. SHERWEN 
" Appediant. } 888 1.A. 631 


Mik, PORBIDING JUSTICE Baawes 


Thies is « suit te recover fer sterage of defendant's 
matemebile for the months from Gotober, 1921, te April, 1922, 
inclusive, and for iteme of labor, material and repairs. 
Defendant denied ony indebtedness and claimed a seteeff of 
$150, an the agreed price for the sale of his sutemodile te 
Plaintiff, The cose was tried before the court without a jury, 
Yeeudting in « finding end Judgment for 9135, for plaintiff, 
from ehich defendant hae appealed, 

Thies was the second trial. Om en appeal from a like 
judgment ot « former trisl presenting the same iseues, this 
Court on March 11, 1924, in cave Gen, No. 28736, reversed the 
jedgment and remanded the couse because ef unsatisfactory proof 
to support either the claim or the set-off. Het only is the 
preoef that was presented «at the second trial equally unectis- 
factory, tat the mumerous orrere of the court in ite rulings 
Peqiire the seme order on this appeal. 

7 The reel issues of fact were, ae steted in our former 
®pinien, whether there should be any charge for storage during 
the months of Mareh amd april, 1922, and for eight days or more 
in Cetover, 1921, Xt de fundementel that each party is required 
te establish his effimmotive claim by « preponderance of evidence, 
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uaa * appeliee, APYEAL PROM 
We 
OF CHICAGO. 
LIOWSL A. SHERWIN, 
Appellant. 


Mk. PANSIDING JUSTICE BaRweG 


This is a mit to recever for storage of defendant's 
mateomebile for the months from Coteber, 1921, te April, 1923, 
inclusive, and for items of labor, material and repsirs, 
Refentent denied any indebtedness and claimed a seteoff of 
$150, an the agreed price for the sule ef his mutemebiie te 
Plaintiff. The case was tried before the court without a jury, 
veoulting in « finding end judgment for 2155, for pleintiff, 
trem ehich defendant has appealed. 

Thie wes the second trisld. On an appesl from a like 
judgment et » former trie] presenting the seme ineues, this 
court on Morch 11, 1924, in case Gen. Ho. 28756, reversed the 
jadgment and remanded the couse becouse of unsatisfactery preof 
te mipport either the claim or the set~off. Hot only is the 
Proef that was presented at the second trial equally unsetis- 
feutery, wut the numerous errere of the court in its rulings 
vequire the seme order on this appeal. 

the reel ismmes of fact were, as eteted in our former 
Opinion, *hether there should be any charge fer storage curing 
the monthe of Mareh end April, 1922, and for eight days or more 
dm Goteber, 1991. I+ de fundamental that each party is required 
te exteblich hie cffirmative claim by a preponderance of evidence. 
4 
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The court admitted incompetent evidence te eateblieh that of 
Plaintiff and excluded competent and materinl evidenee offerad 
by defendant. 

Plaintiff's presidont, Selvat, testified te an «gree 
ment for sterage at $50 per month. But it is clear from his 
testimony that he had no personal knovleige of the precise tine 
or mumber of days in seach month when the car was in storece. 

.ae of the issues wae whether there wns any allowenee 
to be mode when the car wae not actually in the gerage or 
storage, it having been remeved to another place for restoring 
ite batteries. The eredit manager of plaintiff testified that 
deductions sre never made when « car is out part of e month. 

Lt nevertheless appeared from a copy of plaintiff's ledger page, 
which the court sgoimet Gefendunt's objection erroneously re« 
seived in evidence without proof of an edsquate foundation for 
the admission ef secondery evidence, that plaintiff ¢id give 
defendunt eredit egeinet apperentiy stersge charges of £50 a 
month, in the monthe of November and February, and that the court 
errenegucly refueod to let defeniant arose examine vaid sanager 
with respect to said iteme after reesiving the ssid copy of 

the ledger in evidence. 

1% alse appeared thet defendont gave a check dated 
Jan. 3, 1922, for $167.35 (with which he wav credited om the 
Said copy of the ledger shewt av of Decombor 51, 1921) which 
@xactly cevers all cherges ageinet him fer the months ef October, 
November and December, except the sternge charge ef $50 for Gcteber. 
Om the check in dcfentent's handwriting are the words: “Jet. month 
Storage not included « open for adjustment. This pays Nov. and 
Bee. aleo charges.” Defendant suys they vere on the check when 
delivered, and placed there pursuasnt te a conversstion hed with 
Seid meneger respecting « dispute as to storage for more then 7 
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daya in October, Said meneger admitted having « conversation 
as to leaving open the matter in dispute for adjustment. While 
testimony te that effect was finelly given the court erroneously 


Pulled that it wee incompetent. . 
Defendant aleo sought on cross examination to show by 


the witness producing said copy of the hedger sheet, that the 
viginel documents from which the entries were made in the ledger 
wore in existence, but was mot permitted te do se. The witness 
terwerds, however, said the entries were made from time ecards 
ama charge sheete prepared by ether persone and with which he had 
nothing te do. 

The witners was sleo permitted to preduce as copies 
Yt atatemonts of each month's account, claimed te have been mailed 
to defendant, copies of entries thet he said were taken from monthly 
tharge sheeta. The originale were net produced or celled fer and 
the copies were received ever objection without edequete preef even 
that any such statements were vent te defendent. 

At the close of plaintiff's cease defendant moved te 
btrike said copy of the ledger entries and said cophes of slleged 
Renthly stutemente. The court denied the motion. “hile defendant 
hid mot slee rest hie case «t that time ond thus avail himself of 
plaintiff's fedlure to prove ite case by competent testimony, yet 
these defecte wore not cured by any subsequent testimony. 

there were alec erroneous exclusionsef evidence beering 
On defendont's claim ef eeteoff, 

About June 1, 192°, as defendant and a witness then with 
him, testified, defandont hailed Salvet on the street at a certain 
Place, on¢ converse’ with him respecting plaintiff's lisbility for 
demoging defendent’s batteries, + snd plaintiff then and there agreed 
Wy way of adjusting a1) differences between them to tuy defendant's 
matomebile fer #150, and to send for the ear which was then ot another 
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gorage, & written order on which defendant agreed to wend at once 
to plnintit?f, The conversution to that effect waa correverated 
by & witness whe was with him ct the time, 

Defendant said he wrote and duly mailed the erder the 
seme dey end oubsequently ether letters pertaining to the mat ier, 
asking why the car bed net been token from She garage, or chy 
the check therefor had not been sent. Me offered notices to 
produce the originals eof said letters, the receipt of which was 
mot denied, and then carbon copies of the original letters, to ol) 
of which the court mutained ebjection apparently on the ground 
that they were net replaced te, 

balvet on rebuttal reeslled meeting defendant at the 
time ond ploce of ssid conversation but saié nothing wae seid at 
that time ebout selling the cor to wim, Bat thet there woe euch 
A conversation later and we merely eoid “why should 1 bay the 
tor, it de only worth 66," tut that he ofterwards cont for it 
und the garage people refused to give it up. 

Sefendent pat in evidence the record of the other trial 
whieh showed thet Galvat then testified that he met defendant at 
the time and place claimed by defendent, and that defendant offered 
to sell his cor und Salwat said he would send for it, and 444 send 
for it but didn't get it, 

There wes o sharp isove os te whether ony such agreeuent 
m which defendent based hin claim of seteoff was ever made, The 
terite of thet cleim con net be passed on im the present shape of 
the record. But in view of evidence by defendant and his witness 
wf ouch an agreement ond # dumial thereef by plaintiff, though 
Minitting there wes a conversation relating thereto, we think the 
tourt erred in rofusing to receive mot only the letter giving the 
der tor tne delivery of the car, but the subsequent correspondence. 
the first letter offered was admissible os showing thot defendant 
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furnished the erder for the delivery of the cer on agread upon 
aceeriiug te his version of the contract, aud thus fully pere 
fermed bis part of the agreement. hile the subsequent 
oorvenpendenee so far an 14 9¢¢ forth defendent's underetending 
af the sgreement constituted declarations in hia ow faver, 
whieh otherwise would not be admissible, yet as they alee dee 
manded fulfillment of the alleged agreement, they tended te cone 
firm bis version of the admitted conversation until otherwice 
explained. 

We 60 mot think the letterw should have been excluded 
om the ground thet there wae mo reply to them, ‘That foct might 
tenc to support defendant's construction of the agreement, if no 
@rounc for ignoring them was shown, 

&@ in osve of the record of the former trial, the 
Fecord will net permit either un affirames of the judgment 
‘OF omtey of « d4fferent judgment hare. Aecordingly the Judge 
ment will be reversed and the couse again remanded. 


Gridley ond Fitch, T3., comeur, 
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ANNA L. DEVER, } 
Appelles, 
APPEAL FROM 
Ve SUPERIOR COURT, 
» €OoK COURTY,. 
” ° We B 


BR. PRESIDING JUSTICS BAXNES 
DELIVERED THE OPIHION CF THR COURT. 


Appeliant managed en apartment for appellee from about 
Vebruary 4th te May ith, 1925, when his services were discon- 
timed, He rendered his sccount claiming with other credits 
mot questioned, $51.20 for advertising, and $465.45 for 
*commissione on spring ieases" showing a debit balance in 
appellee's favor of $261.66, which he claims to have tendered. 
The appesl is from a judgment entered on a verdict for $602.45 
in plaintiff's favor, which includes seid items, said balance 
and « conceded sum of $28.26. 

The controversy, a¢ finally limited, was ever these 
two eredit items, the solution of which depended upon shat was 
the contract, 

The contract rested in conversations had betusen 
Plaintiff end defendant as to the terms of his managing her 
property. Ner only witnesses were her husbend and herself, 
he correbeorating her teetimony te the effect that defendant 

Seid he would manage the property «t the rete ef three per cent, 
and that the three per cent inmeluded collection of rents, renting 
(ef flats, sdverticing if necessary, lecking after the building 
®enerally, services for the month of February to be free and te 
"terminate when not satisfactory. He was not « sompetent witness 
ee 
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under the previsions ef section 5 of the Evidence Act. (goes 
Ve Geaig, 157 Tal. 33, 41; Dommon ve Dommon, 256 T11. 342; 
Gtevbens vy. Coligaon, 286 Ill, 236. 

But the only material bearing his testimony had was 
on the dicputed quewtion whether the contract included edvere 
tieing. ‘hile defendant contended it 4i4 net his own testimony 
does not discloses any specific arrangement or obligation for 
plaintiff to pay for advertising or anything from «hich outhority 
fer incurring it at her expense could be implied. The husvend's 
testimony, therefore, cen not be considered harmful error. 

Presumably the three per cont related to the rate 
allowed for collections of rent, aa defendant credited himaclf 
at that rate for renta coliccted and the item was not questioned. 

But defendant sought to justify his eredit of $465.48, 
@ither by the rules of the Chieage Real Zetate Board or os custom 
omeng realters or renal ectate brokers on the termination of a 
menegement contract te charge for the negotiation ef lesses upon 
the basis of their unexpired terme, As there was no adequate 
proof that the contract wee entered inte with referenee to euch 
rules, ond no evidence or offer of competent evidence that 
customers of real eutate breakers or agents were bound by any such 
mustom, the court properly excluded evidence and offers of evi- 
denee of auch yules or custome 

While defendant was entitled to an instructed verdict 
at the slese of claintiff's ease, for failure te prove ony 
@efinite balance duc her, ‘sfemdant weived the paint by putting 
in hie ow evidence, 

Appelisnt contends thet plaintiff «as beund by the 
gredite os well es the debits of the statement, on the theery 
‘that she “used” the statement as the basis of her claim, rhich 
might be true if pieintiff hed introduced the etetement witheut 
@iserediting the credit items in dispute, which we think her 
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teetinony respecting the limite of the contract tended te do, 
(Howelh ve Moores, 127 111. G7.) 

Appellant sleo complains of the admission, ever 
ebjection, of certain testimony tending to impench eredits 
for payments of the ineurence promiums. ‘5 the testimony 
wee mubcequentiy withdraw and the credits allowed end net 
questioned, it is diffiowAt to see thet defendent was harmed 
thereby, or by exclusion afterwards of «ffirmative evidence 
of the payments. 

We think there is no roversible error. 
APPTRUZD » 


Gridley ond Fitoh, 3J., concure 
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HYSAN LEVINE, | 
‘Appellee ,. 
APPZAL FROM 
"¢ ¥Be Cincust Court, 
; OOOK counnr. 
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MA, PRUGEDING JuSTIGR BAWHES 
DELIVERED TER OPINION OF THX COURT. 


The question presented vy this eppeal is whether the 
eourt abused ite discretion in refusing to voeate a judgment by 
confession upon « promissory note fer $3500 containing the ususl 
power ef attorney to that end. 

fhe mote, of whieh plaintiff cloime te be the holder, 
is payable te the order of one Beavis. “hile sprellant cleime 
thet plaintiff was mot = bone fide holder ef the note before its 
Maturity, that point is immeterial if the defenses set up in the 
affidavit in support of the motion to vacate are net mech as would 
justify granting the motion. 

The moin ground upon which the motion reste, as disclosed 
by the effidevit, is that in negotiations between Davis and defends 
ant Bleek for on exchenge of apertment tuildings it woe agreed that 
‘their respective values were to be determined on the basis of their 
gress rentels, and Davie meade a misreprevsentation with respect 
‘Shereto, in that he alleged that one of the apartments ef his tuild- 
ing wea leased to one Hefeli, whereas the latter had no leese and 
‘Paid no rent. The affidavit alleges that they entered into « 
‘Witten contract on thet basis, upon which in adjusting differences 
aid mote wan given te Davis, and taxes for the year 1924 were te 
@ pro-rated, and any excess of texee paid by Bleck wee te be 
uated from the note. The svermente are to the effect that af 
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am allewenee were made to the anount that would accrue under the 
Wefeli leave, if the representation were true, and the excess 
taxes were deducted, there would be nothing due on the note. 

| Vrom these averments it is perfectly apparent thet 
defondent secks to interpese a defense by way of recoupment or 
set-off. whatever greunds he may have for such a defense, & 
judgnent by confesaion will not be set aside or opened up merely 
tér the purposes of permitting a ples of set-off, or te enable 
defendant to maintain a cress action. (Mansfield vy. Jteuffer, 
202 Ill. Appe 132; Foeehler vy. Gleum, 169 id. 857.) 

Confronted with these euthorities appelient in his 
reply brief states that he ie merely seeking to defend on the 
ground ef « fsilure of consideration by reneon of said freud. 

But as *“freud must relate te the execution of the note ond not 
te the consideretion on which it ie based,” much a defense cannet 
be maintained. (Kellogg ve Hall, 190 11. App. 15.) 

Hy the terms of the contract (whieh the court permitted 
to be filed slen¢ with the «ffidavit) defendent expressly agreed 
te pay the sum of $3500, to be evidenced by suid note, and certein 
adjustments rere to be made “on consummation of the desl." whether 
the deeds heave been exchanged does net appear. But we find nething 
in the contract iteclf which would relieve defendant of his ob- 
higetion te pay the note therein previded for. All prior 
Regetictione, of course, were merge’ in the contract, «nd shetever 
defense might have been interposed pricr tw a judgment upon the 
Mote, it can mot be end¢ that there was any abuse of discretion by 
the court in refusing to open up the judgment or vaeate the sane 
@n the grounds set ferth in the sffidavit. 
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DRLEVERED THR GPIBXOW OF THE COURT. 


The questions on thie eppenl arise on an intervening 
petition by Opat, appelles, to enforce against appelient, 
Lewis &. Bower, payment of a chattel mortgage note, which Cpat 
Ginimed te have purchased. ‘The main deoue is one of fact, — 
whether Cpst purchased the note or paid it for one Nichna, 
the maker and mortgager. Except as te « variance between the 
testimony of Opat and Bower's agent, with whem the dealing was 
had, there do mo material dispute of fact. 

fee chattel mortgages, dated June 16th and July 10th, 
1923, respectively, were given by Michna conveying the same 
property and securing « like series of three notes. Mo. i for 
$725, No. 2 for $2000, and No. 5 fer $2000, due enc, two and 
three months from dnote respectively. Bach note was given to 
secure the same indebicdness ond the second was intended te 
@isplace the first. 

The mote in question woe We. 1 of the first series, 
tut though not exchunged for Ho. 1 of the secend series, it is 
Conceded that the equitable rights of appellee are the same 
m1 if he were the helder of Be. 1 of the second series of notes, 








ade 


eli of which continued te be held by Bower, the mortgeges, after 
their maturity until March 26, 1924, shen he foreclosed the 
second mortgage end bid in the property for $2006, The 
preperty woe verth the amount of the mortgege- 

Om the sole iaeue of facet, whether Opat paid the note 
for Michna or bought it, the court found for Opat and ordered 
over to poy to him (704.77, the amount due on the note vith 
COLTS. 

it would subserve no useful purpese to set forth the 
eontradictery testimony bearing on thet fact, as it presents 
maiviy a question ef correct recollection or credibility ef the 
two persons between whom the deal wan had. We need not repeat 
that in such a case this court will mot distur’ the decree or 
judgment unless 4¢ is clearly menifeat fran the reeerd that the 
greeter weight ef the evidence does act support it. (sgmerdean 
Sizer Zo. + Rayer, 221 Tale App. 235.) St ds not ao manifest 
te us. 

Because there wat no replication, appellant invekes 
the doctrine thet when « couse is culmitted on bill end snswer 
the sneesr is to be token as true. Sut it wae net so sulmitted 
aad when ae here eridence is heard the ieeues will be treated 
as hewing been regulerly joined. (Dempsey ve Barns, 281 Til. 
644.) 

Ae the note wes the firet of the ceries te mature it 
het priority ef lien om the preyerty ever the notes fer mene 
peyment of which the foreciosure wee had, im the adeence of & 
@ifforent vgrecment, and appellant wes rightfully held liable 
im equity under the circumetances fer the sum decreed to be paid 
im entiofnction ef the note. 
AFTEREED « 





omd Fitch, JJ., concur. 
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PACK & HILLS PUSEETURE 6O., 
” " APPSAL FROM 
Vas MUNICIPAL COURT 


oon. ¥ i Nate | OF CHICAGO. 
lie Fe LOARHZAR, 4 pat | 
wm 86} 2381.4. 632 

MRe PRESIDING JUSTIGCH BAnBRS 
SSLEVEGD THE OPINIOW OF THE COUNT. 


Thies ic » mit upon » steted account, alleged in the 
statement of chaim ond the affidavit of elaim to be $329.36 
qn Merch 26, 1923. Defendant's affidewit of merite denied the 
iméebtedmess and that there wae am agreed or adjusted secount. 

Defendant wae not present or represented ot the 
trind. The proof fully supported the claim that there had 
been ot adjusted account for such emount. There wis evidenes 
that om sodd dote defendant in reply to the statement of 
Plaintiff's counsel that the amount @ue wae $1299.55 and plaine 
‘aff had been pationt, wsid he wanted te pay oe soon os he 
Gould and would pay interest on the secount. This smeunted 
to « atated secount. The verdict and judgment inolade interest 
from thet date, ond appelient's main reliance for reversal ia 
‘that they should met. He does not question that interest runs 
‘from the time of liquidating an account, Umetgcrt x. Volker. 
‘M85 1211, 586, 290) wat on the fact that dt wae mot specifically 
(Aastnes. the od damm exeeoded the amount of the judguest, 
os) interest ie properly computed as doa ages on the principle 
“above atated. 
We think the judgment should be affirmed. 
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BOGEVATEX TRUST AND SAVINGS » odo c > h 

BANK, (a corporstion), : ) 235 TA, 632 

Appeliant. 


MA, PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


Thie appesl is from a judgment for 223.346 entered 
on the finding of the court in « euit fer a breach of contract, 

By written agreement, plaintiff sgreed and defendant 
euthorized him “te secure a maximum of 2500 new depesiters*® fer 
Gefendemt bank. Wo time, however, was fixed in said agreement 
within which it wae to ba performed. It was dated Yov. 17, 
1921, end sccording te plaintiff's testimony there woe a mutual 
agreement te suapend hie solicitation of depositors until the 
following July, when he offered te resume his efforts but 
certain officers of the benk refused te have him contime them. 
He was paid for what he did under the contract and the suit 
is for what he claima would have been his profits, if permitted 
te recume, 
| Points are maie and argued respecting the sua therity 
of neid officers, and the controverted testimony as to what 
seb time of the conversations. 
ms & dinenssion of the evidence en those pointe is unnecessary, 
f, ae e¢ think, the contract wae net enforcible. 
it is « well extebdblished doctrine that where no time 
® fixed during which on agreement shell continue in foree it 
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is torminable at the will of either party. (Jedhet Bottling co. 
ve Breving Ge., 254 111.219, and eases there cited.) There being 
mo time fixed for performance, neither party could require the 
other te perform or respond in damages after the other had 
repudiated the contract. 

Asouming therefore that there was sufficient preof te 
show a repudiation of the contract on the pert of defendant, 
yet on the principle stated defendant could terminate it and 
was not legally liable for speculative profite after it 444 ae. 

As there could be no mecovery at lew on such « 
contract the judgment will be reversed. 

REVERED. 


Fridley and Fitch, JJ., coneur. 
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HaMAY HOSa, } 
‘Appellee, ) APPEAL Frew 
BUBICIPAL COURT 
VHe 
oe CHICARG a, 
Mo KR. WERT 3 933 L.A. 632 
Liaht. 


MA. PRESIDING WETICE BARwES 
DELEVERKD TRE OPINION CF THR COURT. 


This wes e guilt te recever rent, in shich a judgment 
wae entered April. 15, 1924. Defendumt pleaded a constructive 
eviction and right to recoup demeges, tat did not appesr at the 
triel, Cleiming that neither he nor hie attorney received notice 
of the aesignment ef the ease to the judge whe presided at the 
trisl. Learning of the entry of the jodgeont seme four months 
ieter he moved te have the fudgsemt voeated om thet ground, 
which wee dome on Gcteber 16, 1924. A few days later the latter 
order wee vaeeted om pleintiff's motion, From the order vacating 
the order ef Geteber 10th, and demying defendant's amended 
Petition of October th to vaente enid Judgment this append 
was taken. | 

Ae the judgment steed vacated when defendant fiied 
Bis soegalled amended petition, it cummet coneietently be treated 
ae such, Im effect it wae am affidavit eppesing plaintiff's metion 
te vannte the order ef Scteber 16th, Henee the spreal must be 
treated us ome from the erder yaoeting the order of Gateber 10 the 

The court had mo gurisdiction four months efter the 
Shtry of the judgment te veeate the same, except upon « motion 


writ of error 


4m the nature of s/getten sorem nobis or upon = motion based on 
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wach facts as would justify weh om erder by a court ef equity. 
The record dees not divolose that the judgment was vacated on 
either of theese grounds, bit simply upen the claim thet defendant 
or his counsel did not reeeive duc notice of the sscignment of 
the case. Im the absence of showing that such » notice woe ree 
qeired, er that there wos any misteke of feet, the motion te 
vYatete predicated upon such « claim wee not one in the nature 
of a cA tian ‘core nobis, wor uch ea gives the court jurisdiction 
ander Sec. 22 of th: Municipal Court et to vacate a jadguent 
entered more than 6 days pricr thereto. 

“Im this state of the record we have ne other recourse 
then te affirm the jadgnent. 

? APPL « 






Gridiey and Fitch, dJ., conmure 
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$3, «= 30184 
PARNIS Bb. AUPART, 
lise, APPRAL PROM 
CracerT COURT, 
Ve. 
CoUk County. 
_— Le bh me oh poet fn 
a | 288 TA 682 


DELIVERED THE OPINION OF THR COURT, 


Thie is em eppewl from a decree of foreclosure of « 
‘trust deed exeouted ty Sahuel 1. Cooper to secure his notes, 
Fumbered 1 te 48 ineluetve, At the time of f424ng the D122 of 
‘Complaint appellee, Rupert, was the ewner ef notes nembored 24 
te 44 inclusive, 011 of which were peysble ot the Continents) 
‘tnd Comieretel Metional Bank, Me, 14 fel. cue Aprid 8, 2024, 
‘end Gecouse of defeult im the peymont of the seme appellee in 
‘the iatter pert of that month exercised her slection in accerdance 
with & provicien ef the trust Cead te declare, and ¢id declare, 
the whole of the principal sum duc upon the seh notes and began 
thin ovit. 
The Atle te the Lend conveyed by the trust deed wor an 
‘Bpr@liant Minnde Evers through « worrenty deed from sald Cooper 
md she urges two grounds for reveren 6f the dccres, first, that 
Gm Justice ant equity thore was no dcfaudt in peynent of nete 14, 
| feoond, nO personal deeree should have been entered against 






in suppert of the firet point she cleimed that seme 
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person in the bank extended the time of payment of mete 14 until 
April 16th, ond thet ehe went » cheek to pay the some om April 
vind, vefore ony declerstion af ({arfeitare, ond thet the cheek 
woe returned te her br the Dank after the evit wes begun, and 
without notice to her, While there wos some conflict ef evie . 
denge bearing upon the time the check wee reseived by tue bank, 
yo she was unable te identify any efficer or employee of the bank 
ae the person who eesumed te extend the time of payment. ut, 
Yegercless of the claim there wae no preef that eny officer or 
employee of the bank had any such authority, or that complsinent 
knew of ite alleged exercise. There is Little ground for appeliant's 
first contention that the evit was net breught in good faith, end 
upon & proper declaration of default, 

But with reapect to the second point thore is ne preef in 
the record on which te base that part of the decree te the of feet 
that Himnie Evers ie personally liable fer peymont of the debt 
oeeured by said trust deed ond thet ahe ohell pey the dcficieney 
if ony is reported; or that she should pay seliciter's fees as 
previded for im seid trust deed. It dees not eppear that there 
wee amy aceumption clause im the ¢e«d eomvaying her the premises, 
(which, however, woe not intredueed in evidenee) er that she others 
Wiese saouaed the indebtedness secured by the trust deed. Appelice 
Gites ludium vy. Pingkard, M4 122. 449, a8 applicable to the cause 
becouse Minnie “vere mace ten or twelve pxymentea on the mortgage ine 
debvtedness “without restrictions.” In that aese the peymente on the 
meortgege 4abt were made by the grantees ef the mortgaged premdsene 
But the deed of conveyance contained e& clense «souning the mortgage 
debt, and the court held that under these eiroumstances, in the 
ebeence of any proof Limiting the effect ef the payments, they 
Would show an acveptonece of the assumption cleuse. tet here there 








tic 0k otoe Me omega tama nd a a 
SiwA Ne seme ad? you af oad o ¢epe cule Sond Orem, 9 AROS, 
onde ih feud on const setts? Yo medtaratoed ye outed has 
Sem ,fumeed saw dhay gi ted te ped it vo oh smart 








on 
. obra My POkAKnoe amen aew exedt etn =. wed of conten dunt 

dane ont qi Pevaeor saw toads ont omb? ant moxe pikened 
tnt ite te Condi en vxnk tbe wom “fubtensh else sian 
1) thie otmomgay Yo mbt ah hnotKe aF hemsine oily wong auld | 
te wostite ya tedt Toor on caw wubdt tate est to eankbunge 
 tiatiahgee tact we, Axed na stow ye iad Lund sett 0 woyogs 
| Siteaiegge set hawerg ott hi ef ore .endoTere Regedhe ab ‘by wes 
SAR ek RR SAE OOO SE: 

= Faw tee Me wettoeatesd 
oa recean 6h wnt fut tai’ oni 
doatihe it at eit wet Ne tee it cond aliee is me iene ad 
assksiktae att en Late ote Onilt haw ved rt ta in : 




















seliogys .besh teust odd wh Seauown | 
mae O62 of oldasiiogs ae ,996 »ff1 O06 
ent egugh reat alt 29 nomompor tokens ao Het oham exev shank © 
scaboalbaeevcain(gandinveghoones ys Reamgtiresdony 





= fee 


ie ne aseumption clause to accept, ond we are cited te no 
mutherity belding that a mere voluntery payment of a portion 

of the debt can be construed inte « contract to pay the shele 

of it. 

Wet only io there no preof of such secumption tut no 
averment of it in the bill and no preyer for relief ageinet 
appellants on the basis ef it. 

As, therefore, appellants were net bound by the covenants 
of the trust deed, the deerce must be reversed wo far as it finds 
and decrees Minnie Byers to be liable fer the debt or any deficiency, 
or for solicitor's fees, But as che did not maintain her defense 
ageimet the right to foreclose, she is preperly texed with the 
oonte of the suit. Henee the decree will in sll ether respects be 
affirmed, 

Affirmed in pert ond reversed in part. 


dridiey and Fitch, Tes Concur e 
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MUNICIPAL coun? 
GP CHICAGO. 


238 1.A. 632° 





WR. PRESIDING JUSTICE BAKwnS 
DELIVERED TAR OPINION OF THE COURT. 


‘the only quevtion involved on this oppeal ie whether 
the court wee gustified in entering a Judgment ageinet defendant 
for $950.03, and retaining jurisdiction as to the rest of 
Pleintiffa' cleim, which was for $2,170.95, on the theory that 
defendent's offidavit ef merite sdmitted seid eam te be due. 

the affidavit, after disputing certein charges ond 
@laiming certain credits, sets up that he “tendered te plaintiffs 
the om of $955.08, by check, in full payment of pleintiffs' 
account with defendant, te the date thereat, which cheek was 

While the offidevit dees not expressly state thet the 
check was accepted in payment, yet ite parpert ie thet 4¢ wae 
accepted af a “tender in full payment* on en eccount and 
tetiefaction. But having paid that amount we ere unable to 
construe it os on edmissien that he ewed 9950.08 additional 

The judgment will be reversed and the couse remanded. 
Gridley ond Piteh, 3J., concur. 
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‘Appellants, . | APYEAL FROM 
| MUVICIPAL COURT 
lh ) OF CHICAGO. 
en AbpeRee, } 238 1.A. 633 


UR. PREGIDING JUSTICH BANIRS 


Appellants were the agoignece of « written lesse of 
certain premises to appellee at $140 per month fer five years 
Prom March 15, 1925, oné brought this suit te recover rent 
under the leace for the month from Jume 15 to July 15, 1924, 
the rent was paid prior to June 15th, end after July 15th it 
wae paid by defendant te one Meseryk whe purchased the premises. 
it wes mot paid for the month in question, appellee cleiming 
that on May 26, 1923, while the negotiations for the sale of the 
premises to Maseryk were pending, John Dulles fer himself and as 
gent for Matilde Ualia promised him as on inducement to remain 
in the premises ond not abanden them, in accerdanee with his 
@xpreseed intention, and ac a help te » favorable conclusion of 
the negetistions, te give him twe months rent free and $260 
@osh if the sole went through. Fased upon thet cisim appeliee 
pleaded » seteoff to the amount of $556, and on o trial without 
a jury the finding end gudgment ef the court were ageinet 
appellants fer 9590, the court evidently deducting from appellee's 
Claim «s aforesaid the rent for the month in question and allowing 
the rest of hin set-off, 

Ae there was abeolutely ne proof of any suthority what- 
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ever on the part of John Dulle te make any such contract for 
the joint plaintiff tatdlda “ule 4t 40 unnecesMiy to consider 
other grounds urged fer reversal. 

It ie furdemental that where there is more than one 
plaintiff o plea of set-off muet be ‘goad as ageinet ali of 
them or it con not be entertained. The absence of any proof 
if liability on the part of Matilde Mulls on the set~off ree 
aires, therefore, « reverses) of the judgeent. In its absence 
the court, regardless of whether John ulla made the promise 
tlaimed, shawuld have rendered judgment fer plaintiffs, for the 
promise not being binding on beth plaintiffs the lease remained 
immedified, and henee defendant was Liable te plaintiffs for 
the admittedly unpaid rent ef $146 for the month in quectien, 
ma there can be no judgment against plaintiffs jointly on the 
We t~ort. 

Ae we are not concerned with eny right ef setion 
ippellee may heve egainet Jom “ulie elone on his promise, if 
todo, we should render such judgment here on the facts as should 
have becn rendered thereon by the trial judge. OSefendant wes. 
fot precluded from proving » joint liability by ony ruling of the 
tourt bat simply failed to make any preef te ectablich it, and 
nie. failure in thet reapeet hae not been questioned in 
sppelec's brief. ‘The jugguent, therefore, will be reversed with 
findings ef fact where they differ from what the lewer court must 
hecensariiy heve found to render a judgment on the seteoff. 

Counsel fer appellee sceeme to misapprehend the foree of 

Peak acting Goo, 322 Tl, 343, which changed 
i itkenn  eunntnastons of the Law ae to the power ef this court 
to find the focts om appeal from a judgment based on a jury's 
Verdict, tat it did mo construe the law as precluding this court 
from finding the facts different from the findings of the trial 


is 
+4 J 


\} 








Eisai heaps: anecees ates 
ao7 Ytoates aie we eikul abLetall Ye dusq od? no Watident 
Gonweds af at .fascghnt cM? Yo Lowsover a .oeetonedh sae 
saluorg ott ohast altsti aityt, wusthedy Ye santbeager ytauee 1 
asi? et .otRitnindy 792 ¢usmpoet bevebnos eyed Dkumde y bomb 
re Set oe ee 
ON 0 EE : 













moittes 10 taiyhe on aie dauacmmo Feat xm te ah 

th .tohaesy cla ae amt ahdet adiot tamkune ‘ont Was Kee 

Lunds ou shea ad? soo oxad sermmbnt, dowe nabs rep 
“net dnobewted .ogbut tabu att w weonnett ee rs om é , 
adit Yo maki wan wh yr Akidohl teboh » ankvong mort | sburtom 
‘Pas «oh dabhdetos of tewreq as law bal babtar : sak 


cithe beovarer nd Like yonsteredd gtmomabut eit cae 
a ge REL hs 


tae inet Sovth tl hate ach Ws we ees 


ole 


fudge. (See subsequent opinion im said cease filed in this 
court December 14, 1924, ease No, 26591.) 
REVERSED WITH FINDINGS OF FACT. 


Gridley ond Fitch, J3., coneur. 











| moa seat 


ae ary yan gh be au hal ro 
Peter  Rearag tapas See permet wit Bee 
| | aps gclint 4 
moe es wah Ov Seogitnt we We M4 
eB by peer: PAP chad aaa, aly ombtane 
er ee 

PSN cp 


























eet a al Pavidc. owkt 








AS yy 


Bt) Ai ea Het 









ye aA anes ive: es | rs io " 
| alt oh ete Gee oh yr ae va aia pi 
adh at X edited ee FOG wis ie oy gherobe tes 
a Seah aor x 


de esas J re 


Phone Sail we «i # ethos Wh 


862 « 80205 
PINDINGS OF FACT. 


We fiméd that there waa ne joint promise on the part 
ef appellente Jehn Onlia ond Matilda Dalla to give appellee 
qustav Ptacek rent free for the two monthe from June 16, 

1925, to suguet 15, 1923, and pay him $050 cash if he remained 
in the leased premises in question, and that there wes no ontry 
into « Joint contract on which the set-off iv baced, and thet 
tte rent sued for, toowit, $140 is unpaid end due appellants 
without any right of seteoff ageinet them jointiy. 
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361 - 074 ; A (Oe at 
DEMKIS BURES, 

Agpeliee, 

APPYAL PROM MUNICIPAL cout 
ve. 
OF cHICAGE, 
KORTOR 6, ARI ‘ ie 
PCLLABE » 
9381.4. 633 


BR, PARGIDING JUsTICN BanNES 
DELIVERED YH OPINION OF TRE COURT, 


fhie is am setion in tort for the recevery of $600 
@lieging fraud and deceit in the exewution of a lease. 

Attached te the lease wae a “rider,” providing for 
the deposit of the $660 to be retained by the lesesr as security 
fer the faithful performance of the covenants in the lease, and 
ecentaining the previeien that said eum shall for ne ether reacon 
become the prewerty of the leaser, “excert in case the premises 
within are clesed by the Stcte or the United States Sever:mment 
or the lessee faile to pay rent each genth on the Lith of every 
month, * 

The previees, a0 we underetand the evidence, and &t 
dees not seem to be eontreverted, are included in premises that 
were closed fer ome year by a deerec of the federal dietriet court 
adjudging them te be a common amd publie nuisance and enjoining 
Bakin and one Yiegend (a lessee), and any one claiming under then, 
from memefacturing, seliing. ete., any Liquer in said pre«ises. 
The suit im which enid decree wae entered was pending when the 
lease te Burne was executed, and he eomtended that he had no 
knoviedge of it, and that Rakin fraudulently concealed the fact 
from him. 
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the fnet of any such concealment was controverted, and 
we think there is a clear preponderance ef evidence against the 
theory of liability on the part of Hakin, as found by the court. 
The finding wae ageinet defendant in the sum of $400, the court 
deducting from the $600 the unpaid rent ef $200 for one month, 
which sppeliece assigns se errer. 

Plaintiff's ewidenes as to the faet of euch voncesl~ 
ment consisted sclely of his ewn teetizceny and ef ome Kilmartin 
te the effect that at the time the lease was exeouted nothing was 
said about the exirtence of such a suit, and ef the claim that he 
knew mothing abeut it. But Hekin and his brother testified that 
Burne wae informed of the proceeding, net however at the time the 
Lease was executed but during prelie mary negetiations when Kil- 
mertin was not present, and that Makin then anid te Burne “that if 
onyoody teck a lease and seld moonshine they *euld close us the 
piace snd he would lose hie money,” and thet Surne replied he 
*tido't care. * 

The fact that the place was slready under the ban 
ef such a preeeeding, and that Kilmartin, whe apparently would be 
affected by the decree, wae getting Burne to take the lease off 
hie hands at guekh a time for *a soft drink parler,” furnishes 
plausible grounds for believing that al] the parties had knowledge 
of the sult and that Rakin required the devesit te secure himself 
agninet further use of the place in violation of the prehibitien 
law, 

But Burnes admitted that pricr to the injunction his 
Plaee wae “slesed up” and hie license te conduct the place was 
Teveked because, an he said, "the siayer was making it dry,” from 
hich we may infer that the place was alao while under his control 
conducted in viehation of said law. This inference is strengthened 
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by the fact that his attorney objected to inquiries as to the sale 
and porseacion ef intexioating Liquer in the nlses when im his 
pouseseion, While we think the gourt errenccusly wustained the 
objeutions, claintiff's reluetence to go into the matter is 
eignifiaunt, 

Reaching the oonclusten that on the whehe record the 
court's finding wae manifestly againet the weight of the evidence 
ae te defendant's lisbility, the judgment wild be reversed with 
findings ef fact. This conclusion obviates the neweasity of 
disouseing the wross errors, on which appellee claims the 
fudgrent showld have been for $400, 

REVSRGED SITE FINOLSGn OF VacT, 


Gridley and Fiter, 37., soneur. 





361 + ST14 WISDINGS OF FaCT, 


Ye find that appellant Makin was net gulity of any 
fraudulent or deceitful setion whereby appellees was induced te 
enter inte the lease in question and make the deposit therein 
provided for, und that appecliant did met conves) from appelice 
at the time of the exeeution of said lease the pendency of the 
sult under a decree in which the premises in question were olosed 
ee @ common nuisance, ad that the premises were again clesed 
fer violation of the prehibition law. while im the possesion of 
appellee. 
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LOUIS WALD, 
Appellee, 
Vio 
ARE COMES, ZF 


MA, PRECIDING JUSTICE BARWSS 
DELIVARRD THE OPINION OF THE GCOURT. 


thie ie an eppeel from « deores for an secounting 
making Timdings substantially ae reported by the maater, 

it ie coneeded that the right to on secounting depends 
aOlely om whether appellent discharged appelies from hie empley 
fer good ond sufficient couse « 2 mere question ef fact which 
beth the master and chanceller found agsinet appellant's cone 
tention. In such » eave, unless there is sprarentiy upon the 
face of the record induffidedent evidence to Justify the decree, 
we cught met to be nuked to review the evidenee, eapeciailiy 
where the eredibliity of witmenses figures, upon mere eaptious 
oriticioms of ite ferce. We think criticions of the evidence 
@n which the findings ere booed are mainly ef that charecter. 
We shell not attempt te discuss theme 

Appelient hired aprellee under « written contract for 
tee yeors from December 6, 1916, to design patterne for ladies 
mits ond cloaks, ami te manage the cutting ond trémcing depart- 
ment of his stere, and te deo auch other things a0 directed, and, 
On Hovember 14, 1927, Gincherged appellee from hin sorvice. 
appeliont's main contention, when reduced to ite finel analysis, 
ie thet there wae a loss ef goods on mivfit gorments from improper 
Combining of patterns, » pradtice, which in itself is, according 
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to the testinony of several designers, cueteomery in euch line of 
work. Appelient testified te seme complaints he mate to eppeliece 
about so-ceiled miafits, and put him om onether Line ef werk, sa 
he had a wight te de under the contract. He did net them coe fit 
%6 dimaiss appeiiee on any ground of compleint he hed made, or 
on whieh he relied for his defense, wat after retaining him for 
severwl weeks in other brenches of his service diamissed him bee 
Gouse, to use hie ow words, “he couldn't heave him in the place 
omy mere,” or in thawords ef appelice, “the end has come * * # 
you have not dene your duty; the eerporation won't heve you here 
any mere.” 

The sO-cnlied “corporation” consisted merely of the 
Mame under whieh sypelient did business. 

We have reviewed the evidence and find ne geced reason 
for @isterbing the findings upon which the accounting is ordered. 

the decree, therefore, will be affirmed, 

AFFIUMAG « 


Gridicy ond Piten, 37., concur. 
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PRTAR VANDGLIND, Adminiatrator 
er the eutate ef Rage Vondelind, 


Plaintaff in Srrer, 








COCK COmMNTY, 


«MR. HWSTICS PRTCH DeLiveasD TH: OFINLeN OF THE couRT, 


Thies was « statutery octien for wenigtully ceusing the 
dexth of & seven yearn O34 bey. The ootident happened en Baleted 
strent, Chieage, betwen 79th and 86th streets, Thet treet is 
" weld twit up business etrect. On the weet wide of the ctreet, 
in the middie of the bleck, is a thenter, oné epyostte the 
theater there is, md hes been for yeore, @ reguler stoped ng 
pince for pascengers te alight from the street care. Tmmedis tely 
north of the oterping place, the etreet cers *"Zoop” te the east 
om property of the street car company. Plaintiff's intestate, 
in company of an older brother oged ton, on their way te the 
theater, slighted from « northhound strect ear at the stepping 


Plnce when the car stopped. 


it wae « Sunday afterneon, about 


me o'eleck. The older boy went to the east sidewalk. the 
founger boy wont around the rear of the street car, was seen te 
look both woys ond heoitate, and them start te rum te the weet 
MAdewalk im fromt of the theater. Defendant's automobile, coming 
Muth on the west struct car track at u speed ef from ten to 
bwely miles on hour, hit the bey and killed him, Ne warning was 







ad hy defendant. 


At the Degiwning of the triel, when plaintiff's» attorney 
mS attempting to mike « statement of these facts to the jury, 
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the court interrupted him and stated, in the presence of the 
jury, in substance, that « speed of twelve to fifteen miles an 
hour wes not « violation of the law, thet defendont “asd not 
have t© pay attention, becouse the street ear steps there,” 

tut “had the right to asoume that people will mot pass in front 
of his ear in the middle of the block,” argued with plaintiff's 
attorney on these und other eupposed questions, and then said, 
several times, that he could net ist plaintiff “go te the jury 
om such o cave” tut that the attermey might go on and put in 
hia evidence, The facts sbove steted were then proved and, une 
sontradicted, they make « prima facte cose of negligence on 
defondont's port and of the exercise of ouch care as would be 
expected of » child soven yeore old under the cireumstences 
shown, At the clese of the plaintiff's evidence, the court pere 
emptoraly direeted the jury to find o verdict for the defendant, 
which wae done snd judgment entered accordingly. The trenacript 
shows the court's action was arbitrary ond errenseus. The fudge» 
ment is reversed and the couse remanded for a new trial, 





Barnes, ?. Jeo, and Gridley, Js, concur, 
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BELL Fe HARGHTOM et ales 
Pleintiffe in “rror, 


HRAOR TO 
MUNICIPAL COURT 
OF CHICAGO. 


(238 1.4. 633° 


Ths 


AMMA PIOTROWSRI, " 
Sefendant in krrer. 





WA, JUSTICE FETCH DELIVERED THe OPINION OF THE coURT, 


On defendont’s motion, plaintiffs’ smended etatement 
of Claim wes stricken, and plaintiffs electing to stand by it, 
their suit was diamiesed at their coste. Flaintiffe assign 

The amended statement of claim alleges thet plaintiffs’ 
tlaim is for demages sustained by reason of defendent's failure 
te comply with the terms and provisions of « written contract 
betweom the parties, u copy ef which was filed ond is made a part 
f the amended etatement by reference. That contract provides 
that defondent agrees te wy certain described real estate and 
Plsintiffs agree to sell and convey the same hy a goed and 
meficient warranty deed upon the payment of $17,250, subject te 
im incumbronee thereen ef 97806 and certain specdfied taxes and 
Mpeelal ssuesoments, “seller to give up posseusion of property 
iprdd 25, 1924," ond thet “a certificate of title iseued by the 
‘egivtrar of Titles of Cook County, or complete merchantable 
Whetract of title, or merchantable copy brought down to date hereof, 
F Merchantable tithe ond guaranty policy made by the Chicago 
ithe & Trust Compony, shall be furnished by the vender within 
L ensonable time.” The amended statement of claim further alleges 
that on the date the contrast wat entered inte, plaintiffs had a 
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geod title to the real extate; *that they never rescinded seid 
contract,” tut ever since the date of the contract have "been 
always able, ready and willing to de and perform o11 things on 
their part to be dane and yorformed according to the terms and 
conditions of said contraet;"* that defendent haw refused to 
perform the contract on her part, and on April 15, 1924, attempted 
to rescind it and fer that purpose served « notice in writing on 
the plaintiff, “setting ferth therein groundless ressens;" that 
shertiy therenfter, plaintiffs tendered to defendant a warrenty 
deed, which defendant refused and slee refused to pay the purchase 
price mentioned in the contract; whereby, plaintiffs allege, they 
have been damaged in the sum of $4000, ete. 

it will be noticed that this smended statement of claim 
dees not allege ner shew performance of the contract on the pert 
of the plaintiffs by furnishing, or tendéring on abstract, or 
Atle policy or Torrens certificate. An allegetion ef a mere 
Willingness emf sbility to perform is net equivalent te on 
ailegetion ef performance or an offer to perform. Without such an 
Bliegetion the amended statement ef claim does not show eny breach 
of the contract on the part of the defendant, and therefore states 
mo ¢suse of action. 

Thie condlusion is sdmitted, in effect, in plaintiffs’ 
brief, but they contend that in the Municipal court a statement of 
@laim is mot required te state © cause of action. fhe contrary 
wes held in Lyonz vy. Zanter, 285 111. 336. . 

| the record shows that in the original stetement of claim 
there waa an averment thot plaintiffs eanee¢ on sbetract of title 
te be brought down to a date ofter the date of the contract and 
Gelivered within « ressoneble time to the defendant, as proviced 
by the contract; that the title was net found te be materially 
Gefcctive within ten days thereafter, nor were the plaintiffs 
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motsfied of amy defecte therein within ten days, as provided by 
the contract. These avermente were omitted from the amended 
atatement of claim, and therefore it mist be presumed they were 
abandoned. 

The judgment is effirmed. 





Barnes, Ps Js, and Gridley, J., concur, 
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PROTLA OF THE STATS ) 
OF TLLINOIS, , 
Defendant in Errer, #@ROR TO f 
MUNICIPAL COURT 
TBs 
OF Gaicsse. 


ABTHORY 3, NOLAY, 
Pleintiff in Brrer. 


Rec Me Mee 


938] 1.A. 634 


MR, GUSTIEZ FITCH DELIVANSD THE OPINION OF THE COAT, 


Thie writ of errer questions the velidity ef a judgment 
sonvicting the defendent of the criminal offense of maliciously 
threatening te accuse one George Guives “with vieletion ef the 
fate Speed Lew, with intent te extert seney”* from him. The 
trenseript consists only of « copy of the informetion and a 
copy of the fudgment. An inepection of this recerd shows, howe 
ever, that defendent was convicted of on offense which is not 
charged in the information. | 

The information alleges thet on « eertein dey, «t the 
City of Chicage, defendant kmevingly and mslictesuly threatened 
te accuse Galves of o “violation of the speed inenee, with 
intent te extert money* from him, contrary te Section 93 of the 
Criminal Cede. ‘The judgment order recites that after the court 
heord the testimony of witnesses and arguments of counsel, 
@efendant wos found mudlty “as charged in the informatien.* 
Upen thie finding, the enly judgment that could preperiy be 





@ntered was a judgment which feliowed the information, viz., 
‘that defendent wae guilty ef molicieusly threatening to accuse 
Galves of the criminal offense of violating the “speed ordinance® 
f the City of Chicago. The violation of such an ordinance, if 
‘Where wos one in existence, 4s clesrly net the some offense as 
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the *suto Speed Law." The only lew which shewers that 
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Geueription is the Meter Vehicle Act and thet statute ebrogates 
ali elty ordinances on the some sudject and forbids the pessage 
of any mew one. (Motor Vehicle Act, See. 26; Ayres v. City of 
Ghheage, 239 111. 237.) 

the state's attorney concedes this, tat sexys: “It is 
evident frem the judgnent of the court that it «ae the State law 
which complaining witness was to be churged with viel«ting." We 
Gemnet aseume thet such is the fact. The record dees not show 
that te be true ond the trial court could not by Ate sudgnent 
shenge the charge sz made in the information, nor punish the 
Gefendant for an offence of which he was neither sceused nor 
found guilty. 

Seotion 93 of the Criminel Code provides that *«hoeyer 
* * * maliciously threatens to accuse another of ea crime or uile- 
demeener * * * gith intent te extort monsy * * * shall be fined 
an & eum not execeding $506 and daprisoned not excesding siz 
months.” If the infemetion had charged defendont with maliciously 
threatening to occuse Galves of a yielatéon ef the Kotor Vehicle 
4et with intent to extort money from him, the threat would have 
Ween a threat to sccuse Gulves of 2 misdemeanor, and the information 
in such case would have steted a criminal offense under said section 
93. Av it de, however, the information dees not charge thot 
defendant throntened te secuee Galves of ony crime or misdomecner. 
Offenses prohibited by ordimange do ast properiy fali within the 
oatagory of crimes or misdemennera os thong serds «re used in the 
Grimincl Cede, Ao there wood, crimes ond misdewoarers refer te 
‘Whe statutory offenses therein emmerated. Offenses prohibited by 
Ordinance only, are guged criminal, which is a termm “intended to 
@ttrece ali offenses not crimes or wisdemeaners, wat that are in 
‘he nature of crimes « 2 clase of offenses against the public which 
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have mot boon declared arimen, but vrongs ageimet the general 
Oy looml public which it ie preper shld be represwed or punished 
ey Yerfedtures uni penalties. ** * A guagd wrime woudd net ene 
brace an indictable offeuse, whatever might be ite gerade, but 
stmply ferfeitares for a wrong dowe te the public, whetner voluntary 
ov involuntary, chere » penalty io given, whether recoverable by 
Oviminal ox civil arene’ sigan. 206 a8. Chivewe, 68 TLL. 372, 
Bee alive, Tully y+ Tow of Mortifiedd, 6 111. Apps 356, 309.) It 
hes ween uniformly held in ie State thet actions to recover 
peiultice preseribed by ordinance are civil sults (City of Chdeage v. 
pal 3 252 TL. ith City of Cutese v. Streeter, 18% 111. App. 463; 
enney, 35 TLL. Ape 57) amd are brought in the 
Sey of the saws As the offense chergec im this case wee not an 
offense agsinet @ State lew, 4t wee net vroperly brought im the nome 
of the Poogle. 
) Sinee the enectmert of the Beter Vehicle Act, the only 
Speed ordinances that the city may levfully pase er enforge are 
6réinences regulating the epee’ of herves ond ether animals, vehicles 
{ether thom moter vehicles, ) oars: and lecemotiver., (City and 
VAliagec Act, art. ¥, Sec. %.) Tie ease has been efted ~ ond we 
knew ef mone ~ holding that the violatien of much am ordinance is a 








The fudguent ie reversed. 





Barnes, Pete, and Gridley, J., concurs 
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JOM COUTRE, 
Appelice, I | 
os APPUAL YAOM BUPARIOR courT 
e 
' OF COOK COUNTY, 
RRBEST PRAKL, JULIA G, MMGL 
and JOHN FARD Laxas, 
Agpelianta. 
BX 
ie ‘eg 988 T.A. 6384 
BANKST HAMEL, JULIA G, BAMAL ) 
ond JOus FRED LANGS, 
Appalienta, 
Was Grose-Bili, 


Doing Business as K, Martin & Co, 
Appellees, 


ER, JUUTICE FITCH NALIVERED THE OPINION OF THE COURT, 


Thies is an appeal frem a deeres setting aside and 
declaring mull and weld os against the complainant two deeds of a 
house and ict im Ghieago, and diaeieeing the orose-bili ef the 
defendants, 

Genplainant ie a Jaigment erediter of the defendant 
Brneat femel. Sia jucd~nent in dated August %, 192%. The euit 
in which the Juigaent was obtained waa brought on Jume 15, 1925, 
and was wpom a gertiorar] bend, given under the Vorkmen's Compen- 
sation Act, in Geteber, 1920, by Henry Martin 4 Ge. with defendant 
Ernest Srmel as surety, to secure the eouplainant, Jon Coutre, in 
ease on ovard of the ILiinoiv indistrial Commiseion in favor of 
complainent should be approved im the Circuit court. In February, 
1991, while the gertiorari procesdingwas pemding, the defendant 
Bruel conveyed to his wife twe pisces of resi estate in Chicage, 


and on July 23, 1925, while the suit on the bond was pending, 
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Brmel and “hie wife conveyed the preperty to the defendant John 
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Pres Lange. The bill alleges that both these conveyances were made 
without any consideration, for the purpose of defrauding cemplaine 
ant and preventing » levy wom wed sale of the oame under an execu. 
tion upon eoupleinent's judgment, and prays that such conveyances 
t set aeide and the property eubjected te the lien of said exeou- 
+ Defendants! anewer fenies all the allegations ef fraud in 

‘She bil] and slleges that euch conveyances were aade in geod faith 
and for valuable considerations, Later, defendants filed a eress- 
; [11 secking to compel Henry Martin & Oe, to pay complainant te 


fein 







Qpom a trial before the court, complainant called the 
iteninene tynest Bruel and Lange ae bie witnesses, Both tentisied 
Phat the conveysnees in July, 1923, from the Krnels to Langs, were 
made wren good and valuable considerations paid by Lange te the 
Brmele at that time; that Lange hed loaned te the defendant Zrnest 
Brnmel $3000 at different times, in smownte of $400 ond $600 ench, 
for which eaid Ermel hed given his promiasery netes payable te Lange, 
@ach duc a year after ite date; that said motes were long pact due; 
that mo interest pod ever been paid on them; that one of the pieces 
of property wae a cottage and let ecoupled by eaid Ermele ac a heme~ 
Stead ané valued at about $4006, which wes transferred to Longe in 
@enelderstion of the cancellation ef 11 of ald notes; that the 
consideration pald fox the other piece of property was $4000 in oash, 
paid by Lange to Srmel at that time, Only the first mentioned wrop- 
erty is involved in thie suit. 

There ig ne direet evidence that these senveyances were 
Met made in good faith and for the comeideration stated by these 
Witnesses, whe were the only *linesses whe testified upon that sub- 
joct While their atery is attacked as improbable and while there 
: @irew:etances in evidence tending to diseredit their testimeny, 

! t cox? «inant, by calling them as hie witnesses, Le precluded frem 
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questioning their credibility, All the eaneslied notes above men- 
tioned were produced om the trial, marked “Paid by saie of property, 
Jern ¥, Lange." There ia ng competent testimemy tending te sontrae 
dicot this evidenes ond it eamnet be disregarded. But if it sould 
and if the testinony of these two defendants, called by complain~ 
ant, be disregarded, thon there is ne evidence in the reeord te 
prove the allegations of the bill, Appellee, therefore, is in the 
gene oltuntion as vas the appellee in Luthy & Go. v. Reradis, 299 
™. S8, where the court said (p. 383): 


“Yhe aspellee claime that it is not beund by the testineny 
ef the appeliante though it ealied them as ite witneeses, but 
that the truth may be shown by any competent testineny, even in 
diveet contradiction of whet the ag Me, foe oy at witnesses for 
the appellee Rng have testified te. There is no deubt that 
thia is the The trouble atest its — a te this 
oase is that cnane ie ne other competent testimony sontradi ot ing 
the ol nee of the avpeliants, ‘The faet thet they may have 
incongistencies in their testimony or contra- 
itetory” encuee e will net ow mpeg 4 the —_ vd BE cag: 4 of the esnen- 
eseemte ef the comp lainan 's cane. whe calle his 
ag 6 witness cannot eall in cestitn’ y the Letter's 
oredibility. that part of his teatimeny which makes in fever 
of the witness want be coneidered os well ae thet against him, 
agen there ie ne cowiteuervabiing testioony it must be taken 
as true. 


To the sumeecffeet ie Shanes v. Eingshis, 320 111. 15, 525. 
#or the reasons given the deeres is reveread ond the 
eause remanded, 
BEVERIZD AND REMANTRD, 


Barnes, *. 3., ond Gridley, J., concur, 
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Sal 
Appelle, 
vaf APPEAL ¥ROM MUNICIPAL COURT 
ov GAICage, 
YRAEK BALSIS, | 
Appellant. 


238 T.A. 63 2 4° 


WR, JUSTION PITON pRLIvER 





© THR OFINICH OF THE Court, 


Thie avpesl ie from a judgment for $303 recovered 
after a jury trial im on setion for damages to platntaff's 
wutexeblie in a voliieion with defendant's automobile, cecasioned, 
it is alleged, by defendant's negligence. Oefendant's main cone 
tention is that the court erred in aet directing a verdict at the 
elese of plaintiff's evidence, ‘There is no euch assignment of 
error, wilkess that may be considered as included in a general 
atelgmaent that “the finding and Judgment are contrary to the 
evidence, Vaiving thie, hewever, the rule io that om ao metion te 
direct a verdict the motion should be denied where there is any 
evidence in the revord which, with sll ite reasenable infermees 
and ee fairly tends to prove the plaintifr's oase. 
eago City F ge We Lamon, 212 12a, 477; Libby v. Gook, 222 
Til. ws. Here, there fe plenty ef euch evidence, The testimony 
on beheif of plaintiff tends te prove that plaintiff's sutesebile 
wae being driven nerth on Yoodlewn avenue, at eleven o'clock ir 
the evening of Decewher 15, 1922, at a speed of about fifteen 
miles an heur; that as it spprenehed 85th street, it slewed down 
te sight miles om hour; that the driver lecked east and saw no 
Sutemoblie approaching from that direetion; that he proceeded to 
eFous S5th etreet and was nearly over the intersection “hen 
aefondant's sedan, going weet on S5th street at a speed af over 
_ ‘thirty miles on hour, passed a utreet car half a block avay on 
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that street md hit the right rear wheal of plaintiff's sutemebile, 
whirling 4% sreund and wpeetting it, With euch proof in the race 
erd it would have been error te grant the motion. 

The contention ef defendant's cowase) that defendant 
had the right of way is fully anewered by what ic said in Sqlmen 
v. Wileom, 927 111, App. 266. 

Plaintiff's seuseel justly complain of the abstract 
and briefe filed by defendant, end urge that their matter end form 
justify the conclusion that the appeal wae taken solely for delay, 
end they ask fer statutory damages, While there is much ferce 
im the pesitieon taken by plaintiff, we are not satiafied that the 
appeal was not taken in good faith. 

fhe Judgment is affirmed, 


Barner, ?. 7., an¢d Gridley, 7., concur. 
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PROPLE OF THE BTATK OF SLiISOTS 
ex rel. KARTIN RURYITZ, 
Petitioner, 
WB, PAWDANTG, 
JON YY. BAAS, one of the . ee 
of the sank afpal Court of Chicago, 
meted tiny 





2387.4. 634) 


BR, TUBTICN FITCH DALIVERG 





SMR OPIRIGN OF THE COURT, 





Thio iw ac original preoeveding im this court, seeke 
ing, by Bandamye, te compel respondent, ome of the Judges ef 
the Municipal court of Chicago, te sign and seal an alleged bi11 
of exespticns tendered by the relator, Martin Rurwits, te the 
freervondent for hie cignature and seal in a fourth class action 
brought in that court by Butler Brothers ageinet the relator. 

¥rom the petition, the anewer of the respondent 
ana the repiieation to the anewer, it appears that the suit waa 
wrought on August #2, 1994, and the sucmone wae made returnable 
on Auguet 29, 1984; that the relator, Rurwits, entered hia ap- 
pearence therein on or before the return dey, without making any 
dement for « fury trial er ouying any Jury Tea; that on the re- 
turn fey the relater appeared by his counvel, and the cause was 
set for Septenber 18, 1924, for trial, and on that day wae post~ 
yoned to the next day, when relator's counsel moved “for leave 
to file a jury dewend,” and respondent overruled the motion, on 
the ground that relater had waived his right te a jury trial by 
wot demanding it at the time he entere; hie appearance, amd by 
uot paying the jury fee at that tims; that om the ease day 
(September 19, 1924), other motions were made regarding the 
Statesent of claim and affidavit of merite, and the couse was 
Continued watil Geteber 20, 1924; that the relater did net, 

- September 29, 1924, mor at any time within thirty days 


ry 








thereafter, present any biL1 of exeeptions purporting te shew the 
fuling of the court wpom the swetion for a jury trial, ner 444 he, 
within wuch thirty dege, oak Ter tine within whieh to present or 
Tile such « bili of exeeptions; that on Oetober 26, 1924, the 
enee wae called for trial sm the plolotiff therein litreduced 
ite evidence, to ali of which the relator, by hie counsel, obe 
Jeeted end moved that all of it be stricken on the ground that 
“the court ie withewt Jurisdiction beeausee ef the recurst fer 
@ jury trial," whieh eetion wae denied, whereupon, the reiater 
effering no evidence, the erurt found the ieoues in faver of the 
Plaintiff therein <n4 entered a Jatement againet the relater fer 
2200, Tron which be prayed om sppeal te thie court, whieh was al- 
Lewed open his filing an appeal bend withio thirty days, ond « 
bill of exeestions within sixty days from thet date; that the ap~ 
peel wae perfected by the filing of om appeal bond and te sew pend- 
ing in this court; that on Decewber 3, 1024, telater presented to 
the reapondent an allege biLL ef exeeptions, which reapondent 
then worked *“Preeented;* that Later, the matter came before the 
Yeopondent nevers) times om written objections filed by the 
Plaintiff in thet ewit, and fineliy, on Janusry 71, 1926, reepond-~ 
ent refused to aign and semi the tendered bill of exceptions upon 
the grawit that it 414 not state a14 that oecurred at the time of 
the trial on Getober 76, 1974, and thet 1t improperly attempted to 
@haw therein the motion for « fury trial made end overruled on 
September 19, 1994, more than thirty deye prior te the trial. The 
vill of exeeotions eo tendered, which io attacked te the petition 
oniowug, reelites in the Siret two pages thereci, that the 
relator mate * motion for a jury trial om Septesber 19, 1924, and 
at the same time filed, im support of the motion, the affidavit 
ef one of the relator's attorneys, srern te on Septenber 14, 1974, 
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etating that on the return day, he wae in Colorade on his vaontion 
omd 414 net return te Chieago until Septexber 24; and that the 
eourt, om Geptecber 19, overrvied the motion and continued the 
eause witli Getober 2, 1924. 

Ypow this showing, it is clear that the relater was 
mot entitied, at the time of the trial, an Geteber 2, 1024, er 
at any later date, to a bili of exceptions stating the ruling of the 
ceurt upon the motion made on Septesber 19, 1924. it was incumbent 
om the relater, if he desired to preserve for review the question 
ef the worrestness of the court’s ruling uwpen that motion, te pre- 
gent « b111 of exeeptions shoving auch ruling, within thirty days 
from the dete the ruling wee meade, of within euch farther time an, 
within sudh thirty days, might be allewed by the court te present 
syoh a 12 of ewe dare (Franklin ark v. Brankiin, 299 111. 
S01; Wiliieuws vy. Udoeter Hote) te., 315 Til, $4; finke v. Strubel, 
2M Til. $92; Colla v. ©. &¥. 1. An. Be Go., M7 TRI. 328; the 
People ¥. Strayeh, 247 111. 2°, 295.) After the exoiration of 
sueh thirty days, the respondent hed me power te aign a bill of 
exeeptions as te such motion and ruling (Hake v. Strube), supra), 
ong if he hed done ao, that part of it relating to such motion 
geuld have been eearinciiing on the motion ef the appeliee therein. 
(Broanklin Park Frepkiin, supe.) This ie comeeded by the re- 
lator in his pruibieutten te respondent's anewer, but he there makes 
the claim that he renewed bie motion for a jury trial and it was 
again overruled on Osteber 20, 1924. if such wae the fact, the 
B12) 9f exceptions, whieh he prepared and tendered, amd whieh he 

















eneke to compel the respondent to sige, does not show it. That 
Scounent makes no montion whatever, exeept aa above stated, of any 
motion for a jury trial, it might be inferred, Perhages, from 
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the recitel that st the clove of the evidence relater weved to 
strike out 211 the evidence "fer want of juriediction because of 
the request for a jury triol,”® that « motion for a jury trial had 
been made and refueed at seme time; but at a bill of exeeptione is 
the pleading of the party whe prepares 14, 1t io construed moot 
etrongly againet him, ond therefore eannet be taken or trested as a 
statement that auch a *request* wae made then, or within thirty 
daye prior to that time, It fellows that the reapontent's action, 
in refusing to sign the tendered bill watil the first two pages 
were exounged therefrom, and watil other oatters which eceaurred at 
the trial, if deemed te be auterial by him, and “hich were omitted, 
theuld be inaerted therein, was correct, 
in the relater's replication, he has inserted an ale 

Legged stonograchic repert ef what occurred in Januery, 1995, when 
the respontent finally refused te sign the tendered bil) of excen- 
tions. The eollequy between the court and cowie) at that time is 
wholly tmecaterial. The only «evential matter that occurred at 
that time wae the respondent's refusal to eign the bill ef exeen- 
tions, and that io adeitted in the auewer ¢f the respondent, While 
it is wiquestionably the duty of a trial faage te sign a proper 
Wl of exeeptions when tendered te him, it is his exclusive prov. 
ince to determine the correctness of o bili whieh he is seked te 
tl@. (the feople,ex xed ee 46 Thi., OB; 3 

Liome, 91 iil. 91; % 










che 2e0phe, ox xe. . ieee, | Bo. 29615 in this court, 
opinion filed Decenber 36, fae 
Yor the reasons stated, the petition for mandamus is 
PETITION DENIED, 


dented, 


Barnes, ». J., and Gridley, J., concur, 
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WELS WORIHE, Lent 
Appe ’ APPEAL FROM 
mah SUPERIOR GovRT, 
"Appellee. 9381.4. 6384 


WK. GUSTICS FITCH DELIVERED THE OPINION OF THE COURT. 


After a judgment by confession against d<«fendent hed 
been Opened to allew her te plead, a trinl was hed before the 
court without a jury, resulting in « finding ond judgment for 
‘the defendant. Plaintiff appeals end contends that the finding 
is egeinut the weight of the evidence. 

Defendent testified, in eubstanes, that ehe employed 
Pieintitf® to tuiid for her a fiveerogm bungalow ond that he 
agreed te build it fer $2900, which was later imerensed to $3300 
by agreement; that he ordered ali the materials ond she paid the 
bilAs; thet she borrowed $2506 from a bank ond thet after she had 
paid out more then the contract price he demanded « note fer §400 
more, promising te complete the tudiding if it wes given te him 
and refusing to weive hie lien unless he got it; thet in order 
te get his lien waiver «nd thereby use the remainder of her lean 
from the bank, she geve him her judgment nete fer thet avount; 
that he did not, however, finish the building, ond she was obliged 
to pay over 9500 mere to others for that purpose. As to most of 
‘these details, defendant was corroborated by her brother-in-law, 
‘® Carpenter, whe finished the building fer her. 

Plaintiff donded that he was ever employed by defendant 
‘to budid her house. He claimed he wae only employed to do the 
mason work and that the mete was given him partly for thet and 
for money he cleimet he advaneed te others for work and 
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laber on her building at her requests This story was uncorrede ate 
ed and the tronceript shows thet the trial judge thought, after 
ueeing and hearing the witnesses, thet his etery "did met look 
recsonable.* . 

After reading the evidence, we are unable te say thet 
the finding of the trial court wes manifestly controry te the 
weight ef the evidence. The judgment is therefore of firmed, 

APPIRMED, 


Barnes, Pe Jo, and Gridley, J., concur. 
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PRIER TUTULES and } 
JOUN P. DIGNAN, doing 
business as Tatules & APPEAL PROM 
Dignan, ; 
Appellees, ) RUNECEPAL coun 

v8, OF CHECAGO. 
RICHARD j , and } me eh ge apes 
em. | 2381.4. 635 


WA. SUGTICE VITCH DELIVERED THE GFINION OF THE COURT. 


By this appeal, defendants ceck to reverse « judgment 
bgeinst them fer $1674 for services rendered and expenses 
incurred by plaintiffs as real estate brokers for defendants, 

Defendants admit they employed plaintiffa to effect 
& Gale of their preperty, and egreed te pay them a comeiscion ef 
$1000 in case a sale wae consummated through their efferte. 
Pisintiffe found purehasers for the property, with whem defend- 
mite entered inte a written contract. Defendonts claim the con- 
tract wae not enforceable on « contract af enle, ond that there 
was en accord end satisfaction. 

The contract provides that the purchasers, noming them, 
"hereby agree to purchase xt the price ef $35,000" defendants’ 
real estate described therein, and thet defendants “sgree to s¢12 
bald premises ot said price and te convey to said purchaser a 
pood ond merchantable title therete, vy contract for a general 
yerrenty decd," subject to certain leaves, taxes, assesments, 
party well egrecmente, building restrictions of recerd, “and to 
h first mortgnge te be negotinted by Tutules & Bignen on or before 
eptember 15, 1923, for no less an amount than $26,500;* that the 
r* hes pada 93000 ae earnest money, to be applied on the 
when consummated, end ugrece to pay within five days 
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after the title ha been found good or accepted by “him,* the 
further eum of $4000, and te asvume on existing second mortgage 

of $7000; “and vendee further agrees to enter inte a contract 

with vender for the payment of the remainder of the purchase price, 
mounting to $6500," in monthly inetelimentes of $128 or more per 
month with interest, to be evidenced by judgment notes; that %, 
Sertifieate of title iseued by the Registrar of Titles of Cook 
County, or complete merchantable abstract of title or merchantable 
Copy breaght dewn to date hereo?, or merchantable title guaranty 
policy made by Chicage Tithe & Trust Go., shall be furnished by the 
Vendor within « reasonable time.“ The contract akso provides that 
“should seid purchaser fail to perform this contract pramptly on his 
part ot the time and in the manner herein apecified, the earndet 
money paid as shove shali, at the option of the vender, be retained 
Wy the vender as liquidated damages, and the contract shall theres 
upon become amd be mull and vedd;" that “time 40 of the essence of 
this contract and of all of the conditions hereof;" and thot the 
Contract and earnest money shall be held by the plaintiffs for the 
Mmtuel benefit of the parties concerned. 

On Geptember Li, 1923, « supplemental written sgreement 
wee made, by which the amount @f euch to be padd wos increased by 
$1000, the amount of the Jean to be secured by plaintiff was req 
duced to $15,000, due im seven years with interest at eix ond ones 
helt per eent, and the time within «hich the “mortgage must be made * 
Wee extended from September 15, 1923, to Geteber dy 1923, FPiaintiffe 
effected such © loan and defendents exeouted the required notes and 
trust deed for the seme on September 29, 2923, soon after, defends 
ants told the plaintiffs that “now thet the title was cleared up” 
they G44 net care to sell, 

7 t% wee chown that the purchasers vere ready, able and willing 
mt ala Vimes to carry out their part ef the contrcet and that plaine 
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tiffs repeatedly urged defendants to perform, tut that defondantea 
refused to do so, finally claiming the contract hed *expired* on 
Gctober 1, 1923, | 

This letter elaim ef defendents ie whelly unfounded, 
The only provision ef the controct which mentions Octeber 1, 1923, 
is the one requiring the loan te be negotiated by the plaintiffs 
before that date; and, in fact, the loon wan secured by them before 
that time. 
: Defendants’ contention thet the centrect wes “net ene 
fercesble a¢ a contract of purchase,” is equally untemsble. I¢ is 
Cleimed that the written sgreement wae merely an ogreement fer e 
future contract, ond “left unsettled mony exsenticl elements of the 
Proposed sule,” We do not s@ reed the contract. It expresoaly 
provides thet the purchasers “ogres to purchase*® defendants 
property, and defendamte “egree te seli* the come, fer the price 
of $35,000. A® originally written, the purchasers egreed to take 
the property subject te « Tiret mortgage te be secured for £16,500, 
te sccume o second mortgage ef $7000, to pay $1000 down as eornest 
money, $4000 more when the title wae accepted by them, and 86806 in 
monthly payments ef $125 each. The sum of these amounta is $35,000. 
The supplemental agreement reduced the amount of the firet mortgage 
to $15,006, ond increased the amount of the cash payment $1000, 
These provisions cover ali that ie te be dens by the purchasers, 
except to execute judgment notes for the balanee peysble monthly. 
in return for this sgreament on the part of the purchasers, the 
Seliers agreed *to #e11 seid premises at sndd price," and te *eonvey* 
to the purchasers “a good and merchantable title thereto,” by 
Giving them « “contract for general warrenty deed," subject te the 
eMumernated exeeptions. if this agreement hed previded that a 
Warrenty decd should be given, subject as enumerated and alse 


Mibject to a third mortgage fer the remainder of the purchase 
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price, payable in monthly instaliments, there would be no possible | 
room for the objection now made; and defendants eertainily cannot 
Complain 4f the purchasers, instead of requiring defendants te 
give » warranty deed and take beck 2 third mortgege te secure the 
balance of the purchase money, were willing and agreed to secept 
defendants’ contract to give them a warrenty deed when the pur- 
ohave price wae paid in full, which ie the foree and effect of the 
agre cment. it is « matter of common knowledge that sales are 
frequently made in thet manner, where mortgages ore atoumed by the 
purchaser and the remainder of the purchase price is te be paid 
in monthly dnetoliments, It 4s a convenient method of securing 
such poyments, without requiring second or third mortgages to be 
made. The sale is effected, however, when the contract of sale 
is executed. one of the essential elements of a contract of sale 
are omitted from the contract in evidenee, end it was a binding 
end enforceable contract. It purperte te be, and is, in fact, a 
Contract ef purchase and sale, end, under the femiliar rule, 
pleintiffs earned their commiccion chen 11 was executed by 
defendants. 

We are not impressed with defendents’ ergument as to 
the elleged aceord ond satisfaction by the payment ef abeut $1100 
to plaintiffs vy defeniente. If pleintiffs' evidence is te be 
believed, there wae no peyment of commissions at any time, tut only 
® Tepayment te plaintiffs of moneys which they sctusliy cdvaneed 
<6 Secure the loan and te pay escrow and recording fees. ‘hile 
there is seme evidence apparently to the contrary, the trial jedge 
sew ond hesrd the witnesees and believed this evidence of the 
Plaintiffe, Ye find nothing in the record which would justify us 
im hélding thet his conclusion wae manifestly egeinet the weight 
Of the evidence. 

The judgment is affirmed. 


APFIRUED. 
o Pode, ond Gridley, J.,concury 
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‘Marietta Bazeley, 
4 Appellant, 


The Estate of David Schoonmaker, 


he 
: 
a 


. Appeal from 
VSe Winnebago 
County. 
Appellee. 


9381.4. 635 


Jones, Je 


Marietta Bazeley, the appellant, filed a claim in the county 
court of Winnebago County against the estate of David Schoommaker, 
deceased, for services rendered decedent from September l2th, 1916 to 
April 12th, 1920, being 186 weeks at $10 per week, end from April 
12th, 1920 to September 12th, 1921, being 74 weeks at $15 per week. 
The total amount of the claim was $2970 on which was credited as paid, 
the sum of $1040, leaving a balance of $1930. 

_ The claim was disallowed in the probate court. An appeal was 
taken to the circuit court where the caus? was tried before a jury. 
At the conclusion of all the evidence offered on behalf of the claim- 
ant, the court gave 8 peremptory iustruction to the jury to find the 
issues in favor of the defendant. After the return of the verdict 
a motion for a new trial was made and overruled and judgment was 
entered upon the verdict. An apped was then Leteke to this court. The 
only question in the case for us to consider is whether or not there 


was sufficient evidence offered to fairly sustain a verdict in favor 


of the claimant. In determining this question, we must give the 


testimony of claimant's witnesses the most favorable interpretation. 
According to the evidence offered in behalf of claimant, she 
went to work at the home of David Schoonmeker in January of 1912, 


under an express contract with him that she was to receive for her 


services $4.00 per week; that her children should have the right to 


make their home at the residence of Mr. Schoonmeker and were to pay 


‘him e certain charge for board. The elaimant continued in the service 


ite 


of the decendent until his death on September 12th, 1921. 
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She received regular payments of $4.00 per week during all that 

period of time and after the desth of decedent his administrator 

asked her how much the decedent owed her. She replied that he owed 

her for about two weeks' work. The administrator then gave her a 

check for $15 which he stated was the pay for the two weeks she 

claimed and also $7.00 for additional services rendered after the death 
of decedent. 

A number of witnesses testified to conversations they had had 
at various times with the decendent. It appears that during the world's 
war the claimant was offered a position at an officer's mess at the 
cantonment at Camp Grant and for her services she was promised $20 or 
$25. per week. She considered accepting this position and accor ding 
to the various witnesses Schoonmaker stated that he could not pay her 
that amount of wages at that time, but if, she would continue in his 
employment, he would make it up to her et the time of his death when 
he was through with his property. Lloyd Bazeley, a son of claimant, 
testified with reference to a conversation he had with the decedent at 
a time when his mother was present. Claimant introduced the subject 
and told of her offer at°Camp Grant. Schoonmaker then said that she 
was going to stay with him; that he had talked with her that day; 
that he couldn't pay her those wages but he would make it up to her if 
she would stay with him and that she has said she would stay until his 
death. This testimony is substantially the same as that given by a 
number of other witnesses. 

Upon a motion to direct a verdict at the close of a plaintiff's 
case, the motion must be overruled, if the evidence construed most 
favorablg,in behalf of the plaintiff together with the reasonable 
inferences to be drawn therefrom, fairly tends to support the cause of 
action or claim. (Bleir v. I. C. ReR. Co. 245 Ill. 224). The Court 
Cannot weigh the evidence but is required to view it in the light most 
favorable to plaintiff and resolve all controverted questions of fact 
in her favor. (Campbell v. C.R. Ie & Pe Ry» Coe 243 Ill. 620.) Por 


the purpose of the motion to direct a verdict the testimony of claim- 
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ant's witnesses must be assumed to be true. ‘The appellee, in this 
case, recognizes thet rule of law, but insists that such promises even 
though relied upon by the claimant and acted upon by her in good faith, 
are nevertheless too vague and indefinite to constitute an enforcible 
contract. If this court were inclined to that view of the case, we 
would, under the holding of the Supreme Court of this state in Neish 
ve. Gannon 198 Ill. 219, be compelled to decide adversely to appellee's 
contention. In that case an elderly lady took to her home her young 
niece, who after several years, finished school and was offered an 
opportunity to teach and receive hightr wages than she was getting. 
Sométime before the aunt died she stated to Joseph Peacock that the 
claimant had lived with her and worked for her and that phe calculated 
to pay her for her services. The evidence showed that about a month 
before the claimant was married the aunt gave her $50 and steted that 
it was a part of her wages; that in July or August of 1908 the aunt 
gave chaimant $75 and said to her that she would give her that to 
Bl her wages and "that she would pay the rest when she was 
through with her property or when she left this world." A motion was 
made for a direéted verdict and the Supreme Court said on pape 223 of 
the opinion that the trial court did not err in declining to take the _ 
ease from the jury. The testimony in the. Neish case is so much like 
the testimony in this ease that it leaves no reom for doubt about the 
necessity of submitting the case at bar to a jury. 

It is contended that the claimant's declaration to the adminis- 
trator that there was about two weeks' pay due her at $4.00-per week 
is en sdmission on her jart that she expected nothing more as com- 
pensation for her services. This is a matter which mey be properly 
argued to a jury but can have but little weight on the presentation 
of a motion for a directed verdict. Keeping in mind the rule of 
law which requéres the court, when hearing such a motion, to ptt the 
nukes most favorable construction on the testinony on behalf of a 
claimant, it cannot be said that her statement is inconsistent with 
her claim or that she did not implicitly rely on the promise decedent 


had given her that he would make provision for the payment of addition- 
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al compensation out of his property when he was through with it, by 2 
Seat will or otherwise. We do not say that decedent made such a 

t prkeli te. We simply say that it is our duty to give to the testimony 
= reasonable inference favorable to the claimant, and if by doing 
go the case can be submitted to a jury, it should be so submitted. 


We are therefore constrained to reverse and remand this case. 


Reversed and Remanded. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 27 1995 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
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the County of Lee, 
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ting 923.L.A. 635 
Jones J. 

On December 8th, 1920, the appellee Ellen M. Telty, filed 
a suit in replevin esgainst the appellant Frank Schoenholz, 
Sheriff of Lee County, to recover the possession of certain 
personal property which the appellant as such Sheriff had levied 
upon by virtue of an execution issued out of the circuit court of 
that county, upon a judgment in favor of the State Bank of Ster- 
ling and sgainst P. F. Talty and E. Fe Talty. The appellee claim- 
ed the right to the possession of the property by virtue of the 
lien of a chattel mortgage executed by P. F. Talty conveying the 
property to her. There was a trial in the circuit court and a 
judgment in favor of the appellant. The appellee brought the 
case to this court. It is reported in 224 Ill. App. at page 
158. This court reversed the judgment and remanded the cause 
to the circuit court of Lee County for a new trial. Upon the 
reinstatement of the cause in that court, the parties entered into 
& stipulation waiving trial by jury and consenting to a trial 
before the court upon the evidence introduced at the first trial, 
reserving to the parties full rights to make objection to the 
competency of the evidence and to submit propositions of law. 
The court rendered a judgment awarding all property covered by 
the chattel mortgage to the appellee and oriering a return of 
some property not in the mortgege to the appellant. 

Reference is here made to our former opinion for a full 
statement of the facts. Upon the trial, the sppellant submitted 


seventeen propositions of law to the court for its ruling. The 
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court denied all of them as presented, but modified number ten 
and held it to be the law, aS modified. The propositions sub- 
mitted presented the case to the court upon the theory upon which 
it was argued in this court upon the first appeal. Counsel for 
appellant admit that every proposition raised in their briefs 

on this appeal was argued on the former appeal, except proposi- 
tion number nine. It is thet the judgment, insofar as it ordered 
the return of the replevined property to the defendant, should 

‘ have contained a provision that in default of such return by a 
short day to have been fixed by the court, the plaintiff should 
pay the amount of the execution upon which such property was 
taken by the defendant. The value of the property so withheld 
would be the measure of the damages in a suit upon plaintiff's 
bond for a recovery in case of such default. The court did wh 
err ths in that particular. 

We respect to all other propositions our holding on the 
former case is binding not only upon the trial court but upon 
this court as well in a subsequent appeal where the evidence shows 
the facts to be the same. (C.C.C. & St. Le. Ry. Co. v. Alfred, 
123 Ille App. 477; Cs &sAs Re. Re Coo vs. Kelly, 182 Ill. 267.) 

For the reasons given the judgment of the lower court will 
be affirmed. 

Judgment affirmed. 
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58 
Standard Oil Company of Indiana, 
a Corporation, Appellee, 
i Appeal from 
Vie 

Will County. 
Cornelius C. Vanderboom, et al, 
Appellant. 


Jones Je . 238 ‘pie © 635 


The questions involved in this case are those which are 
involved in the ease of Acker v. Vanderboom, et al, General 
NOe 7414, Agenda No. 39 of this term and the opinion of this 
court in that case is controlling in this one. The decree 
herein is therefore affirmed. 


Decree Affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR £71925 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Agenda Noe 44 General No. 7421 

Samuel Jaffe, Appellant 

AppeBl from Cir- 

VSe cuit Court of Kan- 
kakee County@ — 


2381.4. 635 


The appellent Samuel Jaffe, for a period of fifteen ye ars 


He. Le Miller, et al, Appellees 
Jones Js 


prior to July lst, 1919, was ae wholesaler of beer at Chicago Heights 
and handled the product of the Independent BRewing Association of 
Chicago. When progibition laws went into effect, the Brewing 
Association dmemned its name to "Primalt Products Company." Appellent 
had been doing business for the Brewing Association under a contract 
which contemplated only the sale of beer. This contract was dated 
September. 26th, 1914, and by its terms was to expire on September 
26th, 1921. After the brewing Association had changed its name, it 
manufactured and sold a non~alemholic arink, known as "Prima Tonic.” 
No new contract wes entered into between the Primalt Procucts Vompany 
and appellant, but the letter continued his relations with the com- 
pany and engaged in the sale of Prima Tonic at Chicago Heights end 
othe cities and towns in that vicinity among which was the city of 
Kankakee. 

On March 25th, 1921, appellees H. Le Miller and N. A. Drendel, 
partners doing business under the firm name of Miller & Drendel, were 
engaged as wholesale distributors of non-alcoholic drinks in Kankakee. 
They were aware of the beverage known as Prima Tonic, where it was meade, 
and that appellant, Jaffe, was a distributor. They went to him and 
negotiated for the right to sell frima Tonic in the Kenkekee territory. 
As a result of this negotiation, appellant and appellee, Miller, went 
to an attorney's office, where a contract was drawn, By this contract 
appellant conveyed to appellees the right to sell said products in the 
Kankakee senvitery, from April lst, 1921 to December 3lst, 1922. The 
consideration to be psid to appellant was ten cents for each case 


handled by appellees. All orders from appellee were to be placed 
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provided that it should be accepted by that company. In order to 
procure the acceptance of the contract by the company, the parties 
agreed to meet at the office of the company on a certain day 
thereafter. Appellee Miller, on behalf of his firm went to the 
office of the company at the appointed time, but Jaffe did not appear. 
Miller made the officers of the company aware of his business there — 
and of the execution of the contract between his firm and Jaffe. 
decording to the testimony of Miller and of reter E. Arnolds, the 
sales manager for the company, Miller was told by Arnolds that Jaffe 
was not an agent of the company, that he was only eae buyer and a 
distributor, that he had no definite territory in whieh t¢ sell Prima 
Tonic, that he had no rights whatever in the Kankakee territory and 
had no power to convey any right to sell Prime Tonic in that territory. 
Thereupon Miller, on behalf of his firm, entered into an arrangement 
with the company for the right to sell Prime Tonic in Kankekee and 
vicinity. 

Appellant went to Kenkakee in August 1921 and went to the office 
of ius Seen. He there met Miller and told him he had come for the 
purpose of getting a settlement. Jaffe testified that Miller refused 
to make any settlement on the ground thet Jaffe had vi@lated their 
contract by selling 130 cases of Prima Tonic in Kankakee territory, and 
that he hed eut the price ten cents per case thereon. Jaffe further 
testified that Miller also refused to make a settlement because he 
claimed the term of the contract was erroneously stated therein as 
December Slst, 1922 instead of December dlst, 1921. 

Upon a refusal of appellees to make a settlement with appellant, 
the latter filed a bill for discovery and an accounting and prayed for 
judgment of ten cents per case on all Prima Tonic sold by appellees 
as provided in said contract. Appellees filed a sworn plea and answer. 
The answer set up substantially the same matters as the plea, to-wit: 
thet the contract had been entered into but on account of a stenogra- 
phic error, the expitation period was placed at December 3lst, 1922 
instesd of December Sist, 1921; that in August 1921, at the meeting 


between Jaffe and Miller, the former consented to correct the mistake 
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in said contract by changhg the date therein from 1922 to 1921; 

that at the time said contract was entered into appellant had no 
exclusive right of sale of Prima Tonic fm the Kankakee territory 

as he represented to have; that the Primalt Products Compsny 
refused to accept the contract entered into between appellant 

and appellees; that appellees never acted under their said contract 
with Jaffe, but entered into a separate and independent agreembht with 
the Primalt Products Company; and that after the contract with appel- 
lant had been entered into, he vi@lated the same by selling a large 
number of cases of Prima Tonic in the Kankakee territory on which 
the defendants, had they sold such Prima Tonic, would have received 
@ commission of sixty cents a case. The appellant filed a genéral 
replication to said plea and answer, and after a hearing, the court 
entered a decree dismissing the bill for want of equity. 

Because of the view we take of the appellant's right to recover, 
it is unnecessary for us to discuss the effect of the sworn plea 
and answer in this case. We have purposed to decide the ease upon 
what appears to us to be its merits rather than upon any technical 
question. 

It is quite evident to us that Jaffe had no exclusive right of 
territory to sell and convey to Miller and Drendel. It is true that 
he claims to heve had some orsl agreement with the Primalt Products 
Company giving him such a right, but after a careful examination of 
the record we conclude that his claim is not consistent with the undis- 
puted and established facts and circumstances. 

Jaffe continued his relationship with the eumpumyu company under 
hits original contract and the company also seemed to act under it, 
githeugh it had changed its name and the character of its product. 

We are inelinea to the belief that the contract between Jaffe and the 
Primalt Products Company was so treated by each of them that equity 
would enforce it so far as it was capable of being enforced under 

the caeeaeeannaael pip By its terms it was to terminate on September 


26, 1921. But Jeffe's contract with appellees was not to terminate 
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until December Z3lst, 1922, or if a stenographic error was meade, 

then on December Bist, 1921. Either date was beyond the one on which 
Jaffe's contract with the company would terminate. There is nothing 
in his contract with the gompany, which either expressly or impliedly 
gave to him the ex@lusive right of sale in Kenkekee and vicinity, or 
any right to convey such a privilege. Certainly it ought not bo be 
contended that he had any right to convey an exclusive privilege of 
selling in that territory for a period of time which extended far 
beyond the termination date of his own contract, 

Thet he recognized this situation himself is at least indicated 
by his failure to gnduavex to have his contract with appellees accepted 
by the Primalt Products Company and by his failure to meet Miller at 
the office of the company at an appointed time. He appears not to 
have communicated with the company upon the subject of this contract 
or with appellesg with respect to their agreement with him for a 
period of five months after the agreement was entered into. His 
son, =o is engaged in the sale of Prima Tonic for appellant took 
no notice of the ableged contract with appellees and sold large 
quentity of Prima Tonie in the Kankakee territory. 

On the other hand appellees seem to have acted in perfect good 
faith in the matter. 4a lone as they believed Jaffe had power to 
convey a right they dealt with him, but when they were definitely 
assured thet he possessed no such right, they dealt with the company t 
directly. We therefore conclude that Jaffe was without power to con- 
vey any right of sale to appellees; that the alleged contract between 
appellant and appellees never became effective and that appellant was 
not entitled ts the relief or any part thereof as prayed in his said 


bill. The decree of the circuit court is therefore affirmed. 


Decree Affirmed. 
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STATE OF ILLINOIS, 
__. SECOND DISTRICT. ais I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
: hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
e above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this—___ Z day of 


dec ty 0 _An the year of our Lord one thousand 
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Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 











Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 
He J. WHETER, Sheriff. 
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, that afterwards, to-wit: On 
KAR 27 1996 the opinion of the Court was filed in the 


ffice of said Court, in the words and figures 





following, to-wit: 
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Agenda No. 50° General No. 7427 


Edith Calvert, Appellee, 
Appeal from 


vs. County Court 
of Peoria County. 


233 1.4: 636 


The appellee, Edith Calvert, is a designer of certain garments 


Block & Kuhl Co., & corporation, 
: Appellent. 


Jones J: 


for children snd women. She recovered a judgment in assumpsit sgainst 
appellee for $400 from which an appeal wes taken to this court, 

The declaration consisted of a special count and the consolidated 
common counts. The special count averred that on November 17, 1920, the 
said company employed appellee as a designer, manufacturer and 
saleswomen for a period of one year from that date, at a salary of 
Forty Dollars per wéek; that appellee immediately entered the employ 
of the ssid company and continued therein, in the discharge of her 
duties until April I7, 1921, when she was wréngfully discharged by 
appellant; thst at the time of her discharge and at all times 
thereafter until the expiration of the time for which she was cnrtawan® 
she was ready, willing and able to perform the duties of her employment; 
and that by reason of the premises, the appellant became liable to pay 
her the full a mount of the Salary agreed upon for the term of the 
contract after her discharge, to-wit $1000. 

The consélidated common counts were in the usual form, attached 
to the declaration wes an affidavit of claim which stated that "the 
demand of the plaintiff in the above entitled cause is for salary due 
from the defendant for twenty-five weeks at the rate of Forty Dollars 
per week and that there is due to the plaintiff from the defendant, 
after allowing to the defendant #11 just credits, deductions and 
set-offs One Thousand ($1000.00) Dollers.” A bill of particulars 
was filed, which stated that the claim sued on wes as follows:- "To 
twenty-five weeks service at Forty (40) Daillars per week from about 
April 20, 1921 to about November 1, 1921 -- $1000." 

: Appellant filed a plea of the seneral issue accompanied by an 
affidavit of defense, which sets forth that the appellant hag a 


Good defense on the: pits to the whole of plaintiff's demand 
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“and thet the nature of such defense is as follows: that the 
defendant did not employ the plaintiff for ea period of one year; 
that the defendant did not discharge the plaintiff without 
reasonable cause; and that said pleintiff rendered no services to 
the defendant for which the plaintiff has not been fully paid." With 
the pleagings in this condition, the cause went to trial and resulted 
in the above mentioned judgment in favor of the plaintiff. 

The evidence showed that sppellee was p#id in full for all 
services rendered prior to the date of her discharge. In her testimony 
she stated that she was dismissed from service by appellant who told 
her that ae Mr. Brandow, who had been engaged in meking aprons and house 
dresses, hed emvinced the firm that the garments msde by appellee 
were too well made and thet under his manegement and direetion he 
could turn the factory into a "gold mine," end that therefore it had 
been decided to employ Mr. Brandow to take charge of the factory. Mr. 
H, H. Block, one of the stockholders in the Block & Kuhl Co., was the 
only withess who testified for the aprellant. He did not deny that 
he discharged appellee, but claimed that appellee's employment was 
mot for a definite period. He attempted to justify his ection in 
discharging her by offering objections to the charecter and quality 
of her. work. Ue stated that her cutting wes irreguler; that garments 
did not conform to the size labels; that merchanéise had been returned 
because of such defects; and thet her wo rk added to the expenses of 
the company and injured its standing. 

It is contended by appellent that a discharged employee cannot 
maintain an action for wages or salary, covering a period following 
the discharge, but the action must be one for breach of contract; 
thet neither the bill of particulars nor the effiéevit of plaintiff's 


claim make any reference whatever to the ceuse of action set out in 


_the special count, but in substance state that the action is for 


salery due fro m the defendant for twenty-five weeks et the rate of 
Forty Dollars per week; that she is limited by her claim made in the 


» 
effidevit and bill of pea rticulers; that the evidence shows that 
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there can be no recovery under the pleadings in this case. 

Appellant relies on Reddig v. Looney 208 Ill. App. 413 and 
other cases holding that a plaintiff can recoyer only on @ cause 
of action set forth in his affidavit of claim end then only if 
he has en anpropriate decleration on that cause of action. 
The rule of law announéed in such cases is a settled one in this 
state and could heave been successfully invoked by appellant during 
the trial if it had chosen to do so. But it elected to file an 
effidavit in which it set forth the nature of its defense, and the 
statement of such defense expressly took issue with the averments 
contained in the first count of the declaration by admitting the 
discharge and denying that the term of employment was for one year 
or any other definite period of time and also denying that appellee 
was discharged without cause. : 

While the testimony of appellee was being taken appellant 
made frequent objection to questions propounded to her about her 
Pisobaree and the cause of it. Such objections were on the ground 
of incompeténcy, irrelevancy and immaterislity. If the basis of the 
objections was that such proof releted to matters not within the scope 
of the affidavit of claim or the bill of particulars, neither the court 
nor eppellee was advised of such fact. And we conclude that such was 
not the basis of the objections, because the witness Block was 
examined and testified fully ss to all matters averred in ‘he special 
count of the decl aration. He gave his version of the term of the 
contract of employment and of the things claimed by him as justifying 
the discharge of appellee from emnloyment. 

Under this situation, we feel that it would be decidedly wrong 
to reverse the judgment in this case upon technical grounds. A 
perty to a suit cannot try a case upon a theory of his own selection, 
and then in the event of defeat, claim advantage of a technical error. 
If at the time the objections were made or at the time the motions 
to direct a verdict were presented appellant hed made lmown the 
real ground of its objections, appellee would heve been given an 


» 
‘opportunity to amend her pleadings and the court would heve been 
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held that objections which are of a cheracter to be cured or 
obviated must be svecifically made at the trial and if not so 
made, are waived. (Helmuth v. Bell 150 Ill. 263; Vsyne v. Village 
of South Springfield, 161 Ill. 285; Illinois Central Railroad Co. 
v. Noyes 252 Ill. 178.) 
The special co unt of the declaration, the affidavit of defense 
filed by appellant, the testimony offered by the respective parties 
and the attitude and conduct of the counsel throughout the trial 
show conclusively that all parties concerned considered that one of 
the issues properly triable was that which was vresented by the 
special count. In the case of Logan v. Ilutual Life Insurance Co., 
4293 Ill. on page 513, of the opinion it is said:- "If as we 
think, the record warrants us to infer, the case was tried by both 
parties under the impression that « verified plea was not necessary 
to render the testimony of the pleintiff competent. Plaintiff should 
not, after judgment, be pe rmitted to change her position. If her 
counsel ymew or believed defendant's evidence was incompetent, be- 
cause no verified plea was on file setting up the defense, they 
Should have made that specific objection when the proof was offered." 
In Probst Construction Company of Chicago v. Foley 166 Ill. 31, 
it is seid thet: “In order to raise the question of variance, it 
was necessary for the defendant to indicate specifically the variance 
end point out in what it consisted, so as to enable the Court to 
pass upon the question intelligently, and elso to enable the rleintiff 
to so amend his pleadings as to make it conform to the evidence." 
Other alleged errors are presented to us for consideration but 
our ultimete conclusion makes it unnecessary for us to discuss then. 
This cause has been presented to two juries on the same pleadings. 
In both instances a verdict was returned for appellee and under all 
the circumstances we are inclined to think thet substantial justice 
has been done. 


Judgment Affirmed. 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. ine I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


/, In Testimony Whereof, I hereunto set my hand and affix she seal of 





L. said Appellate Court, at Ottawa, this_____ Z day of 
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-resent--The Hon. THOMAS M. JETT, Presiding Justice. 
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Hon. AUGUSTUS A. PARTLOW, Justice. 
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Cecelia Lang, 
Appellant, 
Appeal from the Cireuit Court 
vs 
. of Jo Daviess County. 
August Lang, Administrator 
of the estate of El@en Lang, 
deceased, et. ale, 
Appellees, 


2381.4. 636 
Partlow, Je 

The Circuit Court of Jo Daviess county, upon motion of appellees, 
dismissed the appeal of sopelinnt from a judgment of the county court 
of that county and this appeal was prosecuted. 

Ellen Lang died intestate, leaving Cecelia Lang, Catherine Weich, 
Mary Hilkin, her daughters, and August Lang and Henry Lang, her sons, 
‘surviving her. August Lang was appointed administrator. Jacob Hilkin 
filed a claim against the estate for $841.01, which was allowed sixth 
class. Appellant, Cecelia Lang was allowed $500.00 as a child's award, 
and she filed a claim for $1388.48, which was alloved by the administra- 
tor third class. The administrator filed a petition to sell real 
estate to pay debts, there being no personal estate. Appellees, who 
were the heirs, were served with summons upon the petition, and Jacob 
Hilkin and Mary Hilkin made oral objection to the allowance of the 
Claim of appellant. On July 12, 1923, there was a hearing on the claim 
and the court allowed $388.48, and refused to allow $1000.00 which was 
for the care and nursing of the deceased during her last illness. 
Appellant appealed to the circuit iste of Jo Daviess county. On July 
19, 1923, the county court entered a decree for the gale of the real 
estate finding there was a deficiency of $1729.49 for claims allowed, 
the costs of court, and the claim of $1000.00 pending on appeal in 
_the circuit court. On November 21, 1923, there was a trial by a jury 


‘in the cireuit court. The jury returned a verdict in favor of appellent 





for $1000.00. Asmotion for a new trial was made. The court granted 


: e motion for a new trial. At the February term, 1924, appellees 
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moved to dismiss the appeal Sion the ground that the court was without 
jurisdiction, the motion was allowed, the appeal was dismissed, and 
this appeal was perfected. 

It is claimed by appellees that this was a proceeding to sell real 
estate to pay debts and that an appeal from the decree of the county 
court was not to the circuit court but was to the Appellate Court of 
the Supreme Court; that in such a proceeding an appeal will not lie 
from a portion of the decree but it must be from the entire decree; 
that the finding of the county court disallowing the claim of appellant 
was & part of the decree of sale of real estate to pay debts, and that 
no appeal could be taken from one finding in that decree to the circuit 
court, and an appeal from the remainder of the decree to the Appellate 
Court; that if the appeal does not lie to the circuit court then the 
doctrine that jurisdiction over the subject matter cannot be conferred 
by consent of the parties, applies in this case, and the cireuit court 
had no gPEA ESS 852.08 of the appeal and for that reason it was properly 
dismissed, 

Appellant contends that section ninety-nine of the administration 
act confers jurisdiction upon both the county court and the circuit 
court to enter a decree upon a petition to sell real estate to pay 
debts; that appellees appeared in the cireuit court upon this appeal, 
submitted themselves to the jurisdiction of the court, went to trial, 
and for that reason they could not later question the jurisdiction of 
the cireuit court. Authorities are cited which sppellant contends 
support this position. 

Section sixty-eight of the administration act provides that in 
all cases of the allowance or rejection of a claim by the county 
court, either party may take an appeal to the circuit court at the 
same time and in the same manner as appeals are taken from justices 
of the peace to the cireuit court. Under this section it has been 
held that appeals in cases of the allowance or rejection of claims 
against an estate must be taken to the circvit court. Grier vs. Cable, 
159 Ill. 29. An appeal from a degree of the gudaty court upon a peti- 


tion to sell real estate to pay debts does not lie to the circuit 
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court buf must be to the Supreme Court or the Appellate Court. Lynn 
vs. Lynn, 160 111. 307; McCallum vs. Chicago Title and Trust Co. 

203 Ills, 142; Swayer vis Wiemers, 182 Ill. App. 651. Jurisdiction 
over the subject matter ofa suit cannot be conferred by consent of the 
parties, is not waived by appearance, and may be raised at any time 

in any kind of a case. Village of Hammond vs. Leavitt, 181 I1l., 

416; Town of Kingston vs. Anderson, 500 Ill. 577; Sims vs. City of 
Moline, 222 Illes Appe 530. 

The first question for determination is whether this appeal was 
from the judgment of the county court disallowing the $1000.00 elaim 
of appellant, or whether it was from the degree of sale of the real 
estate to pay debts. The praceipe filed by appellant directed the 
county clerk "to prepare a complete record of the case, being the 
petition to sell real estate to pay debts." The record includes the 

apaesi senont bill, a copy of the report showing claims allowed, the 

petition to sell real estate to pay debts, and the decree of sale. 
Under this record there is no question but what the appeal was not 
fromtthe judgment disallowing the $1000.00 claim of appellant, but it 
was from the decree of sales Under the suthorities cited the appeal 
should have been to the Appellate Court. 

Section ninety-nine of the administration act provides that a 
proceeding to sell real estate to pay debts shall be by petition in 
the county court or circuit court where the letters of administration 
are issued. In order for the cireuit court to have jurisdiction it 
is necessary that the letters of sdministration shall have been iésued 
from that court. The cireuit court has no appellate jurisdiction to 
Teview a decree of the county court in a case of this kind and only 
has originel jurisdiction under the conditions named in the statute. 
The appeal to the circuit court in this case was erroneous and con- 
ferred no jurisdiction even though the appellees appeared and took 
part in the trial. 

For this ee ju the appeal was properly dismissed and the judg- 


ment will be affirmed. . < 
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STATE OF ILLINOIS, ts 
SECOND DISTRICT. SS. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


he above entitled cause, of record in my office. . 


In Testimony Whereof, I hereunto set my hand and th the seal of 


said Appellate Court, at Ottawa, this ____ day of 


the year of our Lord one thousand 


lerk of the Appellate Court. 
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BE IT ‘aaa that/afterwards, to-wit: On 
MAR 27 1995 \ the opinion ‘of the Court was filed in the 
Clerk’s office O' Said. Court, in the words and figures 


following, to-wit: 













to 





. \ berbeud sail baesvodt 900 ‘biet 190. ir 


rah ae Siisbera proved edd 08 er 


Pa 











e. : . iteul gaibtaesd ,TTIU .M 
| pete. 
my bagie 
$48 a * hace es 
Bose At 
a ea aa 
z, 
: O0: :tiw- od 
edt at belit aew txwod end 10)) 
petvall bas ebrow edt, of 
vt be Y ; a 4 eh P ah 








72 


Philip Vella, Administrator of the 
Estate of Frank Vella, deceased, 


Appellant, 
Appeal from the 
VSe Circuit Court of 
Winnebago County. 
Rockford Gas-Light and Ccke Com- 
pany, a Corporation, 
Appellee. 
2381.4. 636 
Partlow, J. . 

Appellant Philip Vella, as stiministrator of the estate of Frank 
Vella, deceased, began suit in the cireuit court of Winnebago county 
against appellee, Rockford Gas-Light and Coke Company, a corporation, 
to recover damages caused by the alleged wrongful death of appellant's 
intestate. There was a trial by jury, judgment for appellee, and this 
appeal was prosecuted. 

The evidence shows that appellee was a public service corporatione 
On June 25, 1922, it excavated a trench for a gas mein on Orange 
street in the city of Rockford. The excavation was ten feet north of 
the center of the street, was about four and one half feet feep, and 
about two hundred and fifty feet long. When the men quit wrk 
Saturday afternoon about 4:30, five lighted lanterns were left hangim 
from hooks on standards, each of which was four feet long and was six 
inches in the ground, leaving forty-two inched above the ground. 

‘These lanterns were filled so they would burn Saturday night and until 
‘about two o‘clock on Sunday afternoon when they were refilled so they 


am burn during the remainder of Sunday afternoon and all of Sunday 


‘Night.. All of the lanterns are claimed b- appellee to heve been in 








‘good condition. Each had a red glass globe which was set in an iron 
‘frame which extended to the top of the globe and flared out. There 
was @ slip top to the frame which when pulled up went down inside the 
globe a quarter or a half an inch. The top and bottom of each lantern 
were perforated with small holes. The distance from the top of the 


bale to the top of the globe was eight and one-half inches. 
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Philip Vella, Administrator of the 
Estate of Frank Vella, deceased, 


Appellant, 
Appeal from the 
VSe Cireuit Court of 
Winnebago County. 
Rockford Gas-Light and Ccke Com- 


pany, a Corporation, 
Appellee. 
238 1.4. 636 


Partlow, J. 

Appellant Philip Vells, as siministrator of the estate of Frmk 
Vella, deceased, began suit in the cireuit court of Winnebsage county 
against appellee, Rockford Gas-light and Coke Company, a corporstion, 
to recover damages caused by the alleged wrongful death of appellant's 
intestate. There was a trial by jury, judgment for appellee, and this 
appeal was prosecuted. 

The evidence shows that sppellee was a public service corporatione 
On June 25, 1922, it excavated a trench for a gas main on Orange 
street in the city of Rockford. The excavation was ten feet north of 
the center of the street, was about four and one half feet @eep, and 
about two hundred and fifty feet long. When the men quit wrk 
Saturday afternoon about 4:30, five lighted lanterns were left hangim 
from hooks on standards, each of which wes four feet long and was six 
inches in the ground, leaving forty-two inche@ above the ground. 

These lanterns were filled so they would burn Saturday night and until 
about two o'clock on Sunday afternoon when they were refilled so they 
would burn during the remainder of Sunday afternoon and all of Sunday 
night... All of the lanterns are claimed b»- appellee to heve been in 

good condition. Each had a red glass globe which was set in an iron 


ame which extended to the top of the globe and flared out. There 








globe a quarter or a half an inch. The top and bottom of each lantern 
were perforated with small holes. The distance from the top of the 
ale to the top of the globe was eight and one-half inches. 

Philip Velle lived on Orange street about 500 feetfrom Nelwn 
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boulevard. His wife's mother lived in a frame house at the southeast 
corner of Nelson boulevard and Orange street. Vella had three child- 
ren, any, five years old, Frank three years old, and a baby three days 
ola. The wife of Vella was in bed with the new baby. During the week 
days when Vella was at work his mother#in-law looked after his wife 
and the children, but on Sundsy, the day of the accident, Vella took 
care of them. Shortly efter ten o'clock in the forenoon, the father 
fed the deceased, dressed him, and he went out on the pgrch to play 
with his brother. ‘The father looked out severel times ana saw them 
on the —™ About five minutes after the father looked out the 

last time, he saw the grendmother coming to his house with Frenk in 
her arms frightfully burned from which he died twenty-four hours 
later. The evidence shows this was about é6leven o'clock. 

Two witnesses testified they saw the accident. Vito Varpicelle, 
an Itealian, testified the two boys were playing in the street. They 
went up to the lantern et the ditch and were there four or five min- 
utes. There wes quite a wind blowing from the west, and suddenly us 
they were playing with the lantern, Frank's clothes caught fire. Vito 
ran and caught the child as he started to run toward the walk.. Vito 
took his cap and tried to put out the fire but did not succeed. He then 
tore the clothes fromthe child and some of the flesh came off with the 
elothing. Vito's hands were burned so he could not work for two weeks. 
He statted with the child to its father's house and turned it over to 
the grandmother. The testimony of Vito was corroborated, in the main, 
by Iufgi Verace, who testified he saw three children playing with tle 
light. They were sround it about five minutes. He went into the 
house where he remained a couple of minutes, and as he esme out he 
saw the child catch fire. The child started to run end Vito ran 
after him and tore his clothes off, and then the woman came snd took 
the boy. fhe witness testified he went to the lamp and saw the light 
coming out of the top of it like smoke, that there was kerosene all 
over it, and that*he turned the wick down. 

Signe Carlson testified on behalf of appellee that at 10; 20 
‘e' clock she passed the children who were in front of their grandmother's 


house. "They said they got matches," and I says “you shouldn't play- 
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you are liable to get hurt." 

Mat Martin, an employe of abpellee, went to the excavation on 
Sunday afternoon ebout two o'clock. He testified he filled the lanterns 
so they would burn through Sunday night; that all of them were on 
the standards where they had been placed the night before. The globes 
were all right. None of the lanterns was flaring up, and none of the 
globes was black on the inside. 

In rebuttal, Vito and Luigi testified they saw no metches at the 
time of the accident and did not see the children have matches. Vella 
testified the children were not where there were any matches, and they 
did not have any matches when they went out of the house. The grand- 
mother testified the boy smelled of kerosene while hs was in her arms; 
and shortly afterwards she went tovthe lentern and found kerosene over 
it, and something on the ground; that the globe was smokea; that 
one of appellee's men came about tvo o'clock in the afternoon and 
@leaned the black lantern and filled o11 of them. Appellee’s 
representative denied that he cleaned the lantern, but admitted thet 
he filled theme 

_ The @eclaration consisted of one original and one additional 
count. The original count alleged that appellee by its servants, 
negligently, carelessly, and improperly left said lanterns burning 
during Saturdey night and continued to let them burn through Sunday, 
and failed to extinguish them, and that deceased about eleven o'clock 
on Sunday left the home of his parents and went upon the public street 
and was attracted to said burning lantern, and to gratify his childish 
curiosity began playing with it and his clothing caught fire, and by 
reason thereof he died. The additional count is substantially the 
Seme es the original count, except, es it appears in the abstract, there 
is no allegation thet the lantern attracted the decoased. 

The appellant insists as ground for reversel thet the court 
pala permitted Signe Carlson to testify that the boys said they 


d matches, and she replied "you shouldn't play-you are liable to 






et hurt." Appellant insists that this evidence was not part of the 


gestag, for that reason was improperly admitted, end that its 
x > ; 
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admission constituted reversible error. Appellant also complains of 
erroneous instructions. On the other hand eppellee insists there was 
no error by any of these respects, that the lentern was not en attrace 
tive nuisance, and for thet reason the judgment should be affirmed 
regardless of eny defects in the recordd 

The first question we will con@ider is whether or not the evidence 
brings the appellee within the rule of an attractive nuisance. The 
doctrine of attractive nuisance srose out of the turn table cases. 

The doctrine upon which railroads have been held liable in turn table 
ceases is 1. -That the turn table is easily accessible to children. 

2. Theat it is peculisrly ettractive to children and calculated to 
entice them. . That when set in motion it is a souree of latent 
danger, 4. That it was left unguarded end unfestened although et 
Slight expense it could have been guarded and fastened. 5. That 

the company knew that children were accustomed to play there and 
ought to have known the danger to them. 10 L.ReA. 1115. 

In extending the doctrine announced in the turn table cases to 
other @nstruments which are likely to attrect children, certain rules 
govern. in McDermott vs. Burke, 256 Ill., 401, on page 406, the 
court amnounced the ruie as follows: "Under our decisions, which are 
most liberal to children, if the conditions are such thet the ower 
hay reasonably anticipate that children of such tender age as to be 
incapable of exercising proper care for their own gafety may, by their 
own instincts, be attracted to the dangerous thing snd thereby exposed 


to danger, he will be liable for an injury to a child so attracted, 


Tesulting from leaving the machine or dangerous thing exposed. Under 


such circumstances he would have good reason to expect that children, 










from their well known habits and nature, would be attracted to the 
dangerous thing, and its maintenance would amount to an implied invita- 
tion to them, so that they cannot be regarded as voluntary trespassers. 
(City of Pekin ve. MeMahon, 154 I11. 141) It isjnecessery element of 
the lisbility thet the thing which causes the injury is tempting ‘to 
hilaren and to constitute a means of attracting them upon the 


4 * 
Temises whieh the owner should anticipate. The dangerous thang must 
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be so logated as to attract them from the street or some public place 
wuere they ney be expected to be. An owner would not be liable if he 
maintsined something for nis own use which might be dangerous but 
which would only be found by children going upon his premises as 
trespassers. 1t was on this groung that the owner of the turn-table 
in Ste Louis, Vandalia and Terre Heute Railroad Co. v. Bell, 81 I1l. 
76, was held not guilty of such want of care as would lawfully charge 
it with damages for the accident. In that case the turn-table was 
not near any public street nor in a place where the public were in the 
habit of passing." 
Our attention hes not been called to any Illinois cases where 
the doctrine has been extended to injurves to children caused by 
Hive. On the contrary cases may be found where it has been held that 
the doctrine does not apply. 
In American Advertising and Bill Posting Co. vs. Flannigan, 100 
Tli. App. 452, it waehela that a lessee of premises who burned paper 
thereon in which a child at play on the lot fell and was burned, there 
being nothing attractive on the lot, was not guilty of negligence, and. 
was not liable under the doctrine of an attractive nuisance, 
In Newman v. Barber Asphalt Paving Company, 190 Ill. App. 636, a 
| Wagon loaded with hot asphalt was standing an the street waiting to 
be unloaded. Several. boys sitting on the curb were pulling out asphalt 


from openings in the bed of the wagon and they were rolling this as- 


phalt into balls. The team moved forward two or three feet and the 










'rear wheel ran over one of the boys killing him. It was held thet the 
‘doctrine of attractive nuisance did not apply under the circumstances 
“to » team and wagon or other vehicle standing or moving upon a publie 
street. 

. In Szymezak ve schillinger Bros. Co. 197 Til. App. 588, the 
‘defendant had a lot where he melted ter. After the tar was melted it 
was poured into barrels and akipwing allowed to cool. The plaintiff, 
who was 4 boy six years old jiving in the neighborhood, was playing 
‘on the lot with other children making tar balls. ie reached into one 


the barrels and burned his hand in the hot tar. It was held that 
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the barrel could not be said to possess a quality attfactive to 
children as does a turn-table, or push car, or boards or logs 
floating on a pool of water, which have been held to be attract- 
ive nuisances, and that there coulda be no recovery in the case. 

In 20 R.C. L. 95, magy cases are cited in support of the follow- 
ing statement. "As @ general proposition it seems that the danger 
from fire is one that every young child may be said to eppreciate." 

: In 29 Cyce 465, it is said:- The rule has heen held not to 
apply to fires, electric light poles, revolving doors, wagons, 
reilroad bridges, railroad cars, stone coping, or stock pens. 

In Madden v. Boston & Maine Railroad Company, 83 Atl. 130, 

the Supreme Court of Massachusetts refused to apply the doctrine 
to a case where a six year old girl was burned from a fire on a 
railroad right of way. The court said: "It is argued that the 
fire was attractive to children and that the defendant knowing this 
fact ought to have anticipated that they would trespass upon its 
right of way to play with the fire. But this assumption is not 
universally true, for many children are repelled by the sight of 
a conflagration." 
| (117 lowg v2) 
In Smith ve Illinois Central Railroed Co. 158 WN. '. 5&6,, 8 
smouldering fire was maintained by a railroad company in e rubbish 
dump in the yards of the railroad company located about fifteen 
feet north of the sidewalk on the north side of a public street. 
A oni, four years of age who was passing along the sidewalk, was 


“attracted by the fire and approached too near the embankment and 











fell into the fire and wes injured. The case was tried upon the 
theory that the fire constituted an attractive nuisance. The 
“Supreme Court of Towa held that the fire was not an attrective 
“muisance, end particularly emphasizes that the gist of the &tftract- 
‘tye nuisence theory is that the thing or contrivance which attract- 
ea children must be kek left unguerded. 

4 Tn Paolino vs. MeKendal, 24 R. I. 432, (53 Atl.268) the ower 
of premises upon which children were accustomed to play started a 


® 
An infant of tender years was attracted by the fire and was 
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burned. It was held that the owner, though he had taken no’ steps 
to keep children away, was not lisble under the attractive nuisance 
doctrine. 

In Erickson v. Great Northern Ry. Co. 82 Minn. 60, (84 N.Y. 
462) the defendant set fire to stumps and rubbish on its right of 
waye A child four years old went to the fire and while playing was 
burned and died. It was held that the doctrine of attractive 
nuisance should be limited to cases of ettractive and dangerous 
machinery and to other similar eases where the danger is latent; 
that the defendant was not bound to exercise due care to so guard 
the fire on its right of way so that children entering thereon 
could not come in contact with the fire although induced so to do 
by its attractiveness. 

In Butz vs. Cavanaugh, 137 Mo. 503 (38 5.i. 1104) a boy twelve 
years old went into an excavation near a street, on private property, 
end burned his feet in a smouldering fire. It was held that the 
defendant was not iiable even though a city ordinance required him 
to fill in or enclose the excavation. 

In the case at bar, appellee placed the lanterns along the line 
of the open ditch as a warning to the public during the night time. 
The only charge of negligence is that they were permitted to burn 
until eleven o'’ciock in the morning and that thay attracted the de- 
ceased. We do not think, under the authorities cited, that this 
constituted such an act of negligence as to make appellee liable. 
For this reason the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, Ls j 
SECOND DISTRICT. nee I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 






in 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


th 






ie above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this 7 day of 


the year of our Lord one thousand 
















nine hundred an 








lerk of the Appellate Court. 
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3 _ Present--The Hon. “NORMAN L. JONES, Presiding Justice. 
| - Hon. AvoUSTUS Ae PARTLOW, Justice. 
Hon. THOMAS M. snr, “Justice. . 
JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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Henry 0. Phillabaun, 
appellee, 
Appeal from the Circuit Court 
VB. 


of Peoria County 
The Lake Erie and Western 


Rai lroad Compeny, a corporation, 9 2 8 T oh 6 3 6 


appellant, 


Jett, RJ. 

This is an appeal prosecuted from a judgment obtained by 
Henry 0. Phillebaum, appellee, against the Lake Erie and Western 
Railroad Company, appellent, in the Cireuit Court of Peoria County, 
for $15,000,00, in an action on the case, for an injury alleged 
to have been sustained by appellee while in the employ of sppel- 
lant. 

The declaration consisted of three counts. The first count 
is based upon the Federal Safety Appliance Act, and alleges that 
appellee on the 29th day of August, 1921, was in the employ of 
appellant as a switchman at Kokomo, in the State of Indiana; that 
appellant was encaged in interstate commerce and that his duties 
required him to couple and uncouple cars; that it was the duty 
of appellant not to haul or use any cars in interstate commerce 
when the cars were not equipped with couplers which would couple 
automatiéally by impect; that appellant negligently, and wrong- 
fully hauled and permitted to be used and hauled on its tracks, 
cars which were then end there not equipped with couplers which 
would couple automatically by impact, and that the couplers on 
Said cars would not couple automatically by impact so as to avoid 
the necessity of men going between the ends of the cars to effect 


a coupling of the same; that said cars were then and there being 


_ heuled and used in interstate commerce and were loeded with ship- 





_ ments of interstete commerce; and that by resson of the condition 
m * 
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of the couplers it became and was necessary for appellee to gO 
between the ends of the cars in endeavoring to effect a coupling 
of the same; and that by reason thereof appellee was injured 
while between said cars, resulting in the amputation of his leg, 
whe second and thira counts were based upon the Employer's 
Liability Act, the second charging a negligent order to remove 
the cars, and the third moving of the cars without any order 
while appellee was between them, resulting in his injury. Apvel- 
lant filed a plea of the general issue. At the close of appel- 
-lee's evidence, the court, on motion of appellant, withdrew the 
second and third counts from the consideration of the jury. 

A triel was had and the jury returned » verdict for %15,000. 
and judgment was entered thereon as aforesaid. 

Appellee was in the employ of appellant at Kokomo, Indiana, 
as an extra switchman end as such was required to perform the 
usual duties of a switchmen, such as coupling and uncoupling cars, 
throwing switches and giving signals to the engineer. On the 
day of the accident his duties régeived him to do work near the 
engine end ell signels were given by him directly to the one in 

“charge of the engine. The engineer was one J. 4. Beck end the 
fireman was Verne Tolle, whe was an engineer but performing 
firemen's duties. Tolle was running the engine mms as engineer 
at the time of the accident, having exchanged work with the 
regular engineer sbout on four prior to the time of the injury. 
Tolle was an experienced engineer, however, and there is no charge 
in the declaration of any incompetency on his part. 

The switching crew of which appellee was a member, went to 
work about 6:30 A.M. on the morning of the accident, doing the 
ususl switching work of a switching erew in the yard at Kokomo, 
handling both loaded and empty suwe. Appellee had nothing to 
a0 with the origin or destination or billing of the cars or 
contents end had no personal kmowledge as to the origin or 


destination of any of the cars handled. Shortly after 11 
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o'clock, the foreman of the switching crew directed appellee 

and other members of the crew to take a T. & 0.C. car from the 
main track to another point in the yard. The main track runs 

in a northerly end southerly direction and on each side of the 
main treck there is a side track. The car to be moved was lovated 
nesr what is known es Havens Street and it was necessary for the 
engine and crew to go south on the main track from @ point near 
the junction of appellant's tracks with the P.C.c. & St. L. R.R* 
_ some two or three blocks north of where this car was located. 
The engine being used wes headed north and there were three cers 
attached to the south end of the engine. After receiving the 
orders to clear the main track, appellee took a position on the 
southeast corner of the south car attached to the engine, being 
a {E. & W. box car. He stood in the stirrup provided fox that 
purpose and gave the engineer a back-up signal by motioning with 
his right arm. The engine being headed north, Engineer Tolle 
was located on the east side and in a position to see appellee 
and observe the signals which he gave. In response to the signal 
fiven by appellee, the engineer backed the engine and cut of 
cars in a southerly direction down the main track toward the 

jm & O. C. car, to which coupling was to be made. As the cut 
approached the T. & 0. C. car, appellee gave an easy Signal by 
moving his hsnd backward and forward in front of his body, and 
just as the cars came together, he gave a stop signal and the 
engine and cut of cars were stopped, but for some reason, the 
coupling did not make and the 7. & O. C. car moved south on the 
main track about a cars length. 

Appellee then stepped off the stirrup from the southeast 
corner of the XE. & Wy car, and walked toward the T. & 0. CG. 
car which had stopped and then gave another back-up signal to 
the engineer which was responded to by a movement of the engine 
and cut of cars in a southerly direction toward the standing car. 


As the cut of cars neared the standing car, appellee geve a slow 
» 
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signal and as they came together, a stop signal, but again 

the coupling did not make, and the T. & 0. C. car moved south a 
short distance up against the head end of an extra freight train 
which was standing on the main track to the south of the 7. 

0. C. car. 

Appellee then walked toward the T- & 0. C. car, signalling 
the engineer to proceed in a southerly direction, and in response 
to such signal, the engine and cut of cars were moved south 
Slowly. During this time appellee wes in plain sight of Engin- 
eer Tolle, and as the cars approached the standing car, appellee 
gave a slow signel to which Engineer Tolle responded by reducing 
the speed, and a stop niane’ as the cars came together. Just as 
the cars came together, Engineer Tolle saw esppellee reach in a 
northerly direction with his right hand es though he was taking 
hold of the hand-hold on the southerly end of the L. E. & W. car, 
end at the same time throw his shoulders and head in an easterly 
Girection. As the cars came together engineer Tolle saw some- 
one approach appellee, causing engineer Tolle to think that 
appellee had been injured. As soon as he received a signal to 
back up, Blgineer Tolle moved northward a few feet, and brake- 
man Carroll of the extra freight, who head arrived at the location 
where appellee was, took appellee to the westerly side of the 
wut of cars. 

When brakeman Carroll reached appellee before the cut of 
cars had been backed up, he discovered that appellee's right foot 
wes fostenea between the jaws of the knuckles of the couplers 
on the Te & 0. C. and L. E. & We cars; that is, his foot and 
ankle were crushed between the ends of the couplers as they had 
locked in coming together making the coupling. In order to re- 
lease appellee's foot it was necessary for Carroll to reise the 
lift lever on the T. & 0. C. car which was located at the north 
east corner of that car, and then signal engineer Tolle to move 
bask in a northerly direction. By raising the lift lever, the 


_ lock pin in the T. & 0. C. coupler was released which permitted 
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the coupler jaws to open as the lL. E. & W. car wes moved north. 

It will be remembered that the sole count remaining in the 
declaration and upon which the verdict and judgment were rendered, 
is based upon the alleged violation of the Federal Safety Appliance 
Act. Under the condition of the pleadings and the evidence, the 
liability, if any must be determined with reference to the pro- 
visions of the Federal Safety Appliance Act, and as to whether 
the alleged violation wes the proximate cause of the accident 
and resulting injury. The Federal Safety Appliance Act provides, 
"It shall be unlawful * * * * * * to haul, or permit to be hseuled, 
or used, on its lines, any car used in moving interstate traffic 
not equipped with couplers coupling automatically by impact, snd 
which can be uncoupled without the necessity of men going between 
the ends of the cars." The claim of appellee is that the couplers 
in use on the two cars between which he was injured, ani pa rticu- 
lariy on the T. & 0. C. car did not have couplers which complied 
with the section of the statute above quoted, and that the feilure 
to comply with that statute was the proximate cause of the injury. 

Proximate cause has been defined to he, "An act which direct- 
ly produced or concurred directly in producing the injury, and the 
immediate, direct, or efficient cause of injury; ee? © that 
Which, in a natural and continuous sequence, unbroken by any 
new cause, produces thet event and without which thet event would 
not have occurred.” 32 Cyc. 745. 

"An intervening, efficient cause is a new and independent 
force which breaks the causal connection between the original 
wrong and the injury, and itself becomes the direct and im mediate, 
that is, the proximate cause of an injury." 

Pullman Palace Cer Company v. Laack, 143 Ill. 242. 

"If the negligence does nothing more than furnish ea condition 
by which the injury is made possible, and that condition causes 
an injury by the subsequent independent act of a third person, 


the two sre not concurrent and the existence of the condition is 
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not the proximate cause of the injury.” 
Seith vs. Commonwealth Electric Co. 241 Ill. 252.259. 

"Before there can be a recovery on account of alleged de- 
fective condition of coupler, the evidence must show that such 
ddfective condition was proximate cause of injury.” 

St. Le & S. F. R. Re vS. Conarty, 238 U.S. 243. 

"In order to enable en employee to recover when he has been 
injured by a car not properly equipped with sutomatic couplers, 
such improper equipment or the absence of an automatic coupler 
must be the proximate cause of his injury, and he has the burden 
to show thet such wes the fact." | 


Thornton's Federal Employers’ Liability Act & Safety 
Appliance Acts 3rd Edition, Par. 307, p. 469. 


Appellee testified that, the knuckle on the north end of the 
Te & O. C. Gar was open each time as the L. E. & W. car approach- 
ed and came in contact with it; that the couplers were in proper 
alignment but that on the two occasions prior to the time of his 
injury, the coupling did not make or hold. He also testified 
that after the second attempt and after the cut of cars was moving 
Slowly toward the standing T+ & 0. C. car, he gave a stop signal 
and that the cars were brought to a stop when the ends of the 
couplers were fourteen to seventeen inches apart; thet after the 
cars stopped he went in between the ends of the two cars, clos- 
ing the lamekle on the T+ & 0. C. car and found that the lock pin 
would not drop or lock; that when he found the pin would not drop, 
end he examined the couplers end taking the forefinger of his 
right hand, placed it in the hole at the bottom of the coupler 
and found that the pin was out of place and that the surface of 
the inside of the coupler where the pin was located, was rough; 
that he pulled the pin aver and it dropped and locked. 

He further testified that after so examining the T- &0. CG. 


) coupler end closing the knuckle, that he made no further attempt 


q 
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to open the kmugkle on the T° & 0. C. car by means of reising 
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the lift lever or otherwise, but that he decided then to open 
the knuckle on the so uth end of the .L. E. & W. car. The liét 
lever on the lL. E. & W. car was on the southwesterly corner and 
in order to reach that position, it was necessary that he got from 
his position on the east side of the two couplers to the west side. 
During all the time that he was working with the couplers, the 
testimony of appellee is that he was out of sight end view of the 
engineer operating the engine attached to the cut of cars. His 
testimony is that having decided to open the knuckle on the I. E. 
& We car, which opened toward the west he took hold of the grab 
iron of the T. & 0. ©. car with his left hand near the easterly 
side of the car and with his right hand took hold of the brake 
staff at the south end of the lL. E. & W. car, put his right foot 
on the drawbar on the flange side of the head of the drawbar on 
the T- & 0. C. car and attempted to raise himself over the couplers; 
that as he did so, the cars to his right attached to the engine 
moved south, bringing the drawbsar of the Ll. E. & W. car against the 
drawbar of the Te & 0. C. car and erushing his right foot snd ankle. 

He further claims that he did not, from the time the cars were 
stopped with the drawbars approximately fourteen to seventeen inches 
apert until they came together en his foot, give any signal of 
any kind or character to the engineer to move the cut of cars and 
thet the cars were moved without any direction or signel from hin. 
He further states thst as he grasped the hand hold on the T* & 0. Ce 
car end the brake staff on the lL. E. & W- car, he threw his shoulders 
back towerd the east and as he did so, after having placed his foot 
on the T. & 0. C. coupler, he felt the movement of the L. BE. & We 
car toward the other car but that he made no effort to take his 
foot from the coupler and thet his foot was caught between the ends 
of the drewbars. 

On the trial of this cause appellee offered the testimony of 
engineer Tolle, who was operating the engine at the time of the 
injury to eppellee, which wes contained in a deposition taken on 
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behalf of appellee, and the testimony of Tolle is to the effect 
that after the second attempt to cpuple the cars, appellee then 
gave the signal to back up which was obeyed by Tolle, and that no 
stop signal of any kind or chsracter was given by appellee; that 
no stop was made until the cars mame in contact and that appellee 
during all the time the cars were being moved, was in plaintview 
of Tolle, and that appellee did not go in between the cars et any 
time after the second attempt to couple the same. 

Eieinecr Tolle was also a witness on behalf of appellant upon 
the trial of said cause, and his testimony was to the same effect 
as his deposition, namely, that there was no movement of the cut 
of cars at any time without the direction and signal of appellee, 
and that appelice was at all times while the cars were in motion 
in his view, 

Appellee alone, wes in e position to mow whether the kmuckle 
on the ccuplers was open or closed at the time of the attempt to 
‘couple. While he testified that one of the kmuckles was open and 

the other closed on the first two sttemsts, the fact that the 
couplers opereted properly end without difficulty immediately 
following the injury indicates that the failure to couple in the 
first place was on account of the knuckles not being in proper 
alignment and the failure on the part of appellee to so Slign them 
before ettempting to make the coupling or that one of the knuckles 
was not opens 

At the time appellee claims to have examined the coupler on 

_ the Te & O. Ce car, and to have discovered that the lock pin would 
not drop by reason of the roughness of the surface of the coupler 
if the testimony of Tolle is true, he was standing at the northeest 

corner of the T+ & 0. C. car in sight of engineer Toble and not 
in @ position where he covld have examined the coupler. 
The record also discloses that the deposition of engineer 
Beck was taken by appellee prior to the trial and read in evidence 
“by him. Beck testified as to the two attempts to couple the cars 
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prior to the time of the accident and thet the third time 
the cars came together and stopped and Tolle said to him 
"I believe something hes happened to Otto," appellee. Beck 
further testified thet after each attempt to couple, the 
engine and cut of cars stood still until e signal was re- 
ceived from appellee, and that there was no stoppine of the 
engine or cut of cars from the time they sterted efter the 
second attempt until the cars came #ogether on the third 
attempt; thst following the injury he operated the engine when 
the ears were coupled together by brakeman Carroll, a member 
of the extra crew, that the cars attached to his engine were 
ebout ten feet from the Te & 0. C. car when he received the 
signel to back up, some three or four minutes after the sacci- 
dent; that when the signal was given, Carroll stood at the 
north end of the T- & 0. C. car where he could see him end that 
following the receipt of the signal to back up, he proceeded 
to obey such signal and move the cars south against the T. & 0.06. 
ear when the coupling was made; that the coupling held and only 
one attem pt was made to couple the same. 

Appellee also took the depositions of E. W. Smith and 
C. R. Eshelman prior to the trial of the case but did not offer 
or read them in evidence. Appellent offered them. Witness 
Smith testified he was Chief Inspector for the Lake Erie and 
Panhandle roads on the day of this occurrence and examined the 
ears within a few minutes after the accident occurred. His 
testimony is to the effect that he examined the couplers on 
“both ends of the T. & 0. C. car and found that they worked very 
good; that they were 0. K.; that is, everything was alright. 
That there was nothing wrong or out of repe ir with reference 
to the knuckles, thet they worked good; that he closed the 
knuckles and lifted the lift lever up and shut or closed it; 
that on each end of the cars there was nothing out of repair 
with si ae to the automatic couplers; thet he was familiar . 


with the requirements of the Interstate Commerce Commission 
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with reference to the safety appliances, knuckles, lift levers 
and grab irons and thet his examination disclosed thet there 
wes nothing out of reweir on either car; thet he made a report 
to the company of the condition of each car. 

The witness Eshelman, the other inspector, whose deposition 
was read by appellant, testified that he examined both cars and 
found the coupling apparatus in perfect condition; that he signed 
the joint report of inspection with Inspector Smith. The testi- 
mony of the inspectors with reference to the condition of the 
ears in question, is corroborated by the testimony of brakeman 
Carroll who made the coupling immediately following the injury 
to appellee. After Carroll had assisted appellee in releasing 
his foot and taking him to a shady spot beside the right-of—may 
he was ordered by his conductor to clear the main track and then 
couple the two cars together so that the track could be cleared. 

The following question was put to Carroll, "Tell us what you 
did from the time you got beck to the car until you got the cars 
coupled and started up to the upper end of the yard. Tell us in 
detail just what you did in reference to weikine that coupling.”:. 
He answered, "After I leid him in the shede and as I stated be- 
fore, I went back to the cars where the accident happened, and 
backed up the engine against this car and made the coupling snd 
pulled the cars down to the passing track and cleered the main 
and lined this swatch - for the main track; I just backed them 
up. The knuckles were cpen on the 7. & 0. C. car up against the 
engine; I didn't do anything, only backed up and coupled on to 
the car. The coupling made when I went back. It made perfectly 
when we went back and held when we started ahead and continued 


to hold until we took the car up to the north end of the yards. 


There was nothing unusual in the way thet coupling was made from 
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any other coupling." 







Brakeman Carroll also testified that the coupling made when 
“appellee's foot was causht and thet he pulled the pin in order 


‘to release appellee's foot. Carroll is corroborated in this 
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statement by car inspector Smith, that he found blood on the* 
face of the knuckles. 

Appellee was taken to a hospital shortly after receiving 
the injury end Day Hamilton ® company physician was called end 
the doctor testified, that appellee, in reply to @ question as 
to how the accident occurred, stated that he was pushing the 
coupling over with his foot and engine backed up. 

It is shown by the evidence appellee was femiliar with the 
rules and safety regulations issued by appellant, and that he 
had receipted for a copy of the same. The regulations prohibit 
any employee from Kicking drawbers, while cars are in motion, 
and also prohibit any employee from going between the ends of 
the cars to adjust couplers, or for any other purpose, without 
bringing the cars to a stop and heaving them separated at least 
fifty feet. 

The evidence shows appellee did not cause the cars to be 
separated at least fifty feet before attempting to make any 
adjustment of the couplers, and that he did not personally notify 
the engineer in charge of the engine, that he tntended to go 
between the cars for any purpose. 

In the suit of McCalmont v. Pemsylvania Railroad Company, 
£83 Federal, 736, decided October 4, 1922, affirming a judgment 
of the District Court of the United States, 273 Federal 231, it 
was cleimed that the Federal Safety Appliance Act had been 
violated. McCalmont was foreman of car inspectors for the 
Pennsy lvania Railrosd Company et Conwey where extensive yards 
were located. A car which hed just been losded at that point 
was found to have a coupler which required repairs, and the car 
wes switched to an adjoining track. MeCalmont, in the course of 
his inspection, observed the defective condition of the coupler 
and while repairing the same was injured by reason of another cer 
being kicked against it. MeCalmont failed to comply with the rule 
of the company, of which he had knowledge requiring the display 


of a flag or light at the end of the car before sttempting to 
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work upon it. 

The Circuit Court of Appeals held that the proximate 
cause of the injury to McCalmont, even though it be admitted 
that it was a violation of the Federal Safety Arpliance Act, 
Which furnished the condition permitting the accident, was 
the failure of McCelmont to observe and comply with the safety 
rule, provided for his protection. A petition for writ of 
certiorari was denied January 22, 1923, by the Supreme Court 
of the United Stetes, 423 Supreme Court Reporter, 250. 

In the cese of Francis v. Kansas City etc., Railwey 
Company, 110 Missouri, 387, 19 5.W. 935, it is said; "It 
would be most unreasonable and unjust, after imposing upon the 
master the duty of promulgating a rule for securing the safety 
of his servant, to permit the servant to recover from the master 
damages for injuries, which the observance of the rule would 
have prevented. As the master is bound at his peril, to make the 
rules, the servent should be equally bound, at his peril to obey 
them. In such case, the disaster is brought upon the servant by 
his own voluntary act, and he, and not the master, who has dis- 
charged his duty, should bear the consecuences. So it has been 
uniformly ruled." 

It is the contention of appellee that the couplers were 
defective because they did not couple automatically by impact, 
on the two attempts made immediately prior to the time that 
appellee wes injured. It is insisted by appellant that the 
law does not require it to have had a coupler, which under any 
and ell conditions and at all times, would couple automatically 
by impact. It is said by appellent, that any mechanical device 
is likely to fail under some conditions, and to require a carrier 
to furnish a device which will always, and under e11 circumstances 
work perfectly, is beyohd the meaning and intent of the Federal 
Safety Appliance Act. 




























sow ,aebfooe dat watt tarrog ROFtEEatoo atts | 
yietas oft f$tw ¢frso baie svreedo ot Pnvmearew Yo o0Es 
so tiew toh dortyiew © (neldoetot” elit 16T Bo re 
er00 enterese edt yd .88eL Las yracrist belneb “ew tr toitrso 
.08 ,tetroqem tiso'l smerene SD eater? Kevint ene te 
Uawiish ..ofe ytiO esa iv ‘efonar® to soi ot ar 
$1” hiss of $F QS WH.B-eL VSS" Pavoeeee Ofe Tage 
edt mows actioamt rotha ,tertiar hoe efdanoasoruts Fatt ed 8En 
ytetee oft gitimoes tot fer o gattagiemory’ re yt Lidice 
totadm sdf mort tevesor of dsvxsu ext there od “/vaevtee 
'  Biaow efbr adit to senerresdo eft doidw Bolte at 0" - 
ont ots ot  _Iiveq eft #e hnstod at ‘etmen edt ek > 
yodo of Linew-elt te ,taod yliesge sd biaote snavesies ove 
qd tuavree of? mony ¢Hanotd et tetdseth odd een: oie esti "6 
-ath eed ofw , tedden efd tom fas fod Sne °, toa ye 
seed nad ti 08 ,ae0nespeanon oft xaed bivate mye 


toagqmt yf ELLaottemotys efqaoe tot SED penetrates ) 
stadt omtt eft of roti ylots! bent obs er ow’ 
ott tedd taslfeqqs yd botefent ef #1 oonethtE 
yee rene dottw ,1slqeos ¢ bad vad OF tt ot tuper 
eect siqreo bicow ,eemtt £60 ae 


Okita ertapet ot pete won) 608 sb ‘vomits 2 
5. seonstemsnt s fie rehad bie ,syawle (fiw Ho 
Lexebe® att to corm: ee: . 


Se eet eee 3H Eyles i pics a aren i i r 


ee As See eee 





13 


In St. Louis Southwestern Reilroad Company vs. Bounds, 

244 S. W. Reporter, 1099, e case in which Bounds, a brakeman 
employed by the railway company, and having tho duty of giving 
Signals, as well as coupling cars, had attempted to couple certain 
ears together. After the coupling had apparentiy been made he 
connected the air hose and gave the signel for the engine to 

pull ahead. When the engine moved, he discovered that the coupl- 
ing had not msde and efter the forward car had been moved some 
six feet, the same was stopped and he went in between the cars 
for the purpose of doing something in connection with the coup- 
ling apparatus. While in that position, the cars noiselessly 
rolled down against the engine, erushing him between the two 
drawbars. Immediately following the accident it was discovered 
that the coupling between the cars and engine had made. Recovery 
was sought on the ground thet there had been e violation of the 
Federal Safety Appliance Act. A judgment was hed in the court 
below but the Court of Appeals reversed the same on the ground 
that there was no liability under the Federal Safety hppidasee 
Act, it not appearing that there wes any defect. 

In deciding the case the court, at page 1102 said: “Neither 
the language norm the purpose of the Statute requires the equip- 
ment of cars with appliances that will cperate with unfailing 
precision on every oceasion. Such a degree of perfection is not 
essential to the safety of the employee for whose protection 
the equipment is required. It may be expected, from the very 
construction of such devices that in the course of time, and 
under the unavoidable, varying conditions incident to reailwey 
traffig, there may be occasions when more than one impact may 
be required in order to effect = coupling. * * * * * It would 
be manifestly unfair to hold that the carrier had violated the 
Statute until the inefficiencies of the devic es had been 
disclosed¢sby some reasonable test that would justify the con- 
clusion that it was defective." 
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In view of the facts a@ disclosed by this record, and 
the law arising therefrom, we sre of the opinion appellee has 
not made out his exse as alleged in the declaration. We are 
not prepared to say the weight of the evidence sustains the 
contention of appellee, that the alleged defective condition 
of the coupler, or either of them, was the proximate cause of 
the injury sustained by him. The record fails to disclose 
feute by which it can be fairly claimed appellee's act, in 
climbing between the cars, was set in motion by a defective 
condition of the couplers or either of them. 

If we take the statement of appellee, that it was an 
improper movement of the cars, which caused the accident, it 
necessgrily follows that it was occasioned by en intervening 
cause. The condition of the coupler es claimed by sppellee 
cannot under the facts, be said to be a concurrent, proximate 
cause, with the improper movement of the cars. If the alleged 
negligence does nothing more then furnish a condition by which 
an injury is made possible, and that condition causes an injury 
by the subsequent, independent ect of a third person, the two 
are not concurrent acts of negligence, and the condition com- 
plained of is not the proximate cause of the injury. 

Curran v. C° & We I. ReR. Coe 289 I11. 111-119. 

If it be true as insisted by appellee that he closed the 
foupler on the south car, and remedied whet defect there was in 
the coupler, end then attempted to cross the track between the 
ears, the accident cannot be said to be caused by the defect, 
but a new agency intervened; thet is, his own act in attempting 
to cross the track between the cars, or to connect the couplers 
in position. 

The rules of appellant company were known to appellee; 
the violation by an employee of a positive rule of which he 
has knowledge, bers a recovery, when the violation of the rele 


is the proximate cause of the injury. 
: x 
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We, therefore, conclude thet the verdict of the jury 
was against the manifest weight of the evidence. The judgment 
must be reversed and the cause remanded. 


Reversed end remended. 
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STATE OF ILLINOIS, ss 
_ SECOND DISTRICT. J, JUSTUS L. JOHNSON, Clerk of the Appellate Court 


on and for said Second District of the State of Illinois, and eae of the Records and Seal thereof, 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this 7 
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71363 Agente 10 


Mason W. Loomis, Eva K. Loomis, 
E. E. Hook, and Alex Manthey, 


Appellants, 
vs 
Appeal from 
Grant W. Miller, Jessie Pringle, Cireuit Court 
Mrs. D. He. Pringle, Thomas H. Condon Will County 


and William E. Loomis, Trustees of a 
certain trust known as International 
ilies wasaree, Ltd. ST. Hert, si 6 
Appellees. » 3 8 1 Ae 0 3 

Jett, Peds 

This is a bill filed by Mason W. Loomis, Eva Ke Loomis, 
Ee Es Hook and Alex Manthey, appellants, against Grant W. Miller, 
Jessie Pringle, Thomas H. Condon and William Ee Loomis, Trustees 
of a certain $rust known as International Milk Flour Company Ltd. 
 S- T. Hart, General Manager, appellees, to quiet title to certain 
lands and premises and to cancel a contract to repurchase. In 
bhher words the question involved is whether or not a warranty deed 
and a contemporaneous agreement or option to repurchase given the 
grantor, constitute an absolute conveyance or mortgage. Appellees 
answered the bill and the International Milk Flour Company, Ltd. 
by leave of the court, filed a cross bill. 

On hearing the court entered a decree dismissing the 
original bill and granting the relief as preyed for in the cross 
bill and the appellants prosecute this appeal. 

Mason We Loomis, one of the complainants in the original 
bill charges that he is seized in fee simple and is in possession 
of the following deseribed real estate: The South Half of the North 
West Quarter of Section 36, except the South Forty rods of that part 
lying West of the Highway, containing in all seventy-seven acres 
situated in Township Thirty-seven, North, Range 10, East of the 


Third Principal Meridian in Du Page Township, Will County, Illinois. 
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It is alleged that the complainant E. E. Hook is the 
owndr in fee simple and is in possession of the following 
describea reaj estate, to-wit; That part of the North East 
fractional quarter of Section Thirty-Five described as Twenty 
acres next South of the north twenty acres of the North East 
fractional part of Section 355 except a certain right of way 
: of C @ Ry. and Chicago & Joliet Electric line, and in said 
bill described more minutely, and as being in Township 37 North 
Range 10, East of the Third Principal Meridian, containing 
18,16 acres more or less; that the complainant Alex Manthey 
is the agent and tenant in possession for Mason We Loomis 
of the real estate first described herein and that his 
tenancy of said real estate is from month to month under an 
agreement with said Loomis whereby complainant Manthey 
expects to purchase a part of the land, or had contracted to 
purchase, from said Loomis on the clearing of title thereto 
by this proceeding. | 

It is alleged in the bill that the said Mason W. Loomis 
adquired title to the real estate herein described from Grant 
W. Miller aggregating about 100 acres by a warranty deed, on 
January 30, 1922 subject to a erkenre in favor of the State 
Bank of Orion, of Orion, Henry County, Illinois, which seid 
mortgage at time of said deed amounted to 42800; that on May 
4, 1922, the said Miller to correct an error in the descrip- 
tion in the first deed executed a second deed to the said 
Mason W. Loomis. At the time of the making of the first deed 
a contract was entered into by the said Mason W. Loomis and 
the said Grant W. Miller, by which Miller was given the option 
to repurchase the said lands and premises. The contract re- 
cited that the said Miller had conveyed to the said Mason 
W. Loomis the said lands and premises and among other things 


provided: "Whereas it is the desire of the parties hereto that 
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36 
the party of the first part have the privilege of re- 
purchasing the property herein before described, now therefore, 
for and in consideration for the sum of $1.00 and other good 
and valuable consideration receipt of which is hereby ac- 
knowledged, it is hereby mutually agreed as follows: that 
the party of the first part have the privilege of repurchasing 
the equity in the above described property on or before April 
30, 1922, for the sume of $5552.51 subject to a mortgage of 
$2800, expiring by extension on omfabout September 1, 1922. 
It is Sarvins mutually agreed by and between the parties 
hereto that time is the essence of this contract and that if 
the privilege of repurchasing hereinbefore provided for is not 
complied with strictly and promptly then this contract is to 
be "null and void". It is further mutually agreed by and be-— 
tween the parties hereto that in case of the repurchase by 
party of the first part from party of the second part, his 
heirs, executors, admifiistrators or assigns that the said 
party of the second p¢rt, his heirs, executors, administrators 
or assigns shall only be called upon to reconvey to the said 
party of the first part his, heirs, executors, administrators, 
or assigns so much property as has been by said warranty deed 
heretofore mentioned conveyed by party of the first part to 
party of the second part hereto. 

On January 31, 1922, the said Miller assigned all of 
his right, title and interest in said contract of repurchase 
to International Milk Flour Company Ltd. 

On January 5, 1923, the said Grant W. Miller conveyed 
and quiet claimed all interests in said lands described in 
said bill, to the said International Milk Flour Company Lpd. 
The evidence shows that the said Miller held the title to the 
Said lands and premises involved in this proceeding in trust 

_for the said International Milk Flour Company, and that there 


is no controversy between Miller and the Flour Company to the 
2 





ye. 
ei 


at 


» 


ae, Nt See 


ae 
ja 


Se 


} 


ste 


BE 
ys 
'. 


orc oS ee eee ee ee. 


ee 
J 
a 
hs 
‘ 

























































-9t To petsyics odd evad drag terit edt to yt 
inaxtatgees eit teat bagetiz at oe 

exoteredt wom .Sodixoseb seed a yttegorg add gq. 

aeaney ah ad Org elaqeke eax ih. 

Boog todto bas 00, ) to muse edt xot ‘no ttete 2 mb 

¢ te8 tiw-ot. wiutad Peat. bodirone 

“98 yeeored at dota xo tqteoot aottsreb taxon of ; 

: ; oe PhS te KO PLGoak bal oe pels gf yrs 

tact sawo Lot es Boomge vLewtom ydeted ‘Ong 

ie é GET eee ROY Hire 20 kl ey Ft aexae 

gatesdornyet to egelivizg ont evsd Taq teritt edt to ys : 

he SBOLIGOR 20 ee, Music Pal 

frega oroted to 10 qizego7y bedizoeeb evods edt nt [pe 
j LD Fal igk..d gee tag. S88 oR 

te egegdzom 2 8 ot toot dwa £8.8888¢ to omre edt tot 

at (arial Ope Segsre 

sser ,f rodnot gee duos x0 notanetxe vd guirt 

Ga ORE be ieee SO rae: 

“godttog ‘oat sorted ‘has vd beetgs vilewsen e1 

Songs Feds geao's. te eeoe Pree) a: 
e touts bas toszinco atid ro eomenEe edd at emtt ted¢ 

ieeowsern ee tied: ae coe 

ton at nt Bobtvoxg orotedntered gutasdoxsget ‘to egeliving act 

Det ipemed seh OF ei aes Box age > 

o¢ at toaxtxoo aids ned? eiiqaesy hae ytotxte tb teat 


uf S28 





RA) eee Dee a9 

-od bus ad ‘ene eitaston sediuet pe aT 
3 ‘ i Cia Pa hey SB i PLE ies Ra i a 
sasdionmer ont te cago at tedt ofexed gel 

a SOR Bs Gee ! lh Sg RIE 
tke baooee edi 9 hare | most ie “fault, Romy A 

‘hice pa test emgtees £0 aoterta Rimbs atotno 

perry ty yet 

t tot iad @ ant a t 0098 
a%0 atte te mbs 30 ooze et at {P86 bu0008 
Be Ifs 


‘a , 


bisa oud ot qeoreooes ot nog beLise od 

: eyo heer ; 
fovteintnbs otupexe axted att traq teri | 
we ph in wits if hy Pe Be RBRe 
beeb (iaerisw bige ye need Ga 88 panenert 4 domm 08, 8 
ape 2 et lirte Ltn 


of trsq taxtt ot xo xin yd hayevaoo bono tiaon 


bide 9 0 18 Jet Ding ids oe 
7 soferod $2aq bu 
O88e «et. betiuwrome Beek) Iie Tho ets iar 


a yi i te2 id 


to {fe bong aes 9LLEK ‘bisa egy 


eoadommger to toast aoe bise mt jaozsda 
29h Suse 2 Bewnoeae ae 

abi Yasqmod z0 

b.nebhas te anes picud 

beyev oo rolite “W ws bisa edt ,Sgert 
os * gr | ae Ce) me ry hae rae, 
ai beditoael abel bisa at steoteda 
Levin oat Tot Liat deci 

+b I we D qwolt aftm fenot st. 
de . oqo ere eee mo ntanxed nt 
edt ot eitht ont bLed soll ie das 
; a r ; ah! Me 4 


Y0000% eiat ah lex 7 
By nt gatboco re gaa lnaty 0 


oe 


4 

-gwnership of said lands. In June 1922, Loomis was paid, 
“from the funds of the cross complainant, $100.00; which pay- 
ment was made for the purpose of extending the time to re- 
purchase the lands. 

It is the contention of appellants the deeds of convey- 
‘ace executed by Miller constituted an absolute conveyance 
of the 100 acres in question to Mason W. Loomis; that when 
a deed waggexectted to appellant Hook that the grantor Loomis 
had freed himself from any obligation to resell the land in 
question to Miller or his assigns; that Hook got a fee simple 
title to the 18.16 acres; that when Manthey entered into a 
contract to purchase approximately cight acres, that Loomis 
had legal title to the eight acres and that Manthey now has 
@ valid and legal right to receive a deed of the eight acres 
from Loomis on the completion of his payments under said contract; 
that in-as-much as the deeds and the transaction constitute 
an absolute conveyance of the 100 acres to Loomis, he is not 
compelled by any law or any rule of equity to account to appellee, 
National Milk Flour Co. Ltd. 

It is the contention of cross compleinant that the deed 
given to Loomis by Miller together with the contract doncurrent- 
ly entered into, between Miller and Loomis, constitute a 
mortgage and that the equity in the land in question is in 
International Milk Flour Co. Ltd. It was stipulated on the 
trial that the trustees of the said Milk Flour Company, Ltd. 
at the time of the institution of the suit were Jessie Pringle. 
Mrs. ps B= Pringle, Thomas H. Condon, and William E. Loomis; 
that Sidney T. Hart, William H. Brown, Thomas H. Gendon and 
Walter C. Brown were trustees of the common Law trust in the 
month of December 1921, and until some time in May 1922; that the 
declaration of the trust was recorded in La Porte County, 
Indiana in 19¥8. Loomis recognized Hart and Brown; he kmew 


PS the International Milk Flour Company was a trust and that Hart 















r! af a seid Pe. as ee i oe 3 aa vi 
| ,bieq asw almoot sger ont, ot abaet Bkee % i te 
q uleredt Yr megong ae bi ¥ 

-gaq dokdw ;00. ort ,Snente ramon anoro ‘edt kee 4 Abner 

} “wo % P wok a et 2 eee TG 


-9t ot ott = gutbnodxe to seo, edt rot ebsm E 
Pe aOR 2 OO at 


: a ae 
mf rr Ra bs a mh tie yi 
- rus ae ~~ ft. i, 


-Yovio0o to abeob adit stnelfoqea ‘ye mobineanoo of ont 


Fe) 0G 
ar 


t 
bat) 


eonayeriies etvlouds me bedwe Liaxeo oLLEt xO | pai 


ae at is 5 oor 


nodw tedt atmo a noeaN ot nottaeup at Heres ag gs 
Dees Rs Le i 

































ainood cotnsts oat gust oot tasileq¢s ot Sed 


LO Ro ekeree Ve 


om acme ar be é 

at Sot ont [Levet ot mo ttsgildo yas: mere. tLloam ted seo ‘a | 
+ % Bm Bey i) G Wa ’ bE oe RIES | FET ‘ 
© elguta ost 8 fos 1008 tact yengteas ant <0 voLliM ot xottaon 


a0. 
SL es Mm 8 oo. ee ML ve, carta 


9 8 otmk poustae yoritualt nose tests ya0to8 ar-8E ot 


renqes to opel ives 





ee as 


a aad wor veddnalt teat bas “aet0s | tast0 oft ot erint 
eoros-tiig te. od? ‘to Seed a" evievet ot tty he teger bre 


i s Pee og 


- steatta09 bise robaur atnemeed ald ‘to nobtotqueo edt r at mo 
Ue ain 8: Be 
otwt Htenoo noltesansrt ond ‘bes abeab eat * ‘oxritt 


vi] 


Pca 


rd ay Ns 


TTR ood its 


> fon ei of ,eioool ot actos oor ar to 90: 
by cae pS Baty. OR oc 


,eeffeqqs of tryoo08 ot vttope to olay ne 0 wal ene yd bell 


rie LIBne aire 
bet 400° TwOlt aM Faas 


boob edt ted tisstafqnoo aaoro to nobtne%s09 ee 


Meri 4-028 Ae te ET 08 ada 

-taertvonob toattn0o ent atttw rodtogot TOLL iM ve atnooi ot 
ye) oLenenr O% 

. 3 otwtttance aimood bre north noorted oe 
| i 8 8 | Fuera au 
S nk et mottaoup at bust edt at Ytkspe! ont tadt 


wd 


odd no Sete legtta asw or m4 +00 s00% sien 


wens 


bt2 emadimod ole 08 bia edt ‘to “gootant: 
oignitd steeet orew tye oft to no ttet teat oat 


pons Dike ae 


jeimood 2 ms hietw bus | obo" “Ht amon? , 


brie wolee E eamo? OTE iz mat LIEW 
rere ieee et ey ets a ee 


edt mk test wal momen edt to shetan priiet word 


rig uM 







3 eer Aft: A, ip fy dt 
et tan? yee t yen mk neal onde tttea pe 
aye: ak Seva mn, 





Van 
ep 


5e 


and Brown were two of the trustees. 

It is show by the evidence that the cross complainant 
in December 1921, wes indebted to Edward Hines Lumber Company; 
at that time the complainant, Mason W. Loomis, was employed 
by said lumber company and it was, in part, his business top 
collect the claim due the lumber company from the cross com- 
plainant. As Miller held title to the lands in question for 
the use of the Milk Flour Company an arrangement was entered 
into by which Miller with the approvel and sanction of the 
Milk Company was to borrow %3000 from Loomis and that Miller 
was to give a deed tothe land to secure the payment thereof. 
Loomis advanced $5000 and Miller executed and delivered the 
deed and thereupon the indebtedness due the Hines Lumber 
Company was paid. It appears that at the time the $3000 
was loaned by Loomis that it was agreed that the said $3000 
should be repaid to Loomis on or before April 30, 1922 to- 
gether with a premium amounting to °552.50; that upon ‘pay~ 
ment of said sum of “3552.50 the said Loomis would re- 
convey the said lands to Miller or his assigns. Loomis was 
to receive a bonus for his loan and it is shown by the con- 
tract entered into between Miller and Loomis in which the 
privileges of repurchasing the equity in the property was 
given. A clause of that cdntract reads as follows: "That 
the party of the first part have the privilege of repurchasing 
the equity in the above described property on or before 
April 30, 1922 for the sum of $3552.50 subject to a mortgage 
of $2800 expiring by extension on or about September 1, 1922." 

It appears by the terms upon which the premises were to 
be repurchased or reconveyed that Loomis charged interest 
on the money involved on the bonus of $500. This is quite 
evident from the following: The principal of the loan was 
$3000, bonus $500 and interest at #g% 6% on $3500 for 3 months 


* 
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the amount upon receipt of which Loomis was to reconvey. Loomis 
never at any time attempted to take actual possession of the 
premises until After July 5, 1922. 

One element that enters into this case thet is a circum- 
stance proper to be taken into consideration in determingng 
the issues is the value of the property itself. The deed to 
Miller recite@ a consideration of $12,000 and is subject to 
an encumbrance which from exhibits offered by appellants seems 
to be $2800. Loomis sold 18.16 acres of the land for $2240.00, 
and has contracted to sell between seven and eight acres for 
$2750.00 leaving him about 75 acres subject to a mortgage of 
$1500 which sum remains due the bank that holds the mortgage, 
payments having teen made on the mortgage when payments were 
made to Loomis for land sold. Loomis received and contracted 
to receive $4990.00 besides rents and what was paid for 
extensions. Loomis says the land is worth %10,000; that he 

_Pplaced the value around $100 per acre in August 1922. 

It is contended by appellants $hat by the contemporaneous 
contract appellee head a right to redeem until April 50, 1922. 
Notwithstanding thet contention complainant Loomis notified 
the International Milk Flour Company through one Campbell 
Marvin, concerning the failure to pay for the extension through 
the month of May 1922ena the feilure to pay the 1922 taxes as 
agreed by Miller end Mert. two of the trustees of the Milk 
Flour Company. It will be remembered that on June 4, 1922, 
Loomis received from Campbell Marvin, representing the Milk 
Company, a check for “100 for the May extension and for an 
extension during the month of June. Loomis evidently, by his 


act, recognized the fact that there was an agreement for the 


extension of time in which to redeem and he accepted a con- 


sideration of %100 that was paid for the express purpose of 


extending the time. 
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The question now to be determined is, was the de@a in 
question an absolute sale and conveyance, or was it in connect- 
ion with the agreement for a repurchase by the grantor a mortgage? 
The answer to this question, of course, deperids upon what was 
tntended.by the parties to it at the time of its execution. 
In arriving at the intention of the parties the instrument it- 
self must be first looked to, for, as a general rule, where 
there is nothing equivocal or ambiguous in the terms of a 
written instrument itéshould be given effect according to the 
plain and obvious import of the language used, unless to do 
so would lead to unreasonable or absurd consequences. A well 
established exception to this general rule is found in the 
law of mortgages, which permits the showing of a deed plein 
ard unambigious in its terms, and absolute on its face, to be 
@ mortgage or merely security for the loan of money, or for 
the performance of some other act or duty. Bearss ve Ford, 

108 Ill. 16-22-23, 

The rule of law is well settled in this state in cases 
of this character. The «question presented and determinative 
of the case is one of fect only. The weight neowries to the 
finding of fact by the trial judge who has seen and heard the 
witnesses is also We be considered in passing upon the question 
here presented. story vs Springer, 155 Ill. 205. 

The question of the intention of the party must be as- 
certained from all of the surrounding circumstances. 
Preschbaker vs Heirs of Feamen, 32 Ill. 475. 

It is earnestly insisted in this case that because of the 
fact it is recited time is the essence of the contract, that 
for thet reason the contention of complainant in the original 
bill should be sustained. This fact does not bar the right 


to redeem. 
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8. 
Tenney vs Nicholson, 87 Ill. 464. 

It will be remembered thet forfeitures are not regarded 
with favor by courts of equity and under the peculiar facts 
es this case the complainants in the original bill have not 
made such a showing to authorize a decree by reason of the 
fact that time is the essence of the contract. 

The maxim of equity, once a mortgage always a mortgage, 
end the true character of every conveyance of land is open to 
inquiry and investigation no matter what form the parties 
hay have given the transaction. Wynkoop vs Cowing, 21 Ill. 
570-580 and cases cited. 

From a mere statement of the facts in this cause the con- 
clusion is irresistible, that when Loomis lent the $3000, 
the deed to the land was taken as security for the debt. His 
subsequent conduct so indicates. The cross complainant agrees 
to carry out the terms of the contracts of sale made or 
promised to be made by Loomis as is disclosed in the record. 
Under the peculiar facts in this cause the equities are with 
the cross complainant. 


The conelusion of the trial Judge on conflicting evidence 





should not be @isregardea unless manifestly erroneous. 

In conslusion we are of the opinion that the chancellor 
committed no error in rendering the decree in favor of the 
cross complainant. The decree of the Circuit Court of Will 
County if affirmed. 


DECREE AFFIRMED. 
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STATE OF ILLINOIS, l ss 
SECOND DISTRICT. bea I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 
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In Testimony Whereof, I hereunto set my hand and affix a seal of 


iy said Appellate Court, at Ottawa, this SA ad day of 














if the year of our Lord one thousand 


nine hundred a AANA. 


; CG of the Appellate Court. 
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and twenty-fi it and for the Second District of the 


: State of Illinois: 
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es Hon. NORMAN L. JONES, Presiding Justice. 


“Hon: AUGUSTUS A. PARTLOW, Justice. ee 









Hon. THOMAS M. JETT, “Justice. 
JUSTUS L. JOHNSON, Clerk. 
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E. J. WELTER, Sherif?. 
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7397 Agenda 25. 
REBECCA MCCORMICK AND 
ARABELLA McCORMICK, 


APPELLEES 
3 APPEAL FROM THE 
vs 
CIRCUIT COURT OF 
CITY OF PERU, LA SALLE COUNTY. 
APPELLANT » 3 & 7 Gq 4 7 
Jett, Pede? ; 


Rebecca McCormick and Arabella McCormick, appellees, 
prought this suit in the Circuit Court of LaSalle County, 
against the City of Peru, appellant, for the recovery of 
damages alleged to have been sustained by them, through the 
action of the officers of said city in turning off electric 
current supplied to them by the city. Thejsuit was one in case, 
and the trial progressed to the close of the testimony of 
appellees at which time the court indicated that it would 
sustain a motion to direct a verdict because a contract was 
sought to be established and a recovery had under it. , Such 
proceedings were had that appellees were permitted to amend 
preaecipe, summons and declaration with a view of changing 
the action from one in case to assumpsit. The only 
change made in the amendment however was in crossing out 
‘ the word case and inserting the word assumpsit in the 
1 praecipe, summons and in the introduction of the, declaration, 


and adding the words, “on promises" after the word case. 








A plea to the amended declaration was filed with notice 
of special defenses to be given thereunder. A jury triel ‘” 
% was had and a verdict rendered in favor of appellee for 
4q Seven Hundred and Niney-one Dollars. After a denial of 
motions for new trial, and in arrest of judgment, judgment 


: x 
NaS rendered on the verdict and the appellant prosecutes this 
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appeal. 

It appears from the evidence that appellees are the owm- 
ers of farm lands adjoining the City of Peru, and claim they 
entered into a contract with the superintendent of the water 
works and light plant of said city, for the furnishing of 
electric current to them for use on the farm in operating straw 
bailers, grain elevators, corn shellers, pumps and other 
machinery. The alleged contract, if one was entered into, was 

-an oral one, with no limitation as to its duration. The city 
erectéd an extension of its line to the farm and installed a 
meter for which appellees paid. This arrangement continued for 
something like four years, when the meter got out of order and 

charges were thén ede, fo upon a flat rate basis. Later on 
appellees claimed they were being ovef charged, and refused 

to pay the bills rendered them and the city cut off the service. 

Appellant sssigns a number of reasons for a reversal of 

‘the judgment and among them are-that there is no merit in appel- 


lees elaim under the pleadings; that no contract was proven; 




















that the court admitted incompetent evidence on behalf of appellees; 
that appellees are bound by the remedy they selected because pre- 
‘vious to the institution of the suit they filed a bill in 
ighancery to compel the city to furnish them with electric current 
and for an accounting, and that the suit as made in the bill 

wes settled and dismissed, and having elected this remedy in 
Baquity, they can not prosecute this case; that the court erred 
in not directing a verdict at the close of plaintiff's testimony 
“and at the close of all the evidence; that the court failed to 
‘apply the correct rule for the measure of damages; that it was 
error in denying the motions for a new triel and in arrest of 
judgment. 

Appellees rest their case on the following. 1. The city 
while acting in its proprietary right, for a good consideration, 


contracted to furnish = power at a certain price under an 
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“ordinance giving the superintendent power to make such con- 
tract, and it should be binding, especially, when appellees were 
i roveed to outlay a considerable sum of money in order that the 
Feontract might be carried out while it remained in full force and 
effect. 

** wnat the charges for power made against appellee, were 
maliciously excessive, false, unjust, exhorbitant and not based 
upon any agreement which would warrant their enforcement. 

3. That the ordinances passed by the City of Peru in 
August 1915, and in December 1915, fixing prices of electric 
lights or power, furnished by the city, in law did not in any 
manner, repeal, annul or modify, any agreement theretofore, for 
a valuable consideration made with appellees by the superintendent 
of the light and water committeé, while said superintendent, 
in making the agreement with appellees acted with authority under 
en ordinance of the city, mor did the city in any manner repudiate 
‘the same. | 
4. That the city arbitrarily, wrongfully and unlawfully, 
and without any just cause, while knowing the great damage which 
would be suffered, cut off the electric power theretofore 
Bani shea to appellees by agreement. 

m\ 5. That a large amount of damage was suffered because 
of the wrongfuleconduct on the part of the dity in turning off 
‘the electric sina, 


6. That appellees were not bound to pay to appellant 












‘exessive and unjust demands. 

| It is certainly difficult, from the pleadings, to determine 
just what issues are raised, and it is likewise true that we 

have had sie difficulty in ascertaining from the record what the 
real facts are in the case. That this suit was originally an 
action on the case, was confessed by appellees, when at the 

lose of the testimony on the first hearing, they asked leave 


“amend the declaration so as to make it a proceeding in 


a 
‘Sumpsit. It is not the name that is given to a declaration 
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Pz. 
“thet determines the character of action; tilt action must be 
determined from the averments of the Reclamation. If this was 
ban action, in the first instance, in case, we are unable to 
“perceive that by reason of the only amandments made, it can be 
said thet it is now a suit in assumpsit. 

After leave to amend was granted, the praecipe and summons 


‘ere in assumpsit, while the averments of the counts of the 










Maeclaration are in case. No amendment or change in the allega- 
tions of the counts were made; the only change was in the cross- 
Bie out of the words "ease" and in place thereof the word 
"assumpsit" was written in the summons, praceipe, and introduction 
0: the declaration, and adding the words "on promises", after the 
Sprde "ease" in the introduction of the narr, | 

q In view of the conclusion we have reached in this case, 


> 


it is not so important what the name of the action is called. 



















The appellant is a municipal corporation; it can speak only by 
ae and resolutions adopted by its city council, and 
approved by its mayor. If the ordinance in force at the time 
of the making of the alleged contract did not give to the 
guperintendent of the light and water plant of said city, the 
an hority wes to enter into the contract that appellees claim 
’ aS entered into, and if there was no law -sgnastele: se it, it 
7 oes not matter whether there was a breach of the contract or not, 
4 recovery could be had. The ordinance relied upon was 
adopted by the City Council of the City of Peru on April 30, 
1915, and provides:- 
a Section 1. Creates the office of Superintendent of Water 
md Light. 
| Section 2. Superintendent of Water and Light shall be 
ppointed by the Mayor with the advice and consent of council, 
0 hola office during the pleasure of the Meyor and City 
pee not exceeding one year. 

© Bection Se SENET entent of Water and Light shall exer- 


a general sees alice over the Water and pagnt system of the 
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City of Peru, including the power plant and sll extensions of 


water and light system, and also all renewals and repairs. 

Section 4. Superintendent of Water and Light shall at all 
times be subject to directions and instructions of the Mayor and 
City Council. 

Section 5. Fixes the Salary of Superintendent of Water and 
Light. 
| Section 6. Repeals all Ordinances and parts of Ordinances 
in Conflict therewith. 

Section 7. Ordinances to be in force from and after its 
passage and approval. 

This is the ordinance appellees insist, gave the Super- 
intendent authority to make the contract on which they base their 
right to prosecute this suit. 

The most that can be said of this ordinance is that section 
three gives to the superintendent the giiere? supervision over 
atta and light system of the City of Peru. Supervision means 
the act of overseeing; inspection; superintendence. Nowhere 
does it appear in the ordinance that the superintendent is given 
authority to enter into a contract. 

It will be observed that the ordinance relied upon by 
appellees became effective April 30, 1923. At that time the 
statute did not authorize municipalities to own and: operate 
electric light plants for the purpose of furnishing light and 
power. Cities and villages aia not have this authority until 
after the enactment of the Municipal Ownership Act. Prior to 
the adoption of the Municipal Ownership Act it was held cities 
ena villages had no power under the statute to furnish electric 







lights to the inhabitants not to fix the rates and collect for 
the services. Village of Ladd vs Jones 61 Ill. App. 584. 

his case seems to have met with the approval of the Supreme 
rt in the case of the Village of Palestine vs Siler, 
inistrator, 225, Ill. 630-637. 
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6. 

If it be true that cities and villages prior to the Muni- 
cipal Ownership Act had no power under the statute to furnish 
electric lights nor to fix the rates and collect for such ser- 

vice, it would certainly follow that they would have no authority 
to furnish power either within or without the limits of the 
municipality. 

The powers of & municipal corporation are only those which 
are expressly granted or necessarily implied to make the grant of 
specific powers effective, and if there is nod express authority 
for a contract or any legitimate corporate purposes from which the. 
power to enter into the contract may be implied, the contract is 
void and cannot be enforced, The Eastern Illinois State Normal 

'$chool vs The City of Charleston, 271 Ill. 602. 

Municipal corporations derive their existence and their powers 
solely from the General Assembly, and in order to legislate upon 
or with reference to a particular subject or occupation they 


must be able to point out the statute which gives them authority 


to do so. Arms, et al. vs The City of Chicago, 314 Ill. 316. 
Statutes granting powers to municipal corporations are strict- 


ly eonstrued, any fair or reasonable doubt being resolved against 


eS 


the exercise of the power, and implied powers are those necessarily 










“ineident to the powers expressly granted. Arms, et al. vs City 
of Chicago, Supra; The Aberdecn-Franklin Coal Co. et al. vs The 
“City of Chicago, 315 Ill. 99 

| A eity cannot be estopped to repudiate a contract which it 
“had no express or implied power to make, as everyone is presumed 
to know the extent of the powers of a municipal corporation, and 
the sustaining of a claim of estoppel would be conferring power 
“upon the city to do unauthorized acts simply because it has done 
them and received the benefit. Eastern Illinois State Normal 
School vs The City of Charleston, 271 Ill. 603. 

In the case of DeKam vs City of Streator, 316 Ill. 123, the 
| had occasion to discuss questions closely allied to those 
thet are involved in this suit, and at pages 129-130-131, the 


said: - 
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a contract expressly prohibited by e valid statute is void. 
This proposition has no exception, for the law can not at the 
game time prohibit a contract and enforce it. The prohibition 
of the legislature cannot be disregarded by the courts, Botkin 
wv. Osborne, 39 Iil. 101; Wells v. People, 71 id. 532; Board of 
Education vs Arnold, 112 id. 11; Penn v. Bornman, 102 id. 523; 
Cincinnati Mutual Health Assurance Co. v. Rosenthal, 55 

a. 85; Borough of Milford v. Milford Water Co. 124 Pa. 610; 
Berka v. Woodward, 125 Cal. 119; Levison v. Boaz, 150 id. 185. 
The first three of these cases involved the statutory prohibition 
of the School tan against the employment of any teacher in the 
public schools of the State who did not have at the time of his 
employment a teacher's certificate obtained under the provisions 
of the School Act. It was held in these cases that a contract 
with one who did not hold such a certificate was void and in- 


sapable of ratification; that the teacher could not recover from 













the district anything for his services though he had fully 
performed his contract; that a new contract made after the 
teacher had obtained a certificate and after the service was 

, £ performed, for the remaining half of the term at twice the 
Tate of wages, was a mere evasion intended to accomplish in- 

a rectly what the law prohibited, and that payment to the teacher 
jhould be enjoined upon the application of a tax-payer. The 

1e case, Penn vs Bornman, was a suit by the assignee of a bank 
hose charter provided that no director should become indebted 
to the bank, wagainst one of its directors as indorser of bills 
Xf exchange, and it was held that the prohibition applied to 

the bank as well ac the directors. It wes said that the simply 
‘inquiry was, "Could the bank, in palpable violation of this } 
x} ess prohibition in its cheracter, go on and contract, ad 
ibitun, with its directors, and yet be permitted to recover 

ist as though its charter contained no such provision? We 


tt the question in this form for the reason we see no special 
‘ea » 


tances in the case that take it out of the general rule 
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provision are inoperative and void, and no recovery can be had upon 


that all contracts made in violation of an express statutory 
them." The question of estoppel was considered in that case, 

as follows: "Upon a careful examination of the record we have 
Pyecn unable to discover any evidence of overreaching, fraud or 
bad faith on the part of Bornman upon which to found an estoppel, 
or, indeed, anything exceptionahle in his conduct at all, outside 
of the simple fect that he, like the bank, was a party to an 
agreement prohibited by its charter, and if this of itself 
affords matter of estoppel which desprives his legal pepresenta-~ 
tives of the defense of illegality in the contract, it is 
‘manifest such a defense could not successfully be interposed 

in any case where the agreement, as in this case, is simply 
prohibited by statute, and to so hold, would, under the pre- 
tense of construction, be, in effect, abrdgating that provision 
of the charter by judicial legislation." 

In many other eases contracts not prohibited by the express 
words of a statute bgt in violation of its terms have been 

‘held void, and it is a well established rule that where, from 

a consideration of all the provisions of the statute, the leg- 
islative intention clearly appears to declare an act unlawful 

‘no contract for the performance of that act can be enforced, 
and the rule applies to a contract to do an act contrary to 
the public policy of the State. Shaffner v. Pinehbeck, 153 
mu. 410; Lake Fork Drainage District v. People, 138 id. 87; 
‘Bishop v. American Preserver's Co. 157 id. 284; Adams v. Brenan, 
‘177 id. 194; Douthart v. Congdon, 197 ia. 349." 

In addition to what has been stated above we are of the 


opinion that there is another reason that precludes a recovery 







in this case. July 1, 1913, the Municipal Ownership Act became 
effective. By Section 1, of the Act any city of this State, 
given the power to acquire, construct, own and operate any 
public utility, the produet for service of which, or a major 


thereof, is or is to be supplied to the city or its 
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inhabitants and to contract for, purchase and sell to private 

be sous or corporations, the products or service of such utility, 
to fix rates and charges for the service rendered by such 
public utility, and to make all needful rules and regulations 
thereto. 


Section 12 of the Act provides that the charges for the 





















Services rendered by means of any public utility of any city, 
shall be high enough to produce a revenue sufficient to bear 

all costs of maintenance and operation, to meet interest charges, 
on bonds and certificates issued on account thereof, and to 

permit the accumulation of a surplus or sinking fund that shall 

D6 sufficient to meet all outstanding bonds or certificates at 
aturity. The Act also provides that any city, may, without 
omitting the proposition to the electors Shereof, to operate 

| public utility, sell ekectricity for heat, light or power 

within or without the limits of the city, generated from any 
lectric lighting plant owned and operated by the city for its 

yw Usée | 

4 The record discloses that an ordinance effective January 1, 
916 was introduced in evidence by the City of Peru, fixing the 
rates for electricity used from the plent of said city. Section 
of said ordinence is as follows:- That the rates for electrical 
uurrent used by any and all consumers from the City Electric 

lent is hereby fixed et the following rates: Then follows 

ist of rates, being for the first 40 K. W. rate of 10 cents 

per K.W.; next 80 K.eW. 9 cents; next 80 K.W. 8 cents; next 80 

We Y cents; next 120 K.W. 6 cehts; next 120 K.W. 5 cents; 

dove that amount 4 cents per KeWe; said rates to run progressively. 
q Section 2 of said ordinance provides that all bills shall 

2 due and payable on the first day of the month next succeed- 

B the month in which said light was used. 

ett 1s provided in section three of said ordinance that if 
i ills are —* paid within thirty hier teen the date the 


®@ due under the terms of this ordinance the superintendent 
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If the city fixes its rates higher than the statute pro~sg¥ 
“yides, it can be compelled to reduce the rates, but until thers 
has been an adjudication upon the question, as to whether its 
rates are in compliance with the Statute, it can not be held 
“for damages, simply because of the bare contention en the part 
the consumer that its rates are higher than they should be. 

| Before appellees Gan recover in assumpsit it is incumbent 
| upon them to establish a legal contract, a breach thereof, 

and the resultant damages. This they have failed to do. 

| A number of other questions are raised and discussed 

on the part of appellant but on account of the fact we have 
Dreachet the eonclusion as herein indicated that this cause 
“should be reversed we will not extend this opinion by dis- 
Resning other errors assigned. The judgment of the Circuit 


Court of LaSalle County is reversed and the cause remanded. 


Reversed and Remanded. 
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Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 
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E. J. WELTER, Sheriff. 
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| BE IT REMEMBERED, that afterwards, toOqAwhtc,0n 
APR 95 1925 the opinion of the Court was filed. in, ~the 
Clerk’s office of said Court, in the words and figures 
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97403 &genda 31 
The Federal Land Bank of 
‘St. Louis, @ corporation, 

P1tf. in error, 


Error to the Circuit Court 


V8Sa 
of Lee County. 


John Weigle, 


Deft. in error, 9 2 Q t t a G 3 re 


Jett, P. Jd. 

On March 1, 1917, James J. McBride end wife executed a 
trust deed to Elmer J. Countryman, trustee, creating a lien upon 
eighty acres of land in Lee County to secure the payment of three 
notes, only one of which for the principal sum of $500.00 and 
maturing March 1, 1923, is involved in this suit. Om April 5, 
1918, Conntryman, for its full value sold, assigned and delivered 
this note to defendant in error, John Weigle. On October 60,1918, 
Countryman and wife being the then owners of said eighty acres of 
land, executed snd delivered to plaintiff in error a note for 
$1300.00 sexiring the payment of the same by | mortgage upon said 
eighty acres of land. This mortgage was filed for record on 
November 2, 1918 at four o'clock P.M. end on the same day five 
minutes earlier, Countryman had released of record the trust 
deed dated March 1, 1917. Upon a bill filed by plaintiff in 
error to foreclose its trust deed, defendant in error intervened 
end filed ae cross bill in which he set up the fact that he was 
entitled to priority to the extent of the amount due on his 
$500.00 note and upon a hearing the lower court so found and from 
that decree this writ of error is prosecuted. 

There are no controverted questions of fact in this case. 
The Lee County National Farm Loan Association is duly incorporated 
under the Federal Farm Loan Act and HE. J» Countryman was its 
Secretary and Treasurer and the draft representing the loan made 
by the pleintiff in error was sent to this association and as such 


secretary end treasurer E. J« Countryman received it and it is 
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the contention of defendant in error tha t by so doing pleintiff 
in error made the lee County National Farm Loan Association its 
agent to elose up this transection, and that defendant in error 
never having consented to the release of the trust deed secur- 
ing his note, such release.did not destroy the security of his 
note. Plaintiff in error, before closing its loan required the 
release of the prior trust deed and contends that this trust deed, 
under which defendant in error claims, having been duly released 
of record by one in no way its agent it was justified in relying 
upon the record and its lien is therefore superior to that of 
defendant in error. 

A trustee, such as Countryman, hed the power, as to third 
parties, such as plaintiff in error, to release the lien creeted 
by the trust deed which secured defendant in error's note, even 
though he did so without the consent of the holder of the indebted- 
ness which the trust deed was given to secure snd in violation of 
the obligations of his trust end such release may he made although 
the indebtedness secured by the trust deed has not matured et the 
time the release is executed. Vogel v. Troy, 232 Ill. 481. k&& 

It was held in Ogle v. Turpin, 102 Ill. 148,:that where one 
appeared of record as mortgagee and also became pensouned of the 
fee to the land and released the mortgage vefore the notes were 
due, although the notes were outstanding in a third party's hands, 
the mere fact that the record showed they were not due was not, 
of itself, such notice as would affect a subsequent bona fide 
mortgagee. Under these authorities unless the knowledge of 
Countryman can be held to be the knowledge of plaintiff in error 
there can be no ground for postponing its rights to those of de- 
fendant in error, 

The Lee County National Farm Loan Associetion was selected 
by plaintiff in error to close up its loan to Countryman. The 
consideration passing from it to Countryman was sent by plaintiff 


in error to this Association. It looked to this Association to 
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see to it that the prior trust deed would be released and by so 
doing plaintiff in error constituted the Ferm Loan Association 
its agent. Countryman was Secretary and Treasurer of this 
Association. He knew that by releasing this trust deed of 
record without the note hela by Weigle being paid, he was 
committing a deliberate fraud upon Weigle. The knowledge which 
Countryman had was the knowledge of the Association of which 
he was the Secretary and Treasurere I.1. & I. RR. Cow. Vso 
Swenne1l, 157 Ill. 616-629; 7 R.C.L. 653. The plaintiff in 
error must be held to have had notice of the rights of Weigle 
and heving notice thereof the release of the trust deed by 
Countryman was not effective as to him | 

It is not insisted that plaintiff in error did not act in 
good faith but the loss caused by the fraudulent and dishonest 
conduct of Countryman must fall upon either plaintiff in error 
or defendant in error. Plaintiff in error made the loss possible 
in selecting as its agent the Association of which Countryman was 
secretary and treasurer. In our opinion the decree of the lower 
court was right, is in accordance with the undisputed facts and 
the law governing this case, end it will therefore be affirmed. 


Decree Affirmeds 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. Bee I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said : ea at Ottawa, this FX: day of 


n the year of our Lord one thousand 
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erk of the Appellate Court. 
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ne thousand nine hundred 


fefrodhhe vigzetet of the 


} 
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April, in thesye of ou 
and twenty-f 


. ie, 
State of Illinois:.- 


: 


1 
Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 


e 
My 


Hon. THOMAS M. JETT, Justice. 
WWotus ba JOHNSON. Clerk: 
P Lord. WeLIbis omer sir, 








BE IT REMEMBERED, that afterwards, to-wit: On 
APR.251925 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Agenda No. 35 General Wo. 8410 
Joseph G. Dingle, Appellee, 
Appeel from Cir- 


Ve cuit Court of 
La Selle County. 


208 1.A. 637 


Appellee, Dingle, filed a suit in assumpsit against 


Republican-Times Printing 
Company, Appellant 


Jones, Pe. ds 


the Republican-Timés Printing Cogpany and reeevered a judgment 
in the circuit court of LaSalle County for $677.25 and costs. 
This is an appeal from such judgment. 

The appellant company is a corporation engaged in job 
work and newspaper printing in Ottawa, Illinois. F.M. Sapp 
te vice president and general manager thereof. The corporation 
was successor to a partnership and the stock of the corporation 
was paid in by turning over to the corporation assets of the 
co=partnership. The capital stock was 220,000 and in opening 
the books of the corporation, the capital stock account was 
eredited with that amount. On the debige side of the account 
were placed figures showing the value of the aifferent properties 
turned in by the co-partners as stoekholders. In following 
out this system of bookkeeping, it was ascertained that if all 
the bills receivable which belonged to the corporation were 
debitea to the corporation, the debit account would exceed 
the capital stock account. Im order to provide for this, and 
to make the accounts balance, the excess was placed in what 
was known as the "balance account". The amount of this dxcess 
was $2858. The company wee incorporated in 1916 and during 
the fiscal years ending in 1917, 1918, 1919 and 1920 this 
balance account increased until it amounted to approximately 
$3500. 

In February 1921 the company received a letter from 


the Collector ef Internal Revenue, asking for information 
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concerning the "balance account", as the same appeared in the 
tax return for the year 1918. Because of this letter and of 
the possibility that the income tax would be materially in- 
ereased if the company was charsed with the amount in the 
balance account as profit, the officers of the company con- 
sidered having an audit of their books made and accordingly 
talked to an auditor of Chicago, who happened to be in Ottawa 
at the time. No engagement resulted from this conference. 

Appellee was then employed by the First Netional Bank 
of Ottawa to assist its patrons in making out their income 
tax returns, He also assisted certain individuals and corp- 
orations with their tax freturns. Among these whom he had 
assisted in 1921 was the appellant company, and in doing this 
he had examined the hooks og 1920. Appellant, through its 
‘pookkeepers, was unable to attempt a satisfactory reply to the 
Internal Revenue Collector's Inquiry. It thereupon eagaged 
appellee to make an audit of its books and to file an amended 
tax return. Appellee performed the services for which he was 
employed. A gisasreement erose between the parties as to the 
amount of compensation due snd this suit is the result. 

For the work appellee did for appellant prior to enter- 
ing into the contract in question, he received $2.50 per hour. 
When arrangements were being nade for the employment of 
appellee, to make the audit heretofore mentioned, Mr. Sapp 
inguired of appellee what would be the time consumed and the 
cost. There was some conversation about a contingent fee, but 
that proposition was not agreed to. Sapp testified appellee 
Dingle told him that if the books for the years 1917, 1918 and 
1919 had been kept in the same way that the books for 1920 
hed been kept, and which he had seen when making up the 1921 
tax return, he could do the work for $240. This price was based 
upon the gtrk wages of a girl employed to take off the 
summarieé from the journals and cash book and to assemble data 


» 
for Dingle's use. The latter estimated that it would take 
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her one day for each month of the four years, or forty-eight 
days in all, and that he would consume about six days at the 
rete of $20 per day or $2.50 per hour. Sapp claims he declin- 
ed to eccept this proposition on the ground that the company 
could not afford the expense, but stated there was a girl in 
the office whose services were soon to be dispensed with ahd 
who could be employed for $12.00 per week, and if the appellee 
eould figure it out so that he could do the entire work for 
$200, he could go ahead. Appellee declined to accept this 
proposition and stated that he believed his time was worth $20 
per day. To this Sapp replied that he did not want appellee 
to cut his rate: that Dingle could go shead with the work; 
make his charge as reasonable as possible; but the cost must 
not exceed the original estimate. 

Appellee's version is that after he had refused to 
accept any of the propositions made to him, Sapp told him 
to proceed with the work, and to make the cherge as reasonable 
as possible. Whereupon appellee left the Republican-Times 
office and made plans for the commencement of his work, which 
he immediately undertook, with the help of Mrs. Gonigam, the 
| lady whom Sapp hed recommended. 

There were discussions between the parties as to the 
necessity for the audit to clear up the situation concerning 
the balance account, so that the amended tax return would show 
that the company was not liable for taxes upon said balance. The 

tax and penalties thereon, as estimated by the parties, would 
be about $1500. The proposition for a contingent fee made by 
Sapp to Dingle contemplated the payment to Dingle of one-half 
of this amount, if it could be saved. Dingle's work was 
completed. He disclosed the errors in appellant's methods of 
pookkeeping. He demonstrated that the company was not liable 
for the payment of a tax on said "balance account". He in- 
stelled a new system of bookkeeping for the company; instructed 
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a bookkeeper concerning it; meade out an amended tax return, which 
was satisfactory to the Collector of Internal Revenue; discover- 
ed that the company had overpaid the government $210 in taxes; 
filed e claim for a refund thereof, which claim was sllowed; 
and he paid out of his own cash $85.40 for necessary expenses. 
In turn, he hes been paid by appellant S486 

Apellant offers six different reasons why the judgment 
should be reversed and we will discuss them in the order which 
he has suggested. The first objection is that the court 
permitted appellee, over the objection of appellant to testify 
how the company’s books for the years 1917, 1918, and 1919 were 
kept as compared with the system of bookkeeping in 1920. It 

- Will be remembered that Sapp contended that he undertook to 
place a limit upon the cost of the audit and that Dingle, in 
making his estimate of cost, inquired if the bookkeeping system 
for 1917, 1918 and 1919 was the same as that employed in 1920. 
This inquiry was a material one, and even under appellant's 
theory of the contract, appellee would not be limited to a 
recovery of $200, if the system of bookkeeping for the first 
three years was such thet it involved more labor in making 
an sudit than the appellee covld reasonably anticipate from 
the information he had received from Sapp. It is therefore 
clear that the testimony of appellee was competent and that 
the court did not err in sdmitting it. 

The next suggestion of error is that the court refused 
to admit the books of account in evidence and that appellee 
was permitted to testify es to the deductions and conelusions 
he had made from his examinetion. It appears from the record 
that the trial of this case was practically finished before 
the adjournment of court in the afternoon and that the next 
morning and immediately before the defendant rested its case, 
its attorney = the following statement to the court: "I 


said last ahant. I did not know, I did not think [I had L amy 
itebthbecaetAonce at thet time. 
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5. 
I now offer all of these books in evidence." The court re- 
fused to admit them. In doing so we think no error was 
committed. Technically they may come under the “best evidence" 
rule, but this rule has been somewhat modified from necessity. 
Sheets from looseleaf ledgers may now be admitted in evidence 
without the neceswity of producing the entire record, Wylie 
ve Bushness, 277 Ill. 484; 22 C.J. 870, and so, not only 
because of the voluminous mass of items sometimes contained 
in an aocount, but from force of the fact that such evidence 
would tend to confuse rather than to enlighten the jury, 
deductions of competent persons, who have examined the records 
may be offered in evidence, where the results of Gush exanin- 
ation are vital or material. In People v. Gerold 265 Ill. 448, 
an expert testified as to his conclusions from an examination 
made of various documents, and the Supreme Court on page 265 
of the opiniow/said "Where the originals consist of numerous 
documents, books, papers, or records, which cannot conveniently 
be examined in court, and the fact to be proved is the general 
result of an examination of the whole collection, evidence 
may be given ox to such result by any competent person who 
has examined the documents, provided the result is capable of 
being ascertained by calculation. . .. In Sens instances any 
other method would cause gs great loss of time and tend to con- 
fuse the jury. In a trial involving so many details and 
occupying as much time as the case under consideration, expert 
testimony as to whet was shown byan examination of the books, 
accounts and records was the only mode of presenting an in- 
telligent view of the case to the jury." The wisdom of the 
modified rule is apparent and its application in the present 
case Was exceedingly proper. To have admitted all the books 
of account would hafe unnecessarily encumbered the record, and 
could not have failed to result in confusing the jury. 

The third contention is that the fesukt verdict is 
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6. 


menifestly against the weight of the evidence. The appellee 
and the said Sapp were the principal witnesses in the case. 
They were the only ones who testified in regard to the con- 
versations out of which the agreement ‘arose. The jury and the 
trial court had opportunity to see and observe them and we 
do not feel that we can justly disturb the verdict of the jury 
and the judgment of the court on the ground of this contention. 
The fourth objection is that the court erred in giving 
appellee's girst and second instructions. The complaint made 
as tivet iuatrestion is that it subuitted te the jury the 
question as to whether or not the parties entered into a con- 
tract. In our judgment the instructions is not open to this 
eriticism, but even if it were, it would not be deemed re- 
vérsible error for the reason that both parties sdmitted there 
was a contract. There was no dispute about that proposition. 
The dispute was over the terms of the contract. The complaint 


against the second instruction is that it was modified by the 


B=) 


court by submitting to the jury whether or not the audit was 
made for a special purpose. Appellant is in no position to 
complaint of this instruetion because of such modification. 

It raised the issue itself by its affidavit of defense wherein 
it was stated that the books of &ccount were to be audited, 
together with the income tax returns for the said four years 
and that the audit was to be used in making an amended tax 


return. There is no doubt about the purpose of the audit, and 





psmodification of the instruction by the court could do no 
possible harm. whet we have said with reference to the modi- 
fication of the second instruction is applicable to the court's 
modification of appellant's sixth and seventh instructions, 
and this also disposes of appellant's objection number five. 
The sixth and last objection is that the attorney for 
appellee, in Wis address to the jury informed it that the 


‘ attorney for appellant would drew the instructions that the 
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gourt would read in its behalf. In Wible v. I.C.R. R. Go. 
147 Ill. App. 187 such a remarkfivas severely criticised, and 
justly so. While it is true that instructions are usually 
written by counsel for the respective parties, they are, 
nevertheless, the instructions of the court as much as though 
the court had prepared them, and any suggestion by counsel, 
which tends to lessen the regaré which the jury ought to have 
for the instructions, is always to be condemmed. In somé 
instances such a course may constitute reversible error, 

but in this case as in the Wiblé case, the error is not 


grave enough to cause a reversal. 


Judgment affirmed. 
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Since the opinion in this case was filed, an opinion of 
the Appellate Court of the First Dietrict in the case of 
Hoehchild v. Goddard Tool Company, 233 I11. App. 56, has been 
published and counsel for appellant suggests that the rule 
as to the sdmission ef books of account, as therein laid down, 
is not in harmony with the rule ammounced by this court. We 
have carefully examined the opinion in the Hochchild case, as 
well as the other authorities cited, and we conclude that the 
rule and its application are the same in both cases. In the 
case at bes, the books had been in the courtroom throughout 
the trial and were accessible to both parties. It is not 
contended that the offer of admission was for the purpose of 
aiding in the cross-examination of appellee or that the books, 
if admitted, would contradict the testimony or deduction of 
appellee. The offer seems to have been an after-thought and 
without any real objective. “It does not appear that appellant 
was deprived of any right, or that it was in any manner pre ju- 
diced by the ruling of the court. We are therefore constrained 
to adhere to our original opinion in this case. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. iB I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testim Whereof, I hereunto set my hand and “i the seal of 


said Appellate Court, at Ottawa, this day of 
spt im the year of our Lord one thousand 
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HUSTUS LU JOHNSON, Clerk. 
Hoods: WELTER, (Sheri re). 











i 
4 Lana | 
| 





BE IT REMEMBERED, that, afterwards, to-wit: On 
, 


APR 251925 ~ the opinion/ of the Court was filed in the 


Clerk’s office of \said Court, in the words and figures 
\ f 
following, to wit:) f 
cy fr 
, A 


wv 















‘J / ry eee 5 
if tov finaved Sar YSO a oT gO, saws + x isa é 


4. ae : . 7 - 
foe rbcyd=egaeretiserént eoao brid avo te rect ont ME 





on . ingeid Booosee eddy tol Has atdiiv oi yin 
Gaul I 

2 i y ee 

ee1d ,@HMOU .d MAMHOU ~~ aOR od 


i 7 : pi om 5 i ny idl 


a .ooftect ,WOITHAT :A BUTEUDUA +noR 


E *  -90ftauT .TTaEl .M 2AMONT 
. .e¥5I9 -MORKHOL * 
-ttftede aaT I 
% 
by Q i 
f ‘ ie : 
ta Se ee mr My 
i d 4 Eo i 
a * a © & bis A 


we 





, ee 
10 :ttw-of vebtowtst teed casa ® 
sft aft bBeltt asw trvod dt to. Wid cdaae ody 
" etait: 
st Be cota bos abrow edt nai Bers ye BaD AO 
| mY Pout: 


. 


" 
Y) 
4 
Cy 
es 
eae 
a, 
a 
‘ 
bi 
Gast 
j 
é in 
4 ‘9 
of 
‘ , : ’ 





7442 Agenda 61. 


James M. Longshore, 


appellee, Appeal from Circuit Court 


VS. of Rroquois County. 


Joseph Fanyo, 


appellant, yh 3 § TAs G6 3 i 


Jett, P.J. 

This is an action in assumpsit brought by Jemes M. Longshore, 
appellee, against Joseph Fanyo, appellant, to recover the value 
of a Studebaker Special Six Touring car equipped with certain 
extra equipment. A trial was had and the jury returned a ver- 
dict in favor of appellee for the sum of $1397.00 and appellant 
prosecutes this appeal. 

The original declaration consists of two special and the 
common indebitatus counts. The lst and 2nd counts of the original 
declaration alleged the failure of appellant to deliver the auto- 
mobile mentioned in said declaration equipped with certain equip- 
ment upon said automobile and said extra equipment are the sub- 
ject matter of the contract on which this suit is brought. Under 
these counts appellee sought to recover from appellant damages for 
ghe alleged failure to deliver said automobile equipped with said 
extra equipment. To the original declaration appellant pleaded 
the general issue. 

At the November Term, 1923, aopellee by leave of the court 
filed an amended declaration consisting of two special and the 
common indebitatus counts. The lst count alleges that a January 
9, 1922, appellant procured appellee to sign an order partly 
written and partly printed addressed to appellant for one auto- 
mobile Studebaker Special Six Touring model, to be delivered by 
appellant to appellee on or about January 9, 1922, together 
with certain extra equipment described in said order as one cord 
easing, tube, a front and s rear bumper all for the agreed price 


of $1534.05; that it was further in snd by said order provided 
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that if said automobile was not ready for delivery as specified 
the cash depos it should be returned by appellent to appellee 

on demand together with the used car deposited in part payment 

or the proceeds thereof, if sold; that it was further provided 

in seid order that the title to said Studebaker sutomobile shoulé 
remain in appellant until conveyeé; thet on said date and in accord- 
ance with said order anpellee delivered to appellant in payment 
of said purchase price of said Studebaker automobile, one new 
Chevrolet motor car and equipment, accepted by appellant at a 
valuation of %1018.20, and his note for the principal sum of $450 
and his check for the sum of $65.85; that he had paid said note 
and check and said settlement and order were accepted by eappel- 
lant and that appellant wrote such acceptance of said order upon 
the face thereof and signed the same; that appellant promised 
appellee to deliver him a Studebakee automobile, as so ordered, 
with the said extra equipment attached thereto but he refused 

to do so; that appellee had demanded of appellant the return to 
him of his cash deposit, note and Chevrolet automobile end that 
appellant had refused to do so. 

In the second count of the amendsd declaration appellee 
alleges that appellant on Jamary 9, 1922, sold appellee one 
Studebaker Special Six Touring model automobile with certain extra 
equipment consisting of one cord casing, one inner tube, one front 
and one rear bumper for which automobile so equipped appellee agreed 
to, and did pay, the sum of $1534.05 by delivering to sppelient 
appellee's new Chevrolet motor car at an agreed price of $1018.20, 
his note for #450 and his check for $65.85; that in consideration 
of such payment, appellant sagreed to deliver to appellee said 
Studebaker automobile so equipped; that it was agreed between them 
that if said Studebaker motor car was not ready for delivery as 
Specified the deposit should be returned to appellee on demand, 
together with the used car deposited in part payment, or the pro- 
ceeds of the sale thereof, if sold; that appellant accepted the 








belttoege es oii hak <0% ybser tom esw orndomotas, Sine, 
eslleggs ot oeiaaes ed. Aegiates od bLsrostg ot ae 65 
bebtvosg vecdtunt cew th tad? ;Sfoa ti ,Yoeredt abnposrt sits 
|  afsodta ox idem tos wSuedebste btea of ofttt ont _ted¢ xebto bise ak 
-brooos al hae oteh fise mo ted? ;seyovmoo fidas tnalleggs ot tenes de 
tnemyeq ai tueifeqqs o+t betevifeb esllegqrs rebto biea atin 6 wa 
ee ver OH - “elidomotins ‘tededebite bide’ “to sotte diaitic ySoae ae 
“3 ts “‘toetleqas td Hetqeooa i toemet spe Bire’ 2e0" ‘xbt6mr: Ferotver 
03a% to mye Teqtontta ‘edd <ot edém elt Bare’ 08. 8rore s6 ott fi i i: : 
ston bise blaq Sed edt Font (a8 8a8 to mse ont ater 
ie  -Lerqa Yt bescesoa” etow rebto bine trenersveu” sie Bite ed Bie 
: _ «BoqN tebro bise to appear tose otouw’ thet iogga ‘Sold BR exe ewer 
a ben nor tusttoqas ted? vemae oft sa eek tt 
ee , bovelve oe as ,eltdomotos wexedahott oat 4 davires ot oSTfeqte 
"seater oo tad ofstod? edoedite ti emal sp Dye sind? site lhe 
- "ot miutot odd tneffeqgqa to. ‘Bekuasio’ ‘hed’ 86 he ait ob bE 
tedt ine otidomotue | YeLorvend “the stort it “ tiboges fess Bt 3 mat 
. Mere ae ae Schad botihe st Ys 





tae at pa ee 




















taott eno ,edut tent ono ‘sitiae Hroo emo To i 
taategs agro ait ow “ete ie neo Yt ew 


‘so AI at tedd ;ad.aaw rot Soeito’ iE nel cits o> 
“Bree seffogas of teviten oF Beetae Gite te did” tind 
 medt neewfed booxge caw #P tant ‘jboddtups se scsi oiad 
es Vieviteb ‘got YSeot fod saw tee) Lote Pétddebit 
 shtianioh no ost togas of Soivtatod ‘od “itil “Vta0G0b 


i. = —— ad pow Ee Pen: KUL! a 





said payment from appellee and that said agreement between the 
parties was evidenced by an instrument partly written and partly 
printed, signed by them on January 9, 1922; thet by reason thereof 
appellant became liable to deliver to appellee said Studebaker 
automobile so equipped and in consideration thereof undertook, 

and promised to deliver the same so equipped to the latter; that 
appellant although requested had not delivered to appellee said 
Studebaker automobile but hed refused so to do and had not return 
ed to appellee said Chevrolet motor car, note and cash and had 
refused to return the same although demand had been made on him 
therefor, 

The common indebitatus counts were for goods sold and deliver- 
ed, goods bargained and sold, money lent, money expended, money 
received, interest and account stated, 

& Copy of the instrument sued on was filed with such amended 
declaration. After the filing of the amended declaration appellee 
filed a bill of particulars stating that he had entered into an 
agreement with appellant substantially as set forth in the lst and 
end counts of the amended declaration and states that a copy of 
the agreement entered into between appellee and appellant is 
attached to and made a part of said bill of particulars; that at 
the date of the making of said agreement appellant did not have 
@ll of said equipment at his place of business and was required to 
retain said Studebaker car until it could be completely equipped 
according to the agreement of the parties; that he never delivered 
said Studebaker automobile or any Studebaker automobile so equipped 
to appellee, although demand for the same was made by appellee on 
appellant; that said Chevrolet car was destroyed by fire when the 
garage of appellant was burned in January, 1922; that appellee had 
demanded of appellent the delivery of said Studebaker automobile 
So equipped or the return to him of the said price paid by him 
and that appellant refused to comply with either request and that 


Said action was brought to recover said purchase price. Thereafter 
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appellant filed the plea of the general issue to the amended 
declaration. The cause was submitted to a jury on the issue 
being joined as above indicated. 

There is no controversy so far as we have been able to ascer- 
tain but that the full purchase price was paid appellant by the 
appellee and appellant was to deliver for such purchase price to 
appellee the following articles: a Studebaker car; a cord case; 

a tube; a front bumper and a rear bumper. No contention is made 
by eppellant thet he did deliver or turn over to appellee at any 
time all of the said articles as above stated and which were pur- 
chased and paid for by appellee. On the trial it was the con- 
tention of appellee that delivery had not been made to him of 

any of the articles which he purchased. It was the contention of 
appellant that delivery had been made of everything except the 
tube and the question of fact was submitted to the jury. 

The evidence shows that on Sunday January 8, 1922, appellee 
and his son-in-law went to appellents garage in response to an 
invitation by appellant and looked at a Studebaker car then in 
the salesroom. This car did not have the extra equipment sattach~ 
ed to it. It appears that at the time the appellee and his son- 
in-law were at the garage of the appellant it was about 10 o'clock 
in the morning. At about 3 o'clock that afternoon appellant took 
appellee and son-in-law for a ride in the Studebaker car. Appel- 
lee desired to show the car to his family and appellant consent- 
ed, stating to appellee at the time, you will be responsible for 
the car while you have it out. Appellee brought the car back 
to appellants garage in about one hour. Appellee then stated that 
he would return to the garayve the next morning and on Mondey morn- 
ing Jameary 9, appellee wivaieas to the garage of appellant and 
the order for the car was signed together with the note and check. 
Appellee took the note home for his wife to sign. 

It is thecantention of appellee thet at the time the order 
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was handed to him to be signed the appellant stated, "Jim, I find 
I will have to send and get the brackets for the front bumper. 

I haven't any here”. Mrs. Fanyo, wife of the appellant who was 
then in the office wasfthe bookkeeper for the appellant also said, 
"We will have to get the extra tire too". This is disputed, how- 
ever, by appellant in his testimony. Appellee testified that he 
stated to appellant that he must have the car by Saturday as he 
was going to Gary. Appellant stated he would call appellee as 
soon as the car was ready. Nothing further was done by appellee 
and the next night the garage burned and destroyed the Studebaker 
car and the Chevrolet car which appellee had turned in on the 
purchase price of the Studebaker. 

It is the contention of appellant that the order in question 
was not an entire contract but was separable and divisible; that 
there were two separate and distinct contracts made at the same 
time included in the same instrument; one for the sale of a 
Sje cial Six Studebaker motor car with standard equipment de- 
scribed in the manufacturer's catalogue and one for the sale 
of a front and a rear bumper and one extra cord casing and tube; 
that the motor car so sold was then in appe Llants garage equipped 
with said standard equipment and in a deliverable state in accord- 
ance with the provisions of said contract of sale and was in the 
Same condition when the purchase price therefor was paid by 
appellee to appellant and such payment was accepted by the latter 
in full payment of such purchase price; that im said contract of 
sale of said motor car, appellant had agreed that in the event 
that said motor car was not ready for delivery es therein speci- 
fied he would return to appellee on demand, the Chevrolet motor 
car delivered by appellee to appellant in part payment of the 
purchase price for said Studebaker motor car, or the proceeds 
thereof if the same had been sold by appellent; that such agree~ 
ment to return said Chevrolet motor car, on such demand, wes 


subject to the implied condition that said Chevrolet motor car 
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6. 
should still be in existence at the time mch demand shoula 


be made; that said f~hevrolet motor car was destroyed by fire 
before demand for its return was made and therefore no longer 
in existence at that time, and its return no longer possible; 
that by the destruction of said Chevrolet motor cars before 
said demand, appellant was relieved of all obligation to 
perform his agreement to return the same, and from ell liability 
for his failure to perfyrm such agreement and that appellee 
could not recover from appellant any part of the amount at 
which said Chevrolet motor car was turned over to the latter 
in part payment of the purchase price of said studebakesif 
motor car, or the fair cash market value of said Chevrolet | 
motor Care 

It is argued by appellant that the fact the said order 
included a contract for the sale of said Studebaker motor car 
with standard equipment, and also for the sale of said extra 
equipment and that such sales were included in said order at 
the same time, does not, of itself, establish an entire and 
indivisible contractsof sale. The contract is as follows: 


“Watseka 1-9=22 
To Joseph Fanyo 


Dealer or Branch 

Please enter my order for one Studebaker 
Special Six Touring Model, with standard equip- 
ment described in the manufacturer's catalog, 
except as otherwise specified herein, to be 
delivered on or about 1-9-22. I agree to pay 
the balance of the purchase price upon delivery 
of car or to give such security for payment as 
you may require. If the balance of the full 
purchase price is not settled by me within 
fifteen days after notice that said motor car 
is ready for delivery, you may cancel this order 
and retain ali payments made by me as liquidated 
damages. If said motor car is not ready for 
delivery as specified, the dash deposit shall 
be returned to me on demand together with used 
car deposited in part payment, if any, or pro- 
ceeds thereof, if sold, and you shall not be 
liable for damages for non-delivery. 


* [he title to and right of possession of. 
said motor car shall remain in you until con- 
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veyed or until the full purchase price is paid 
in money. I agree to accept as my agent and 

employee any operator furnished by you for in- 
structions in the operation of said mctor car. 


It is understood that there ere no warrant- 
ies or representations, express or implied, not 
specified herein, respecting the goods hereby 
ordered. This order is not binding upon you 

, until accepted and signed by your Retail Manager. 


Price of Motor Car with Standard Equipment, 
F.O.B. Factory, F.O.B. Watseka, 


$1580.00 
Extra equipment af following prices 
Cord case 5240 
Tube $3.70,front bumper 32.00 
Rear bumper 32.00 68.10 


Freight and Handling Expense 

For the motor car and equipment as above 
specified, subject to your standard War- 
ranty and standard service policy as print- 
on the back of this order, I agree to 

pay the sum of $1648.10 


In payments as follows: 
By cash deposit accompanying this order 
By one new Chevrolet Motor Car which I 
agree to deliver to you on or before---- 
192--, free and cl@ar of all liens and 
encumbrances and in the same condition 
as at present, reasonable wear and tear 
excepted 
Equipment 965.00 
53.20 
$1018.20 


. Balance to be paid to you upon delivery 
of car 515.85 


It is agreed that no change, alteration, 
interlineation or verbal egreement of any kind shall 
be effective to change, alter or amend the printed 
terms of this agreement, the Standard Warranty 
or the Standard Service Policy. 

Accepted 1-9-22 
James M. Longshore 
Purchaser 


Joseph Fanyo 
(Dealer or Bran@h) 


It will be observed that this contract states, "Please 
enter my order for one Studebaker Special Six Touring Model 
| with standard equipment described in the manufacturer's 


catalogue except as otherwise specified herein, to be de- 





livered on or about January 9, 1922". The said contract 
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recites that, "If said motor car is not ready for delivery 


@s specified, the cash deposit shall be teturned to me by 


demand together with used car deposited in part payment, if 
any, Or proceeds thereof, if sold, and you shall not be liable 
for damages for non-delivery. 

It will also be observed that the price of the motor car 
with standard equipment F.0.B. Watseka was $1580; that the 
cost of the extra equipment was $68.10; that this constituted 
a total of $1648.10 which the appellee agreed to pay for the 
motor Gar and equipment as specified. In view of the terms 
of this contract it appears to us that appellant sold and 
agreed to deliver to appellee an automobile with extra equip- 
ment. It was one transaction. Ttfts not disputed but that 
appellee paid the full purchase price therefor. 

There must have been some purpose for buying the extra 
equipment. The contract stated "with standard equipment 
except as otherwise specified pherein™. It was otherwise 
specified. It necessarily followed thet the extra equipment 
would take the place of the standard equipment. 

A reasonable construction of this contract is that the 
extra equipment was to be attached, and that the car under 
the terms of the contract should be tendered with the equip- 
ment attached, unless appellee waived such a delivery and that 
was one of the questions in the suit. Appellee contends that 
he did not wake such delivery and appellant that he did. 

We have examined the authorities submitted by appellant upon 

the question of this being a divisible contract, together with 
the sections of the Uniform Sates po and we are of the opinion 
that the contract in question is an entire contract and not 


@ separable and divisible one. The testimony on the part of 


appellant indicates that he regarded his obligations under 


the contract to deliver the car with the extra equipment 
attached. 6 
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9. 
Appellant insists that the contract should mye not 

have been admitted in evidence; that there is a veriance 
between the contract as alleged in the speciel counts and 
stated in the bill of particulara, and the said contract ad- 
mitted in evidence. The record discloses that the contract 
offered was made a part of the bill of particulars filed in 
this cause; that it was also a part of the declaration and 
set out as the copy of the instrument on which suit was brought. 
A variance between the instrument offered in evidence and the 
one mentioned in the declaration is immaterial, where there 
is no variance between it and the copy attached to the de- 
claration as yart thereof. Massachusetts Mutual Life In- 
surance Company vs. Kellog, 82 Ill. 614-617. | 

Purthermore appellant submitted instructions declaring 
the rules of law applicable to the facts proven, regardless of 
the issues made by the pleadings and asked for a.verdict in 
accordance therewith. That the facts proven were not within 
the allegations of the pleadings cannot be complained of by 
either party on appeal where each submitted instrug@tions de-= 
claring the rules of law applicable to the facts proven, 
regardless of the issue made by the pleadings and asking a 
verdict in accordance therewith. Tllinois Steel Gompsny vs. 
Novak,184 J11. 501; C. & Awe Re Re Co 4 nerrington, 192 Ill. 
9-27; I.Ce-R-R. Co. vs Latimer, 128 Ill. 163. There is no 
Variance where the legal effectpor the instrument sued on is 
pleaded. Kagay vs. Trustees, 68 Ill. 75. It is not always 
necessary to set.out all of the provisions of an instrument 
declared upon to avoid an objection of a variance. Strong, 
Admr. vs. Gunning, 153 Ill. Appe 182. Moreover, we are of 
the opinion that the contract was admissible under the common 
counts. The court did not err in admitting the contract in 
evidence. | 

It is insisted that the court erred in admitting evidence 
of the value of the Chevrolet car. 
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10. 


The Chevrolet car was taken in at the price of $1018.20 as 
part payment for the Studebaker car. This was a valuation 
placed on the Chevrolet car and was to be received in payment 
for that sum. On the trial of the case appellee proved it to 
be of the value of $950.00. This evidence was evidently 
offered with a view of assisting the jury in determining the 
correct measure of damages if damages were to be allowed. It 
was $69.20 Less than appellant himself had valued it and being 
less than his own valuation did not work any harm to the appellant 
and if 2t was error, it was harmless error and not such that 
the appellant can take advantage of. Appellant insists that 
certain instructions given on the part of appellee are 
erroneous, especially im the second, third, fourth and fifth. 

' The second instruction is as follows; 

"The etka instructs you that it is the law that where 
there is a contract to sell specific goods, and the seller is 
bound to dom something to the goods for the purpose of putting 
them in a deliverable state, the property does not pass until 
such a thing hes been done, and if in this case you should be- 
lieve from the evidence that the automobile in question was 
left with the defendant for the purpose of attaching a front 
end rear bumper, an extra cord casing, snd an inner tube as 
agreed upon between the parties, then you are instructeé that 
the title to the automobile in question did not pass until the 
automobile was put into a complete deliverable state, unless 
you further believe from the evidence that after the execution 
of the contract of sale, the automobile was delivered to and 

_ accepted by the plaintiff with the intention that he should 
become the owner of the same, without the then delivery of 
such bumpers, casing and inner tube, in which km case the 
plaintiff would be the owner of said automobile and the title 


thereto". 





Appellant»insists that the court in this instruction 
‘ assumed that he and appellee had agreed that said extra cord 
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ll. 


casing, inner tube and bumpers should be attached to said 
Studebaker motor car, before it should be considered reedy for 
delivery. This instruction wes given by reason of the construc- 
tion that the court had put upon the contract. It is quite 
apparent that the court held that the contract in question was 
en entire one and not a separable and divisible one, and that 
the extra equipment was to be attached. ‘This is the construc- 
tion that we nave placed upon the contract and we are of the 
opinion that the court did noferr inbiihe giving of the instruc- 
tion. ; | 
Al of the instructions given on the part of Appellee, 

were based on his theory of the case. In view of the construc- 
tion given the contract, we are of the opinion that the court 
did not commit error in the instructions given for appellee. 

. We have examined the instructions that were permitted 
to go to the jury on the part of appellant, as well as those 
that were offered and refused. It appears that the instructions 
given as a whole fairly state the law of the case. The 
testimony is conflicting:: Appellee and appellant presented their 
respective theories to the jury: It was the special provize 
of the jury to settle all the questions of fact. The court has 
no right to interfere with the verdict of the jury unless it 
is manifestly against the weight of the testimony. Under 
the evidence as disclosed in this record, we cannot say that 


the verdict is manifestly against the weight of the evidence. 


‘We, conclude, therefor that the judgment of the circuit comrt 


of Irbquois County should be affirmed. 


Fudgment Affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
APR 95 1925 the opinion of the Court was filed in the 
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Prank B. Holland, 
Appellee, 
vs Appeal from 
: County Court 


Bird-Sykes Company, & corporetion, 
Peoria, County 


1 ees eye 
Jett, Psd» 238 1 Ae 688 


This suit was instituted by Prank B. Hollend, appellee, 


Appellant. 


in the County Court of Peoria County, upon a notice to the 
sheriff and the filing of a petition claiming certain 
property levied upon by the sheriff, by virtve of en ex- 
ecution issued out of the office of the Clerk of the Cirevit 
Court of said Peoria County, on a judgment obtained in favor- 
of Bird-Sykes company, a corporation, against the Kickapoo 
Creek Coal Company, a corporation. 

A&A trial was had before the Court without the intervention 
ofa jury» The Court found in favor of appellee. An appeal 
is prosecuted to this court. 

Bird-Sykes Company, referred to as appellant throughout 
the argument, assigns a number of reasons for a reversal 
of the judgment of the County Court. The principal contention 
of appellant is that the foreclosure was invalid because no 
outward change of possession, no possession in fact, took 
place between the time of the execution of the alleged 
chattel mortgage until the levy of the sheriff and for that 
réason was a fraud upon appellant. It is also insisted that 
the mortgage was invalid; thet the Court erred in the 
admissibility of testimony and that the judgment is contrary 
to the law and the evidence. 

On November 3, 1922, Bird-Sykes Company, appellant, brought 
suit in the Circuit Court of Peoria County against the 


Kickapoo Creék Coal Company to recover the balance due on a 
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Peige truck. On January 9, 1924, a judgment was rendered 
in favor of appellant and against the Coal Company for 
the sum of $2280.56. On January 12, 1922, an execution 
was issued om the said judgment. 

The record discloseé that on November 7, 1922, four 
days after the institution of the suit by appellant egninet 
the Coal Company an alleged meeting of the directors of the 
Coel Company was tte at Which time a resolution was adopted 
euthoriging John Raynor, the President, to mortgage all of 
the assets of the Coal Company to appellee for $5000.00 
on the condition that he was to advance money to meet its 
payroll and other expenses as required weekly. 

On November 18,1922, the mortgage was executed and re- 
cited that it was given to secure a note of even date.for 
the sum of $5000, with interest at the rate of 6% per annum 
due in six months, but the note itself appears to have 
been executed on November 6, 1922 by the Kickapoo Creek 
Coal Company by John Raynor, President. “the said mortgage 
was filed for record November 25, 1928. 

When the note became due it was not paid and appellee 
elaims he took possession of the property described in the 

mortgege and posted notices to that effect and left the same 
in the custody of John Raynor the President of the Coal 
Company; that he afterwerds had a sale and bfougnt the trucks 
end subsequently sold them to Raynor and that Raynor used 

the trucks in his own privete business. 

The minutes of the meeting of the directors of the coal 
Company held on November 7, 1922, four days after the 
institution of the suit by appellant against the coal 
company at which time it is claimed the president was 
authorized to execute the mortgage to appellee, do not show 


who was present but do show that the mortgage was to sedure 


‘advances to be made to meet the pay roil and other expenses 
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5. 
in connection with the business of the company. There is 


no evidencesof advances having been made to meet the pay 
rohl. If payuents had been made there would have been no 
difficulty on the part of appellee and Raynor proving 

such payments; they each testified in the case concerning 
the transactions but their testimony was confined almost 
exclusively to the acts of appellee in taking possession 
of the trucks after the mortgage became due. According 

to Raynor's testimony e211 of the property that belonged to 
the Ki@kapoo Creek Coal Company was covered by this chattel 
‘mortgage. 

Nothing is shown by the record that any stockholder of 
the Coal Company had or could be charged with having any 
knowlegge of this mortgage, The minutes of the meeting do not 
show that there was a quorum present of the directors; they 
do not show how many voted for the execution of the chattel 
mortgage. The only person so far as the record discloses 
that was present, was John Raynor, President. The record 
does not disclose that the secretary was either present or 
absent. The chattel mortgage seemsto have been signed, 
"Kickapoo Creek Coal Company, by John Raynor"; it does 
not show that he executed the mortgage as President of the 
company. 

On the hearing the appellee among other things testified 
as follows: "The trucks were in Mr. Raynor's possession 
during the time of this running of notice of foreclosure. 
By Mr. Raynor's "possession I mean in the possession of the 
Kickapoo Creek Coal Company. The Kickapoo Creek Coal 
Company still had possession up until the time of the sale. 
From thégmaturity of the note to the time of the sale the 
trucks were used by the Kickapoo Creek Coal Company. After 
the sale the trucks were left in the Zarage where they were 
before. Really, I don’t know whether they were moved or not 


up to the present time. 
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After the sale the trucks were located at 540 Knoxville avenue; 
$40 Knoxville avenue was occupied by the John Raynor Coal 
Company after it was formed. Prior to the sale it wes the 
Kickapoo Creek Coal Company, §nd they oc winvilex it up to the 
time of the sale. So far as I know, the Kickapoo Creek Coal 
Company G@id not hove out at that time, and so far as I know 
they continued in possession at that sine, The truoks are now 
occupying the same place in the pent pbuilding; so fer as I 
know these trucks occupied the same garage they did at the time 
the mortgage was given. It is under the supervision of John 
Raynor. These trucks are at his place of business. I could 
not say the trucks were in the same garage at the time they 
gave the mortgage. I would say that they were in the possession 
of John Raynor. John Raynor was the president of the 
Kickapoo Cre&k Coal Company at the time the mortgage was given, 
I understand that the trucks I refer to are the same trucks 
that were levied upon by the Sheriff in this case. John Raynor. 
is the Raynor Coal Company. I would not say thet he is the 
sole proprietor of it, until he gets it paid for. I should 
say I am interested in it. I am not o partner. 

Raynor among other things testified as follows: 

.Il was president of the Kickapoo Creek Coal Company at 
the time these notes were given. The Kickapoo Creek Coal 
Sempany was a corporation. John Raynor was president of the 
Kickapoo Creek Coal Company at the time of the foreclosure sale; 
John Raynor is myself. I was president of the Kickapoo Creek 
Coal Company at the time I was custodian of the trucks. 
The trucks were in the same building when the mortgage was 
foreclosed and continued to be there until after the sale. 
They ere not in the same building now; they are now at 240 
Knoxville avenue; they were in 320 Knoxville before. I 
still have control of them; I had the working control of them 
after the aele. I had the direct custody and charge of these 
eis at the time the mortgage was given to Holland. 
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When the mortgage was foreclosed I didn't have anything more 

to do until after the sale. I was appointed custodian. I had 

a working agreement after the sale to take the trucks out and 

I still have the agreement. I still have custody of these trucks, 
or did have up until the time of the Sheriff's levy, except 

only the ten days of the foreclosure. Since then I have had 

the power to go ahead and use them and did use them up to the 
time of the levy. There isn't any Kickapoo Creek Coal Company; 
it was allowed to die the day the sale was made. All of the 
panets of the Kickapoo Creek Coal Oeapeny went to Holland, 
covered all the assets of the Kickapoo Creek Coal Company. 

These trucks I speak of are the same trucks that were mortgaged 
to Holland and are the same trucks that I had in my possession 
until the time of the levy by the Sheriff and the same ones 
levied on by the Sheriff. John Raynor and Frank Holland are 

the Raynor Coal Company. Frank Holland is not a partner of mine. 
Frank Holland owns the John Raynor Coal Company. I have a 
working interest in it." 

Holland and Raynor speak of a sale. There is no proof of 
any sale under the mortgage by appellee, yet appellee claims 
to have sold the property to Raynor. After the mortgage 
became due there was no appsrent change in the possession of 
the property although appellee and Raynor testified that the 
appellee took possession and was put in charge as custodian. 
The mortgage itself was defectively acknowledged. This defect 
of course, would not be fatal if it was the only ground of 
complaint but it is a circumstance proper to be taken into 
suskedt consideration, especially so, when considered in 
connection with the facts as are disclosed relative to the 
authority to execute the mortgage. 


The evidence shows that Raynor, president of the Coal 
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oe 
Company, was in possession of the property during the lifetime 
of the mortgege, end he was custodian after tke default was 
made in the payment and duging the alleged foreclosure pro- 
eeeding. The property remained at the same place é@uring the 

Te ttanien’s pending the time of the alleged sale. The evidence 
also shows that Reynorvassisted in posting the notices of sale. 
_sppoee offered a bili of sale with a view of showing that 

he had sold the property in question to Raynor. Th¢j bill of 
sale purports to have conveyed the same identical property that 


, 
| preeserty, that was described in the mortgage and the consideration 
is *5000, and it recites that the vendee, Raynor, was to pay the 
purchase price as follows: the sum§ of $200 upon the execution 
of the contract and the sum of $400, each and every month 
“thereafter until the whole sum together with 7% interest was 
paid. There is no evidence in this record that Raynor ever 

paid a dollar on this contract. If this was in fact a sale, 
appellee, and if any money had been paid, could easily have 
established that fact. 

In view of the fact thet the evidence establisheés 

that within four days after the bringing of the suit by 
appellant against the coal company, the mortgage was executed 
covering all of the property that was owned at that time by the 
Kiekapoo Creek Coal Company; that the note the mortgase purports 
to secure, shows upon its face that it was executed prior to 

the time of the meeting of the Board of Directors to authorize 
the mortgage; that the evidence fails to show appellee 
advanced or paid any money when the note and mortgage were 
executed, to meet the pay roll or for any other purpose; that 
Raynor, as president of the company, had the custody and 
possession of the property in question during the lifetime of 
the mortgage, and when it was sought to foreclose the same, he 


was put in charge as custodian, and the property was kept at 
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Te 
the same place during the pendency of the foreclosure 
proceedings; that the evidence fails to show any fact or 
facts relative to a salg by virtue of the mortgage; that Raynor 
participated in posting the notices of foreclosure; that 
there is no evidence in the record showing Raynor who claims 
to have purchased the property from appellee, and is now 
doing business as John Raynor Coal Company, and using the 
trucks, ever paid a dollar for them; that appellee testified 
John Raynor was the owner of the John Raynor Coal Company 
that he had a working interest in it, but was not a partner; 
that John Raynor testified appellee owns the John Raynor 
Goal Company, and that he had a working interest in it. 
We are of the opinion that the mortgage was merely a 
make-shift to get the title of the ieserty. out of the coal 
company. so as to prevent the collection of the judgment on 
which the execution was issued. The juggling was such it 
appears that neither appellee nor Raynor knew, as is 
indicated by their testimony, who Was in fact the owner of 
the Raynor Coal Company which included the property in 
question. 

We therefore conclude, that the judgment of the County 
Court should be reversed and the cause remanded, which is 


accordingly donee 


REVERSED AND REMANDED. 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. ae I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. . 

| In Testimony Whereof, I hereunto set my hand and affix fhe seal of 


said Appellate Court, at Ottawa, this 7 : day of 


i the year of our Lord one thousand 


rk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


APR 25 1995: the opinion # the Court was filed in the 
1 Clerk’s office of said Court, in the words and figures 
q following, to-wit: | 
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t i. 
: 
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Agenda No. 71 ; General No. 7212 
Maude M. Ely, Administratrix of 
the Estate of William R. Ely, de- 
ceased, Appellee, 
Appeal from Cir- 
Ve cuit Court of 
Grundy County 
Prudential Insurance Company of 
America, a corporation, Appellant 
Jones P.Jd. . | 

The plaintiff Maude M. Ely, administratriz of the 
estate of William R. Ely, deceased, who is appellee here, 
brought this suit in assumpsit in the circuit court of Grundy 
County, against the defendant, the Prudential Insurance Com- 
pany of America, appellant here, for the sum of $50,000, 
based “pon a ten year term insurance policy for $25,000, 
issued by the defendant upon the life of William R. Ely, 
of Gibson City, Illinois. The policy bore date september 
40th, 1912, and was delivered on October 27th, 1912. The 
insured, Dr. William R. Ely, disappeared in the city of 
Chicago on October 29th, 1912, two days after the delivery 
of the policy of insurancé. 

The plaintiff's declaration consisted of two special 
counts and the common counts. The first special count, slleg- 
ed the execution and delivery of the policy for %25,000 on 
the life of the insured on October 27th, 1912, and charged the 
death of the insured at Chicago on October 29th, 1912, while 
the policy was in force. It further averred an offer by the 
plaintiff to nakeproot of death, which was declined by 
defendant. The second special count alleged the execution 
and delivery of the policy, the disappearance of the insured 
on October 29th, 1912, the making of a search for him, thet 
he had not been heard from sincé October 29th, 1912 and that 
he died on October SOth, 1919. This count dlso averred that 


the plaintiff offered prvof of death of the insured, that the 
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defendant refused to accept the same and denicd liability, that 


the plaintiff complied with all the provisions of the policy and 
tendered the second annual premium before the policy lapsed, and 
that the appellant refused to accépt said premium or any further 
premiums. At the G@lose of the evidence, the plaintiff dismissed 
as to the common counts, 

The defendant pleaded the general issue and two special pleas. 
Both special pleas denied the death of the insured while the policy 
was in force and alleged that the second premium had not been paid 
at the time it was due, on September 230th, 1913, or within the thir- 
ty days’ period of grece thereafter, so that the policy lapsed. 

The plaintiff took leave to reply double to the special 
pleas and by such replications averred in substance that the in- 
sured died during the life of the policy; that plaintiff tendered 
the second annual premium when the same became due and within the 
perioaé of grace therefor; that the defendant, by its, agent, refused 
to accept the tender or to accept any further premiums upon the 
policy; that the defendant, through its agent, stated to the 
plaintiff that the defendant would cither produce William R. Fly 
alive within sevén years from October 29th, 1912 or at the ex- 
piration of seven years would pay the amount of the policy, and 
that plaintiff need pay no further premiums. Rejoinders were 
filed to the replications, and the case was tried before a jury, 
which rendered a verdict for $37,390.41. After denying the motion 
for a new trial and in arrest of judgment, the court rendered 
judgment on the verdict from which the defendant appealed. 

After considering the case for some time, the jury sent 
word to the court that they desired further instruction. ‘The 
court caused the jury to be brought in and learned from its 


foreman that they wised to know whether they would be 
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allowed to include interest on their verdict. The court sent 
the jury back to its room and had appellee's counsel prepare 
a further instruction. When this was done, the court again 
called the jury in and instructed it to add interest at the 
rate of five per cent per annum, if liability existed. This 
instruction was marked Number 11. The defendant excepted 
to the giving of it. The jury, by their verdict, found against 
the plaintiff in the sum of $25,000 principal and the further 
sum of $12590.41 for interest, The court thereupon gave them 
written instruction Number 12 to find the amount in a lump 
sum, including principal and interest, if the jury found that 
interest was due. Defendant excepted to the giving of this 
instruction. The jury again retired. They later returned a 
verdict assessing plaintiff's damages in the sum of $37,390.41. 
The allowance of $12,590.41 as interest makes it clear that 
the jury reached the conclusion that the death of the insured 
occured on the 29th day of October 1912, as alleged in the 
first count of the declaration. 

The principal grounds urged for the reversal of the 
cause are that the evidence is insufficient to support the 
verdict, under either count of the declaration; that the court 
erred in the admission of certain evidence on behalf of the 
plaintiff and the exclsuinn of certain evidence offered on be- 
half of the defendant; that certain instructions were erroneous 
and that the verdict was excessive. 

The rule concerning the presumption of death is fully 
stated in the case of Kennedy vs. Modern Woodmen 243 I1l. 560, 
as follows:- "The law is well settled in this State that where 
@ person leaves home with the expectation of returning thereto 
within a short time, and he remains: away, and his absence is 
unexplained and unaccounted for and no intelligence is re- 
ceived from him and he is not heard from, and his whereabouts 


cannot be ascertained, although diligent search and inquiry are 
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made in the vicinity of his home and at such places as he 
would be likely to be and from such persons as he would be 
likely to meet and know, and nothing is heard from or of him, 
and he remains away from hisfamily and home for a period of 
seven years, @ presumption arises from these facts that he is 
dead, unless there are other facts and circumstances show, 
which will rebut and overcome such presumption of death." 
There is no presumption thet such person died at the 
time of disappearance or at any particular time during the 
period of seven years, in the absence of evidence sufficient 
to raise a presumption of death at some particular time be- 
pefore the expiration of the seven years. In the case of 
ponovan ve Major 253 Ill. 179, Will C. Wright disappeared 
on April 15th, 1893. The court said, after stating the rule 
announced in Whiting v. Wicoll 46 Ill. 230:- "he conclusion 
to be drawn from the record is that Will C. Wright is to be 
regarded as dead onthe 15th day of April 1900 and not before, 
unless evidence of facts and circumstances appear sufficient 
to justify the ifiference that he died at an earlier date." 
The court further said:- "The presugption of fact which will 
justify the conclusion of death before the lapse of time 
required for the legal presumption must arise from evidence 
of circumstances, tending to show death. That the absentee 
was exposed to some specific peril; that he sailed in a 
vessel which had never been heard from though many months 
overdue; that he was last seen as a passenger on an ocean 
steamer in mid-ocean, at night, and was never seen or heard 
of afterward, though diligent search was made next morning; 
that he made threats to commit suicide prior to his disappear- 
ence; that the condition of his health was desperate; that 
he was afflicted with some disease likely to undermine tk 
his constitution--these are the circumstances which may be 


considered as tending to raige a just inference of death. -fhe— 
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fhe health, age, hebits, disposition, manner of life, pecuniary 
circumstances and family relations of a person, who has ditis- 
appeared are all proper for consideration in determining | 
whether he probably died before the expiration of. seven years." 
The presumption of death at the end of seven years 
following the disappesrance of the absentee without his having 
been heard from by those who would have been most likely to 
hear of him and in the places in which he would be most likely 
to be found, is not a conclusive presumption, but may be 
rebutted by the showing of such facts and circumstances as would 
justify the conclusion that the absentee continued to live 
after the expiration of seven.years. It is said, "On the 
other hand if his relations with his family were strained,if 
he was in straightened circunztances, unhappy and discontented 
with his surroundings and sssociations, the likelihood of 
his return or communication would naturally be much lessened." 
(Reedy v. Millizen 155 111. 646.) Wumerous cases might be 
eited in support of the propositions laid down above and they 
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be found collected in the cases cited. 
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The evidence offered by the plaintiff to raise a pre- 
sumption of the death of Dr. Ely on October 29th, 1912, 
tends to show that at the time of his disappearance he was 
a cone man of 53 years in perfect health, having a wife and 
four children. Plaintiff's evidence also tends to show 
that his family relations were friendly; that his practice was 
good; that he was a member of the Presbyterian Church holding 
the office of deacon; that he taught a Sunday School class; 
that he had no immediate financial worries; that in company 
with his wife, he went to Chicago on the 29th day of October 
1912; that after shopping with her for some time he left her 
and went to see his sister who resided there intending to 
meet his wife for dinner that evening at the home of Richard 


Worris, and to accompany the Morrises to the theater; that he 
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did visit his sister end upon leaving stated to his nephew 

that he was going to the home of Richard Morris end inquired 
the best route to take; that his nephew told him to take a 
street car, by way of the 12th street viaduct; that this 
viaduct extends over the Chicago River and numerous railroad 
tracks for a mile through a district having no residences and 
said to be a dangerous locality infested with bad men; that 
about six o'clock he called by telephone at the home of 
Richard Morris and told his wife that he was detained on the 
12th street viaduct and would be out as soon as he could get 
there; that he did not appear and a search was made for him 
that night, the following morning and for days and waekn there- 
after; and that a cap, believed to be his, with a three cornered 
hole cut through it and stained with blood, was found near the 
Chicago River beneath the 18th street viaduct. 

To. rebut the presumption of death, the defendent offered 
to show that Dr. Ely had had difficulty with his wife over 
Helen Langdon, a nurse in his employ; that he had confessed 
having had intimete relations with her; that he had traveled 
with her at different times, registering at hotels with her 
as his wife under assumed names; that he had performed a criminal 
operation upon one Lily Hansen; that a suit for malpractice 
was pending against him; that another such suit was in con- 
templation; that his home was heavily mortgaged and that 
foreclosure proceedings were pending; that he was very great- 
ly in debt and had at different times, expressea@ an intention 
to leave the country. It was also shown that, at the hour of 
six ‘o'clock in the evening, the 12th street viaduct was 
generally crowded with many teams, wagons and foot passengers 
and that if anyone had been killed at that place, at that time 
of the day, there would very likely have been numerous eye 


witnesses, who could have been found. It is also shown that 
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7. 
dredging the river and dynamiting it failed to bring his 


body to light. 

There is in plaintiff's evidence but little to raise 
a suspicion of the doctor's death at the time of his dis- 
appearance. There is much in evidence to rebut any in- 
ference that he died on October 29th, 1912. 

, Appellee insists that the evidence offered to raise a 
presemption of death before the end of seven years from the 
disappearance of Dr. Ely is aided by the presumption of death 
arising from seven years' absence and cites Conner v. New 
York Life Insurance Co. 166 N.Y. Supp. 185. In that case 

ell of the absentee's clothes were found in a bathhouse and 
his ring and pin were found in the office. The case recognizes 
the rule contended for by the appellee above stated, that if 
the absentee were in some specific peril, at the time of his 
@isappearance, death might be inferred at that time. However, 
there was sufficient evidence there to warrant such an infer- 
ence, but in this case, the evidencé on that point is wholly 
insufficient to raise an inference of fact that the absentee 
died on October 12th, 1912. Therefore, the jury should not 
have allowed anterest from that day. 

Upon the trial the defendant offered to prove by Etta 
Wood that Dr. Ely performed an operation upon George Wood, 
the character of the operation, and its result. The court 
declined to admit .this evidence, but permitted the defendant 
to prove that Wood had filed a suit against the estate of 
Dr. Ely charging malpractice. The defendant also offered to 
“prove malpractice in the treatment of a Mrs. Smith by shuwing 
the ailment and the cbavectex of treatment. This, the court 
denied bgt aid permit the defendant to prove that Mrs. smith 
had filed a suit for malpractice against Dr. Ely early in 1912 
and that it was still pending at the time he disappeared. We 
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see no error in the rulings of the court in these two instances. 
If the defendant had been permitted to show the cheracter of 
the operation for the purpose of showing malpractice, the 
plaintiff would be entitled to #ffer evidence in rebuttal. 

That would involve the trial of another case foreign to the 
issues. 

The defendant also offered to show that Mrs. Ely had said 
shortly after her husband's disappearance, that if Helen 
Langdon, the above mentioned nurse, could be found, there Dr. 
Ely would be found too, It further offered to prove that Dr. 
Ely had introduced Helen Langdon to one of the witnesses and 
had said that he was in love with her; that his home life wes— 
Wes unhappy on her account; that he was tired of it all and 
thought of leaving; that he admitted he had performed an il- 
legal operation on Lily Hansen; that he admitted to another 
witness he had traveled with Helen Langdon, introducing her 
as his wife; and that he had kept her in his home for a week 
during the absence of Mrs. Ely. This evidence was competent 
and ought to have been admitted. Certainly Ely's admissions 
of his Glandestine and licentious conduct is indicative of 
his disposition and character. They were matters in issue 
and were therefore cunt kent to be shown. The alleged state- 
ment of his wife to the effect that if you will find the nurse 
you will find my husband, was but an expression of her opinion 
and becomés material and compétent proof only becauge it tends 
to show Mrs. Ely's frame of mind and to reveal the existence 
of domestic disturbance growing out of her husband's elleged 
evil conduct; and moreover it tends to explain his absence and 
rebut the presumption of death. 

Appellant offered to show by the witness Ralph Lott that 
ks met Dr. Ely at the Planter's Hotel in Chicago sometime 
iu February or March of 1915 and there had a conversation with 
Dr. Ely, in whieh the latter was addressed iy name by the 


| Witness, and returned the greeting; 
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9. 
that Dr. Ely was asked by the witness what he was doing in 
Chicago and replied that he was just passing through; that 
the witness asked him how things were in Gibson City, to 
which Ely replied that he was no longer in Gibson City, 
and then turned abruptly away, left the witness, and entered 
the elevator. The court refused to admit this evidence and 
we think the ruling was erroneous. The fact that the witness 
and Ely were acquainted with each other and greetings were 
extended and acknowledged between them on the date of their 
alleged meeting is a circumstance which tends to strengthen 
the witness's claim of identification and to remove the 
possibility of a mistake. The alleged admission of Ely that 
he was not living in Gibson City, his failure to tell the 
witness where he was residing and his hasty and unceremonious 
departure, were circumstances tending to show that his absence 
from home and his omission to make know his whereabouts to 
those who were entitled to receive such knowledge, was by 
intention and design. The offered testimony of this witness, 
if true, was of the utmost importance to appellant, and, if 
relied upon by a jury, constitutes a complete defense in this 
case. Appellant was not permitted to make certain other proof, 
which ought to have been admitted for the reasons we have 
given here. To specifically set forth each instance would 
extend this opinion without advantage. Our views can be read- 
ily understood and what we havé herein said will be a sufficient 
guide in another trial. We are of the opinion that the de- 
clarations of Dr. Ely and indeed, every circumstance tending - 
to show his character, habits, family relationship, and 
financial condition are admissable. (Reedy v. Millizen, supra.) 
Complainant is also made that the witness Roy McNamara 
was permitted to testify to his conversation with the insured 
at the time he left the McNamara home the afternoon of October 
29th., and to state that after he directed the doctor to the 
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10. . 

Morris home "the doctor nodded acquiescence". It is contended 
‘ that only such conversations with the insured as are part of 
the res gestae could properly be admitted and that such con- 
versation does not come ‘within that class; also that the wit- 
ness stated a conclusion in the words quoted. Although the 
form of the answer is open to criticism, still, the witness 
should be allowed to tell what Or. Ely aid. ‘The objection 
that the conversation is not a part of the res gestae cannot 
be sustained. (C. & EB. I. R. R. Co. ve Chancellor 165 I11. 
438; Neice v. CG. & A. RoR. Co. 165 Ill. App. 627.) 

It is further objected that Mrs. Ely wae permitted to 
testify to various declarations made by her husband to her, 
chief among them being what he said to her over the telephone, 
the night of October 29th., after he had left the McNamara 
home, and that under Section 5 of the Act on Evidence, she 
was not competent to testify to such declaration. The 
abstract in this case does not show that any objection was 
made to the competency of the witness. In thé absence of 
such an objection, in the trial court, it is waived. (Doty 
ve Doty 159 Ill. 46; Dacy v. Goll 150 Ill. App. 9). 

Objection is also made to the giving of instructions 2-4 
-6-7-8 for the plaintiff. Instructions 2 and 4 are criticised 
because they direct the jury to consider the evidence "in 
the light of your own common observations and experience as 
men infithe affairs of life". The instructions are not subject 
to ihe ehdection made. (People v. Turner 265 Ill. 594.) 
Instruction No. 6 was doubtless intended to be based on certain 
testimony of Mrs. Ely but the situation set forth in the 
instruction is so much at variance with her testimony that 
it makes the instruction justly subject to criticism. It shewla 


not have been given. 
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Complaint is made against appellee's instruction Mo. 


7 because it tells the jury that unexplained absence for seven 
years, without any intelligence as to his whereabouts, after 
a diligent search, raises e presumption of death. It is con- 
tended that this instruction is erroneous: because it ignores 
the evidence offered to rebut the presumption. A similar 
instruction was held not to be error, under the circumstances 
of the case, in Policemen's Benevolent Ass'n, &. Ryce 213 I1l. 
9. The Supreme Court in that case did not hold the instruction, 
when standing alone, to be good, but held that when it is con- 
sidered together with other given instructions, it was not 
subject to the criticism made against it. In the present case 
instructions were given on behaif of the defendant which told 
the jury that the law does not presume death at the end of 
seven years from the time of disappearance if the jury believe 
from the evidence that during or after the expiration of seven 
Years, the absentee was alive. Where rebutting evidence has 
been offered, it takes the two instructions together to make 
a correct charge. And the Supreme Court in the later case 
of Kennedy v. Modern Woodmen, supra, announcés the correct 
rule to be, that such presumption arises from prvof of the 
facts mentioned in appellee's said instruction, unless there 
are other facts and circumstances shown which rebut and over- 
come the presumption of death. This latter element cannot be 
ignored, and if it is not set out somewhere in the series of. 
instructions, then such an instruction as No. 7 in this 
case would undoubtedly be erroneous. It is obvious that the 
presumption of death must arise upon the whole proof and not 
upon a part of it. But, as we have said, the instruction when 
considered with others in this case, as a series, is not pre- 
judicial. 

Instruetion No. 8 is an abridged statement of the 
appellant's gontrastus liability under the policy of insur- 
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12. 


ance, and in its form is both inaccurate and misleading. The 
company did not, by its policy, promise to pay to the personal 


representatives of the insured, $25,000 upon due proof of 
death, while the policy was in force. The first paragraph 
of the poltcy makes the payment of said sum subject to 
certain specified terms and conditions incorporated in the 
contract, of which the condition that "proof of death while 
the policy was in force" is but one. 

For the errors set forth, this judgment will be reversed 


and the cause remanded for a new trial. 


Reversed and Remanded. 
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SE LT REMEMBERED Dae afterwards, to-wit: On 
APR 95 1925 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to wit: 
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Agenda No. 17 General No. 73585 


The People of the State of 


Illinois, Defendant in Error Error to County 
vs Court of Rock 
Julius Yan Nevel and Theophiel Island County 


Martens, Plaintiffs in Error, 


3 1.A. 638 





23 


Jones, Pe Je 

This is a prosecution begun in the county court of Rock 
Island County against the defendants upon an information 
gonsisting of two counts, each charging the unlawful possession 
of intoxicating liquor on the 17th day of October 1923. There 
was a trial before a jury, which returned a verdict finding the 
defendants guilty upon both counts of the information. After 
overruling a motion for a new trial, the court entered judgment 
on the verdict, sentencing the plaintiff Martens to pay a fine 
of $490 for a violation of the first count and to imprisonment 
in the county jail for sixty days for a violation of the second 
count, and sentencing Van Nevel to pay a fine of $100 for a 
violation of the first count and to sixty days imprisonment for 
@ Violation of the second count. 

Previous to the trial, the defendants moved to quash the 
information which motion was overruled. This is assigned as 
error. The first count of the information charged that the 
defendants "did then and there unlawfully and wilfully acquire 
and possess intoxicating liquor with the intent then and there 
to use the same in violation of the Prohibition Law of the 
state of Illinois. . ." 

The second count charged that the defendants "did then 
and there unlawfully and wilfully keep for sale intoxicating 
thane with the intent then and there to sell the same contrary 






































es the provisions of the Prohibition Law of this State .. ." 
Both counts in the information are based on Sec. 28 
of the Illinois Prohibition Law, which és as follows-"It 
shall be unlawful to have or possess any liquor intended for 
use in violating this act or property designed for the illegal 
manufacture of liquor and no property right shall exist in any 
such liquor or property." Each count cherges the same offense 
and substantially in the language of the statute. The question 
is therefore whether or not the language so employed is com- 
prehensive enough to constitute a proper charge under said 
section. 

This precise question was before the Supreme Court of this 
state in the case of the People v. Barnes 314 Ill, 140. In 
that case there was an indictment consisting of several counts. 
The fifth count was grounded gm said section 28 and charged 
that the defendant "unlawfully did then and there have in her 
possession property designed and intended for use in the un- 
lawful manufacture of intoxicating liquor." The Supreme Court 
held that under the act, possession of intoxicating liquor 
was lawful or unlawful according to the circumstances under 
whieh it was possesses; that to charge the possession was un- 
lawful or was intended for use in violating the law was a mere 
conelusion of. the pleader and "where an act is not in. itself 
necessarity unlaéwful, but becomes so by its circumstances, 
all the matters necessary to show its illegality must be stated 
in the indictment or information.” It was also held that "It 
is not sufficient to charge an offense in the language of the 
statute alone, where by its generality it may embrace acts 
which it was not the intent of the statute to punish. Such 
facts must be alleged that, if proved, defendant cannot be 


innocent." 





o 











It was there urged by the State's Attorney that the 

rarious counts of the indictment were good and sufficiént 

mder Sec. 40 of said Act, which provides that, "The possession 

liquors by any person not legally permittéd under this Act 

5c possess liguor shall be prima facie evidence that such liquor 

‘ kept for the purpose of being sold, bartered, given away, 

furnished, or Otherwise disposed of in violetion of the pro- 

risions of this Act." The court disposed of this contention 

YY saying that the presumption arises only from possession by 
person not legally permitted under the Act to possess liquor. 

[f the possession is lawful by authority of the Act, then no 

such presumption can arise. 

| In the case at bar, as in the Barnes case, no addition- 

51 facet was alleged in any count, from which unlewful con- 

juct by the plaintiff in error can be inferred. The words 

"unlawfully" and "unlawful" and "in violation of the 

Prohibition Law of the State of Illinois” are tantamount to 

phe same thing and state no fact. They are but conclusions 

of the pleader and hence are ineffective. Without the part- 

cular unlawful circumstances of the possession being alleged, 

such ineffective terms are meaningless and the charges in the 

information in this case are merely that the plaintiff in 

rrr possessed intoxicating liquor. This of itself is not 

ir violation of the Prohibition Law. Each count of the in- 

formation in this case is therefore, insufficient to sustain 


p conviction and the caupe is accordingly reversed and remanded. 


Reversed and Remanded. 
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IT REMEMBERED, that afterwards, to-wit: On 
APR 251925 the opinion of,the Court was filed in the 
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Agenda Noe 23 General No. 7395 
Sam Dudley, Appellant, 

Ve 
Inglaterra Amusement Co., 


a corporetion, Appellee Appeal from Circuit 
, | Court of Winnebago County. 


Jones, P. J: 2 Q Q T A  & 4 23 


This is an action brought by SameDudley, a negro, 
against appellee, under chapter 38, article 104, knows/as 
the Illinois Civil Rights Act of 1885. The trial in the 
cireuit court resulted in a verdict in favor of appellee and 
appellant perfected an appeal to this court. 

The Inglaterra Amusement Company is a corporation and 
conducts a dance hall in the business district of the city of 
Rockford. The H&H Floor of the hall is about 83 feet long. 

The entrance is on the West. Immediately inside the entrance, 
there is a lobby and ticket office. There is a partition between 
the lebby and the dance hall. Entrance to the hall is through 

a set of wooden doors. Immediately East of this partition is 

a space which is usually reserved for a promenade or gathering 
place for guests, while they are not dancing. Separating this 
promenade from the portion reserved for dancing , is a permanent 
railing about four feet high. The space reserved for dancing 

is the entire width of the building and from the railing to 

the East end of the building, about one hundred feet. 

On March 28th, 1922, appellee caused an advertisement 
to be meade in the local newspapers that Mamie Smith and "her 
Jazz Hounds" would be at the Inglaterra on that night and the 
following night. ‘* concert would be given from 8 o'clock to 
9:15 o'clock and dancing from 9:15 o'clock to 12 o'clock. 

The advertisements further stated that "Mamie Smith's Jazz 
Hounds will furnish the Music for Dancing. Doors open 7 o'clock- 
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First Come--First Servei--Seats for 800. Tickets on sale at 
the Bronswigk Shop." Dudley saw an advertisement and purchased 
three seats at the Brunswick Shop. 

Along the North and South sides of the building, were 
balconies, provided with chairs. In order to accomodate the 
extra patrons on the night in question, chairs were place in 
the space ordinarily used as a promenade, an aisle being left 
through the center from the entrance to the space venerved for 
dancing, Two rows of chairs were place/just inside the railing. 
On the night of the first concert, appellant accompanied by 
his mother and another negro named Hopley, went to the Ingla- 
terra, where he presented the tickets he had bought. They 
were accepted by the doorkeeper, and appellant, with his party, 
took seats on the aisle and immediately next to the said rail- 
ing. He testified no one objected to his taking the seats at 
the time, but later he was ordered to go to the North Balcony 
or leave the building; that he fefused to do this, saying that 
he had come early to get good seats because the advertisement 
had read "First Come--First Served--No Rewerved Seats"; that 
thereupon a police officer in uniform came to him and told 
him thet he and his party would heve to go to the balcony or get 
opt of the place and if they refused to do either, he would 
take them to jail and lock them up; and that the plaintiff and 
hig guests then left the hall. The testimony of appellant 
is corroborated by other witnesses. But that part of it, which 
relates to the conversations within the building is denied by 
witnesses for the appellee. 

R. W. Miller, employed at the Inglaterra, testified 
that he was directing the Sadpte who entered where to be seated; 
that although there were no reserved seats, it was the plan of 


the management to fill the balconies first; and that as Dudley 





id-party entered, he directed them to go to the balcony. 
bo al made no reply but walked directly to the seats which he 
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section Dudley took. After Dudley was seated, the witness went 
to him and again told him to go to the balcony as no one would 
be permitted to sit there until the balconies were filled. 
Dudley persisted in his refusal. Mr. Breinig, the manager, also 
asked Dudley to take a seat in the north balcony. Edward Mc*- 
Namara, the ticket taker, testified he told Dudley, as he took 
“a the tickets, to go upstairs and that he did so because he 
had received instructions that night to fill the balconies first. 
Ely F. Ward, the police officer, denied that he threatened to 
put appellant in jail, but said that he told him he would 
either have to go into the north balcony or leave the building. 

There is evidence tending to show that the management 
desired to fill the balconies before the seats on the main 
danee floor were taken, and that it also desired to segregate 
the blacks from the whites by putting the negroes in the north 
balcony and the white people in the south balcony. So far 
as eontort, accomodations and opportunity to see and hear are 
concerned, there was no difference between the two balconies. 

It is not contended that the jury in this case acted 
through any prejudice or bias. But it is claimed by appellant 
that the verdict is the result of the admission of improper 
evidence, the giving of erroneous instructions on behalf of 
the appelleesand the refusal to give proper instructions on 
behalf of appellant. 

Section 1 of the Illinois Civil Rights Act is as follows; 
"Seehinn 1. That all persons within the jurisdiction of said 
State of Illinois shall be entitled to the full and equal 
enjoyment of the accomodation, advantages, facilities and 
privileges of inns, restaurants, eating houses, hotels, soda 
fountains, saloons, barber shops, bathrooms, theaters, skating 
rinks, coneerts, eafes, bicycles (bicycle) rinks, elevators, 
ice cream parlors, or rooms, railroads, omnibuses, stages, 
street cars, poats, funeral hearses and publie conveyances on 
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and amusement, subject only to the conditions and limitations 
established by law and applicable alike to all citizens; nor 
shall there be any discrimination on account of race or color 
in the price to be charged and paid for lots or graves in any 
cemetery or place for burying theddead, but the price to be 
charged and paid for lots in any cemetery or place for burying 
the desd shall be applicable alike to ail citizens of every 
race and color." 

Counsel for appellant insigt, thet the entertainment 
given wes a concert and therefore is one of the enumerated 
piaces in which all persons, without regard to race or color, 
are entitled to the full and @qual enjoyment of accomodation, 
advantage, facilities and privileges, and that it was denied 
to appellant, because of his race and color. 

On the other hand it is the contention of appellee 
that the entertainment cannot be propertly termed a "concert" 
that the place in which it was held was well knows to be a 
dance hall and maintained for that purpose; that the music 
offered during the early part of the evening was only preliminary 
and incidental to the dance program; that the statute does not 
7 specificelly mention dance halis, nor are they included within 
the terms of the statute under the doctrine of ejusdem generis; 
and that the statute does not contemplate the full and equal 
enjoyment of accomodations, advantages, etc., among people of 
different races end colors, at a public dance hall. Appellee 
further contends that regardless of what construction may be 
given to the Civil Righys Act, appellee had the right, in the 
menagement of its hall and entertainment, to compel the seating 
of all patrons in the balconies until the same were filled, and 
that it was in the exercise of this right that appellant was 
told to move from where he took his seat. 

We will first determine whether public dances come within 
the purview of the statute. It is not our purpose to decide 
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whether the amusement in question was a concert, a public dance 
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Its cheracter is to be determined as a question of fact and not 
law. Our purpose is to construe the statute so as to test 

the correctness of the instructions offered, and the materiality 

of the evidence admitted. 

The Civil Rights Act, as it as passed in 1885, specifically 
enumerated the following, only:- inns, restaurants, eating houses, 
barber shops, public conveyances on land snd water and theaters. 
The first case under,thsat act brought before the Supreme Court 
of this state was Baylies v. Curry 128 Ill. 287. This case 
axeak over the refusal of a theater management to permit 

golored persons to occupy certain seats. The defense sought to 
be interposed was that in ordex to avoid a collision between 
the races, @ rule wes adopted @llowing colored people to have 
one row to themselves in each part of the house, or as many 
raws ae the tickets which they bought would call for. ‘The 
Suppeme Court held such defense to be unavailing and that a 
denial of access bo the theater or to the several circles or 
grades of seats theraiig, because of race or color, is 
prohibited by statute. 

161 Ill. 265 

The case of Cecil v. Green originated before the amenéd- 
ment of 1911 was made to the Civil Rights Act. In this case 
the proprietor of a drug store kept a soda fountain. He 
refused to sell or servé soda water to a negro, on account 
of his race and color; Suit was brought under the act and the 
‘Supreme Court held that such a place did not come within the 
terms of the statute and that the proprietor had the right 
to discriminate between races, if he chose to do so. 

Subsequent to the decision in Cecil v. Green, supra, the 
legislature amended the act by including in the places 
specifically enumerated, soda fountains, saloons, bath rooms, 
skating rinks, concerts and various other places hereinbefore 
mentioned thereby very materially enlarging the scope of the 


act. 
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In People ex rel v. Forest ffome Cemetery Company, 258 
Till. 56, burial privileges were refused @ colored persong 
and the court held that a cemetery association, not vested 
with the right of eminent domain, was not included within 
the statute under the doctrine of ejusdem generis. The trend 
of authority is that the act, being in derogation of the waitin 
law and penal in its nature, is strictly construed end thet 
unless it appears that a place is among those enumerated by 
the statute, or is included under the doctrine of ejusdem 
generis, discrimination because of race or color is not 
prohibited. 

While neither the Supreme Court nor the Appellate 
Courts of this state have determined whether or not a dance 
hall is included within the terms of the statute, the question 
has been decided by the New York Court of Appeals in Johnson 
Ve Ae & Se Ee Re CO. 222 N. Y. 443. The New York statute is 
very much like the Illinois statute. The court held that a 
dancing pavilion is within the provisions of a statute entitling 
all persons to full and equal advantages and privileges of 
public accomodation and amusement. The dancing pavilion was 
operated in connection with a railroad company and for its 
financial benefit. The court laid some stress upon this 
feature in deciding the case, but, nevertheless, we think 
that the reasoning advanced by the court in concluding that 
the pavilion came within the provisions of the statute, is 
exceedingly convincing. 

Ohio has a similser statute and in the case of Youngstown 
Park & F. S. Ry. Co. v. Tokus 22 Ohio G. G. N. S. 417, it was 
held that a public dancing pavilion is a place of public 


accomodation and amusement. In this case a colored person, 


because of his color, was ejécted from the pavilion after 


he had purchased a ticket and entered for the purpose of 
a 


- dancing. 


rt 





- 


Te 


Because of these authorities as well as our own conception 
of the proposition, we are of the opinion that eppellee was 
conducting a place within the scope of the statute. This con- 
elusion,of course, makes it unnecessary for us to comment 
upon the errors contained in the instructions given on behaif 
of the appellee and complained of by appellant. In view of 
the opinion of the Supreme Court in Baylies ve Curry, supra, 
we are bound to hold that the testimony, which was admitted 
for the purpose og showing that the accomodations offered 
colored people were equally as good as those offered to the 
whites, was incompetent and immaterial, and the instructions 
based on that theory are erroneous. We are aware of a contrary 
view in many other jurisdictions where the courts have held 

sthat segregation does not necessarily mean discrimination. 

According to our view, appellee had no right to exclude 
the appellant either from the hall or from any particular part 
thereof, on account of race or color, and this without regard 
to whether the enterteinment was a concert or a public dance. 
It is also our view that appellee had the right, in the 
management of its enterprise, to require ail patrons to occupy 
seats in the balconies and to refuse to permit persons to 
occupy seats on the main floor until the balconies were filled; 
end further that it had the right, unéer such circumstances, 
to compel persons holding seats on the main floor to vacate 
them and occupy balcony seats until the same were filled. 

In this case it is not within our province to decide the facts. 
Whether appellant was forced to tacate his seat, because he 
was being discriminated against on account of color, or be- 
cause he refused to comply with the management's plan to fill 
the balconies first, is not a question for us to decide. It 
must be left to a jury to determine. 

‘Appellant urges that the court should have given his 
refused instructions numbered 1 and 2. While there is no in- 


herent Vite to be found in refused instruction Wo. 1. its 
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Agenda No. 62 General No. 7443 


Daniel Whisler, Appellent 


Ve Appeal from 
Circuit Court 

of Warren County 
Pirst National Bank of Galesburg 
et al, Appellees 


938 T1.A. 638 


This is an appeal from a decree of tne circvit court 


Jones, Pede3 


dismissing a bill #§r foreclosure of a real estate mortgage 
ie wank of equity. 

Freeman S. Stice was the owner of forty acres of land 
in Warren County, Illinois and engaged J.D. Stice, Cashier 
of the Swan Creek State Bank of Swan Creek, Illinois to 
negotiate for him a loan of “8,000. Four notes, of %2000 each, 
were drawn and executed by Freeman S. Stice, all dated March 
ist, 1920, and due March lst, 1925 with interest thereon at 
5e% Per annum until maturity end 7% after maturity. ‘The 
notes had interest coupons attached. y 

Three of the notes were made payable to EL Hardin, 
who was cashier of the Second National Bank of Monmouth, I1li- 
nois. To secure the payment of the said three notes, the owner 
of the lend executed a mortgage thereon to the said F.C. 
Hardin. The other of said notes was made payable to J.D. 
Stice, and the mortgage to secure its payment was also made 
to him. On the next day, March 2nd, both of said mortgages 
were duly acknowledged, and J.D. Stice went to Monmouth, and 
at the said Second National Bank, sold the notes and mortgage 
made to Hardin to the appellant Whisler for the full sum of 
&6000. J.D. Stice represented to Whisler thet the notes 
and mortgage he was transferring to him constituted a first 
lien upon the mortgaged premises. The notes were duly en- 
_dorsed by Hardim “without recourse". Stice then sent both 


mortgages to the recorder with a pencil memorandum thereon 
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Re 
in his oun baniwri ting. On the Hardin mortgage, the memo- 
randum to the recorder was to "record first and mail to the 
Swan Creek Bank". The memorandum on the other mortgage was 
to "record second and mail to the Swan Creek Bank". Pursuant 
to the instructions thus given by Stice, the recorder filed 
the Hardin mortgage at 1:30 o'clock P.M. on the 2nd day of 
March 1920 and it was given instrument Ho. 163891. The other 
mortgage was given instrument No.» 165896, and was filed at 
1:35 o'clock P.M. of that day. After the mortgages had been 
recorded, they were returned to J.De Stice, who caused Hardin 
to assign the mortgage made to him by an endorsement thereon. 
This mortgage was delivered to Whisler, who hes been the 
holder and owner of the said three notes and mortgage ever 
since. J.D. Stice became and continued to be thereafter the 
owner of the other note and mortgage. No record of the 
assignment of the Hardin mortgage to Whisler. was ever 
meade. 

Freeman Stice became insolvent. The appellees hare- 
in obtained their respective inbgennt é against him subsequent 
to the execution and recordation of said mortgages. He 
failed to pay interest or taxes. For some reason not ex- 
plained in the record, -but apparently without the request, 
eonsent or knowledge of either Freeman Stice or Whisler, 
J.D. Stice sent the interest on the notes, held by Whisler, 
to Herdin, who in turn paid it to Whisler. It seems thet 
neither Hardin nor Whisler was aware of the fact that the in- 
terest was not actually paid by Freeman Stice, Imowlege 
thereof mot coming to them until a considerable time efter- 
wards. 

On March 26th, 1921, J.D. Stice, having elected to 
declare his note due and payable, beceuse of feilure to pay 
interest, etc., filed his bill of complaint against Freeman 


S. Stice, the appellees herein, six in number and also against 
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certain other persons, including H.C. Hardin. The appellant 
Daniel Whisler was not made a party defendent. The bill con- 
tained si sala allegations concerning the Hardin mort- 
gage, or its assignment to Whisler. It had a general alle- 
gation that the appellees, E.C. Hardin and certain other 
defendants "have or claim to have some interest in ssid 
mortgaged premises or some part thereof as tenants, judgment 
ereditors, mortgagees or dtherwise, which interests, if any, 
have accrued and are subsequent to the lien of the mortgage 
of said orator and are subject thereto". ‘the pagyer of 
the bill asks, among other things, general relief, Herdin 
and Freeman S. Stice were defeulted. The cause wes referred 
to the Master to take and report the evidence, together with 
his conclusions of fact and law. The Master made hig report 
and a decree was entered thereon finding that the complainant 
J.D. Stice was entitled to the relie? prayed for; that his 
mortgage was a first lien upon the premises; that there was 
dus Hardin, on account of the mortgage and three notes herein- 
before mentioned, the sum of $6412.48 and that said morteage 
is a second lien upon the premises. It is also found that the 
abbelices, by reason of their respective judgments, were en- 
titlea to Eiens upon the premises, junior however, to said 
mortgages. The Master wes ordered to sell the premises and 
‘efter paying the costs of the proceedings out of the proceeds 
of the sale, he wes directed to pay J-D. Stice the amount 
Zouna to be due on his mortgege, and if there Wag-a surplus 


left, to apply the same on indebtness found to be due Hardin. 


Further directions were given for the applkcation of the 
proceeds of the sale to the payment of the indebtness due the 
judgment creditors. These mortgages having been given while 
the mortgage foreclosure act of 1917 was in force, the Master, 
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pursuant to said decree, issued to the complainant a certificate 
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4. 
of foreclosure as provided by said statute. 

It appears that Whisler had no notice or knowledge 
of the pendency of said J.-D. Stice foreclosure proceedings 
until sometime after the decree was entered. On September 
8th, 1922, he filed his bill of complaint, in which he elleged 
the giving of the said three notes and mortgage and of the 
assignment thereof by Hardin to him. He elleged that because 
of the failure ef the maker of the notes to pay interést, ete., 
he had elected to declare the entire indebtedness due. kaven 
b. Stice, E.C. Hardin, the appellees herein, and all ether 
necessary and proper persons were made parties defendant. 
Through answers, amendments to bill and other appropriate 
pleadings, the entire subject matter of the giving ef all 
of said notes and mortgages, the assignment of the Hardin 
notes and mortgage to Whisier, the foreclosure proceedings 
of Stiece ve. Stice, the successive redemption by appellees 
of the premises from foreclosure, the claims of the complain- 
ant and fhe defenses of the defendants were fully and properly 
set out. 

Upon the coming in of the Master's report, which was 
favorable to the complainant herein, the court sustained 
exeeptions thereto and entered a decree dismissing the bill. 

A number of questions have been exceedingly well 
presented by counsel for the respective mrties in this 
behalf, but on account of the view we ide nee the case, it 
will not be necessary to discuss all of them. ‘The gravamen 
of appellee's eieke is that Whisler is bound by the decree 
in Stice v. Stice, holding that the so-called Hardin mort- 
gage was a junior lien to the J.D. Stice mortgage; that under 
said decree Whisler had the right of redemption, which he fail- 
ed to exercise; ‘that his mortgage became merged in the decree 
in Stice v. Stice; that by reason of their redemptions they 
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stand in the position of innocent purchasers without notice, 

wna that this is a collateral attack on the decree in Stice 
v. Stice. 

While there was nothing in the recitals of the mortgage 
to show that one had priority over the other, the surrounding 
facts and circumstances settle, beyond doubt, that it was the 
understanding among the parties that the Hardin mortgage should 
have priority over the J.D. Stice mortgags. lEveryone concern- 
ed, even to J.D. Stice himself, asserts such was the understand- 
ing. It is competent gor the parties to fix the priority of 
liens mang themsleves, ree where the notes and mortgages 
are silent upon that subject. Jackson v. Grosser gf T1l. 
494, As a general proposition and in the abgence of counter-- 
vyening equities, priority of mortgages as between persons 
claiming liens on the seme property, depends on the respective 
dates when they were file@ for record. Jones, et af, v. Jones 
16 Ill. 117; Huebsch v. Scheel 81 Ill. 281. Just what brought 
about the finding in the deeree in Stice v. Stice that the 
Hardin mortgage was subsequent to the other mortgage is not 
clear to us. Broad and insinuating imputations of collusion 
are made hy eounne? for complainant, elthough there is no 
direct charge made nor was there any issue framed to present 
such a question. But it is conceded that Stice, at sil times, 
knew and understood that his mortgage was second to the 
Hardin morkgage, not only by agreement of parties, but 
from priority of recordetion; that Hardin had assipned the 
notes and frortgage to Whisler; that Whisler was the owner 
and holder of them and that Hardin had no interest whatever 
in the premises or the subject matter at the time of the 
filing of the first proceedings for foreclosure. J.D. Stice 
testified to these facts in this proceeding and yet he 
failed to make Whisler a party defendant. He made no refer- 
ence in his bill) directly or indirectly to the Hardin mort- 

gage or to the claim of Whisler to a lien on the mortgaged 
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. exons 868 Whether the report of the master or the decree of 
Harecloaure in that case was based upon any evidende offered 
therein, we are not advised, and so far as the decree in Stice 
ve Stice is concerned, it makes little difference, for it was 
entered pro confesso as toHHardin and it may be that the 
general allegation and prayer for relief above referred to 
would support the decree g#finst him. Kehm v. Mott 187 Ill. 
519; Rohrhof v. Schmidt, 218 Ill. 585. But upon this point. 
we express no opinion further than to say that in Kehm v. Mott 
it was held that the defendant, who had appeared and expressly 
denied having any interest, was in no position to question 
the decree, and in Rohrhof v, Schmidt, the bill alleged that 
the defendant claimed to have some interest in the premises, 
the nature of which was unknown to complainant. There was no 
such allegation in the Stice case, even as to Hardin, and 
as we have said, there was no allegation whatever relative 
to Whisler. FPoval v. Benton 48 Ill. App. 638 presents a 
case in which the facts are much the same as those in the 
present gaan, and where the general allegation of defend- 

pant's interest did not disclaim knowledge on the part of the 
eidihainant of its nature. It was there held that under such 
a general allegation, the defendant was not bound to set up 
her prior encumberance, and her Yights in respect thereto were 
not effected by the decree. We have said this much upon this 
question only because it is so strenuously insisted that 
Hardin was bound by the decree. We are not called upon to 
decide whether he was or not, but there can be no doubt that 
it is a better practice for the complainant, in a bill to 
foreclose, to make his allegations specific, when he seeks 
to challenge a prior lien.If the allegations in the bill 
were not sufficient to call for an answer from a party 
defendant, it is obvious that no one claiming under of 


through such defendant could be effected by the decree. 


o 





aw 


















































¢ ‘ ‘ u 
j ww LL 4 a V 
z 
uy > *¥ ' ‘ 
" wa . 
- ro 
. 
» 4 ‘° 
» j ‘ e . \ q YA 
' A - . 
Lo J ‘ 
t 
e 3 ‘ ., 4 
a’ J ‘ 4 
. ~ . . 
' «Vv ' 4 - ‘ ¢ Pe Y 
- oct ~ let oh. vw “ 
. w I se bb " } J 
‘ i < . “ 
g 
’ i Zé \ ~ . aA 
“ . <9 r | a. we | 
* o J , © £04 LAL e 
i ; : my i ee *\ 
ne 2 ‘*% ad _ 7 d oA 4 v 
. - e — 
j j v eu 
a) ‘ a - img s 
rg ¢ - r cye 
‘ ~o ya he bh eg } 
; ; 4 “. ’ 
‘ ‘ [ -O c ‘Ss 
e ¢ Ke : 
; ’ oe oe Nat toad 
, ; ah » 7 
1, \ ~ vw it - 
6 ith ; LDa 





“ 


7. 


We have given notice to this proposition merely because of 
its biarine upon the alleged relation of Whisler to that 
decree. 

It is suggested that appellees have pooled their interests 
and that the successive redemptions made by them were man- 
ipulated so that no more money was contributed by the pool 
than was sufficient to pay the mortgaged indebtedness due 
Stice, together with costs. Even though this be true, no’ 
wrong was committed so far as Whisler is coneerned. Whether 
1% effected the rights of other judgment ereditors is a matter 
of no moment in this case. 

Upon what ground cougsel for appellee base their con- 
tention thet Whisler had a right of redemption, we are unable 
tO perceive, wnless it is, that under the Stice decree 
Hardin was given that right. It will be remembered that said 
decree found Hardin to be the owner and holder of the three 
notes and mortgage. So far as the record in the Stice case 
is concerned, Whisler appears to be a total strange/to it. 

As the holder of said notes and mortgage, the indebtedness 
tO him was not due until 1925, unless he elected to sooner 
declare it due because of some default of the mortgagor. 

In order to ascertain if Whisler is bound by the decree 
in Stice v. Stice, and if his mortgage became merged therein 
and constituted a juniozlien, it must be determined whether 
of not that decree is res adjudicata and binding os to Whisler. 
In proceedings to foreclose = mortgage, parties are either 
mecessary or proper. Necessary parties are those who must be 
before the court before any valid or effectual decree can be 
entered. Proper parties are those who are so connected with 
the subject matter that their presence on the record eannot 
be objected to, as a misjoinder, although a full and complete 
teeres might still be entered without considering or effecting 
their rights. 
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Dowe v. Seely 29 Ill. #95. 

In the strictest sense the only necessary parties, to 
a foreclosure proceedings, are the mortgagee, the mortgagor, 
and those who have acquired an interest in the premises 
subsequent to the mortgage, By the term "mortgagee" is meant 
not only the mortgagee of record, but also the real owner of 
the debt and all persons, who are entitled to share in it. 
27 Cyc. 1562. This rule, of course, would not apply in cases 
where the beneficiaries are so numerous that it would not be 
practicable to join them all. Senior mortgagees and holders 
of prior encumbrances are not necessary parties; and if not 
joined as parties, their rights are in no way effected by 
the decree. Thus, it will be seen that, unless Whisler is 
bound by the decree against Hardin in Stice v. Stiice, he 
need not take any notice of such decree because his interests 
would not be effected by it. If he was a prior encumbrancer, 
he was not a@ necessary party and his interests in the premises 
could not be foreclosed or barred. If he was a junior 
encumbrancer he was not made a party as he should have been 
and is not precluded fyom asserting his rights. Therefore it 
is now necessary to dagen whether Whisler was bound by the 
Stice decree because his assignor Hardin was a defendant there- 
in. There is nothing in the statute or in the settled rules 
governing foreclosure proceedings, that requires the interest 
or title of a necessary party to be a matter of record. 
Tenants in possession usually have nothing of record to show, 


their claim of interest. Their possession is notice of their 


Claim and they are indispensable parties. Assignees of junior 
mortgages and holders of notes secured by such mortgages, when 
known, are necessary parties and if a cause proceeds without 


them, they are not bound by the decree, and their rights are 
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Te Misad ca fudtcated. In this case J.D. Stice had full 
kmowledge of the claim of Whisler and if he intended to attack 
the priority of Whisler's lien, then Whisler was an indispensable 
party and having been omitted, he was at liberty to ignore the 
decree. 

But it is insisted that the decree against Hardin, who 
appeared of record to be the holder of the notes and mortgage, 
has the same effect in relation to said notes end mortgage as 
though Whisler had been made a party, and the decree had been 
rendered against him. To make a proper analysis of the sub- 
ject, let us first inquire what title or interest J.D. Stice 
acquired by reason of the foreclosure proceedings. When the 
decree was rendered, his note and mortgage were merged there- 
in and he became the holder of a certificate of foreclosure. 
Now suppose there had been no judgment creditors, and while 
Stice was still the holder of the certificate, Whisler had 
instituted proceedings to foreclose his mortgage. Could it 
be said that Whisler ened have no relief, because Stice had 
procured a decree in a cause in which he had purposely and in- 
tentionally omitted to make a party defendant of Whisler, whom 
he knew to be the owner of the three notes and mortgage above - 
mentioned? Certainly not. There can be little doubt about 
the defective title obtained by Stice as against Whisler. 

On the last day allowed for redemptions, the appellees 
made their successive redemptions leaving Sadie A. Sampson, 
Administratrix of the estate of Sarah A. Sampson, deceased, 
the last redeeming creditor. It is now contended that she and 
the other creditors, who redeemed, occupy a position analogous 
to that of innocent purchasers. _ The authorities are against 
such a contention. Where a redemption is effected by a judg- 
ment creditor, he succeeds to the position and all the rights 
of the foreclosure purchaser; or according to some of the de- 
Gisions by a species of subrogation to the position and rights 


of the mortgagee ‘whom he redeems. 27 Cyc. 1866. 
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In Jackson v. Grosser 218 Ill. on page 498 of the opinion, 


she rule is stated to be that when one redeems from a 
(/ P 





em he acquires the rights of the purchaser 
under the sale and no more. This rule seems to be universal. 
Herdman v. Cooper 158 Ill. 583; Smith v. Mace 157 Ill. 68 and 
cases cited. Applying it to this situation, we conelude that 
the redeeming creditors took their title by redemption, sub- 
ject to all of the defects in the title held by J.D. Stice, — 
under his foreclosure decree. And proceeding a step further, 
we Observe that inasmuch as his title was defective, beceuse 
he deliberately failed to give the court jurisdiction of 
Whisler, so also is the title of the redeeming creditors. And 
again, sitice Whisler is not barred from foreclosing his 
mortgage, because of any supposed rights obtained by Stice 
through his foreclosure proceedings, he is not barred from 
foreclosing it because of the supposed rights which the judg- 
ment creditors derived under and through J.D. Stice. 

The foreclosure proceedings herein is in no sense a 
collateral attack upon the decree in Stice v. Stice. So far 
as the parties to that suit are concerned, the decree is a 
finality. The suit institued by Whisler is no more of an 
attack, collateral or otherwise, upon the decree in Stice v. 

. Stice, than it would have been if the complainant in the Stice 
ease had alleged, and the decree found, that the Whisler 
mortgage was a prior lien, and that he had not been made a 
party to the procesdéies. If such were the situation, no one 
would deny the right of Whisler to maintain this suit. of 
course, if Whisler had been made a party to the Stice suit and 
a decree had been entered holding that his mortgage was a 
second mortgage, he could not be heard to deny the truth of 
the finding in a subsequent suit. But that is not the case 
pefore —" for Whisler was not made a party. If he was the 


holder of a prior mortgage and was not made a party to the suit, 
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‘filea by Stice. It made no difference to him whether the 
the decree was properly or improperly obtained, or whether 

it was erroneous or otherwise. His rights were not imperiled 
by the suit, xn he was at liberty to assert them against every 
party to that suit, no matter what their interest may have been 
or how acquired. 

No authority is cited in support of appellee's con- 

tention that a decree against a mortgagee, who has assigned 
his mortgage, is in all cases sufficient to bind the assignee 
and we Go not hesitate to venture the opinion that no such 
authority can be found. Many cases can be found holding that 
@ complainant in a foreclosure proceeding need not make the 
holders of notes or bonds parties where they are represented 
by a trustee and are so numerous that it would be impractical 
to make the individual holders parties defendant. However, 
it is an invariable rule that a complainant must meke one 4 
party defendant who is claiming priority but whose mortgage 
the complainant seeks to have declered a junior lien; and this 
is especially so when the complainant knows the identity of mech 
person. Wellington V. Heermens 110 Ill. 564;°Woolner v. Vilson 
5 Ili. App. 4359. The undisputed evidence shows that Whisler 
was the owner and holder of the first mortgage; that J.D. 

Stice kmew it and that Whisler was not made a party to the 

Stice desediecure suit. Under these circumstances his claims 
were not adjudicated and his right to foreclose was not lost. 
He is entitled to his day in court. The decree in this cause 
is therefore reversed and the cause remanded with directions 
to the Chancellor to enter a decree of foreclosure in favor of 
the appellant herein and for such other proceedings as may be 
necessary to carry out the views expressed in this opinion. 


Decree reversed and remanded with directions. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
APR 251525 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 





Agenda No. 56 General No. 7435 
Lillie L. Sturges, 
appellee, 
VSe Appeal from Du Page County 
Tina Huster, et al, 


appellants, 


Jones, Pe de 

This is an appeal from s decree of foreclosure and sale, 
The appellee, Lillie L. Sturges, was the owner of certain real 
estate in Elmhurst, Du Page County, Illinois. She was making her 
home, at least temporarily, in California. She had given her son, 
Lee Sturges, a power of attorney authorizing him to sell end con- 
vey the said Elmhurst property and any and all other real estate 
owned by her in the State of Illinois. He was given unlimited 
authority to sell at such price and upon such terms as he thought 
fit and convenient. This power of attorney was executed on the 
28th day of June, 1921. Negotiations for the sale of the Elmhurst 
real estate were then carried on betweem Lee Sturges and one John 
A. Bickford, who was representing Tina Huster and also certain 
other parties, interested in the Elmhurst Real Estate Improvement 
Compeny. On July 10th, 1921, Lee Sturges caused his mother to 
execute a warranty deed to Tina Huster. However, it was not acknow- 
le@ged until the first mf day of August, 1921. The deed contained 
the following covenant: "All taxes levied or assessed against 
property subsequent to the year 1920 and all unpaid special assess- 
ments and unpaid installments of special assessments heretofore 
levied arid assessed end now standing against said premises, or any 
part thereof, all of which the grantee assumes and agrees to pay." 
The sale of the land to Tina Huster was not consummated until 
Sometime in October, 1921. Prior to the consummation of the sale, 
but subsequent to the execution of the deed, to-wit; on August 


Sra, 1921, a contract of sale, kmown in this suit as “Exhibit A" 
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wes entered into between Lee Sturges and the said Bickford, 
whereby the said Sturges agreed to sell and cause to be conveyed 
to Tina Huster, the parcels of land mentioned in said deed for 
and in consideration of $85,000 in the following manner: -~ 
$30,000 on delivery of the deed, and the balance in deferred 
payments evidenced by two promissory notes, one for $10,000 and 
the other for $45,000, These notes were to be secured by the 
deed of trust, which is involved in this litigation. The con- 
tract was drawn by an attorney for Sturges, and clause four there- 
of as originally dwafted provided: "It is understood between 
the parties hereto that the general state and county taxes for 
the yeser 1921 are to be pro-rated between the parties as of the 
date of the delivery of the deed, the party of the first part 
accounting to the party of the second part for said general state 
and county taxes for 1921, up to the date of delivery of deed; 
and it is further understood between the parties that install- 
ments of special assessments heretofore levied or assessed and 
now standing egainst said premises or any part thereof that are 
past due, have been paids" Bickford objected to this provision, 
because it did not contemplate a pro rating of unpaid instell- 
ments of special assessments, which were due and payeble for the 
year 1921, and thereupon by mutual agreement the following inter- 
lineation was made with pen, immediately after the figures 1921, 
“and all unpaid installments of special assessments due and pay 
able for 1921." The transaction ran along until about October 
iZth, 1921, when the parties appeared ready to conclude it. They 
met at the office of the attorney for Sturges, and the question 
of taxes and specisl assessments was egain talked over. Accord- 
ing to the testimony of Sturges, he stated that he did not want 
to be bothered by making s subsequent settlement concerning these 
items. He produced a receipt for general taxes of the preceding 


year showing the total amount due in thet year to be about $1850. 
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Someone suggested that the general taxes for 1921 would be 

@ greater amount, and then he asserts, he offered to allow a 

credit of $2000 upon the cash payment agreed on, in full settle 

ment of the requirement of the contract concerning the pro rating 

of taxes and special assessments. He further testified that this 
proposition was accepted by Bickford and that he allowed the said 
credit. Bickford, however, contradicted Sturges and stated in 

his testimony that no bills for special assessments were before 

the parties at the time of their conversation; that it was impossible 
at that time to know what the taxes and special assessments would 7 
amount to and for the purpose of closing the deal, Sturges pro-= 
posed and he, Bickford, assented, that a credit of $2000 would be 
made upon the cash payment due and if it turned out that the appor- 
tionment should be any more or less, it would be adjusted later 

when the exact amount was determined, Sturges and Bickforé were 

the only witnesses who testified concerning this matter, 

Interest was due and payable on said notes semi-annually, 
to-wit; on January 10th, and July 10th, of each year during the 
life of the notes. On the first interest paying date in 1922, 
neither the general taxes nor the installments of special assess- 
ments for 1921 had been paid, and the record does not disclose 
that anything was said by either party, when the interest was paid 
in Januery, about taxes and assessments. Later, when appellants 
had paid such texes and assessments, it was found that the total 
amount was $5424.89 and if the same were pro rated according to 
appellant's contention, as of October 21, 1921, the amount due 
from appellee to appellants would be $4255.38, subject to said 
credit of $2000, lesving a balance due appellants of $2255.38. 
When interest was due in July, 1922 appellents ‘failed to pay it 
and appellee mede repeated demand for it and on January 4th,1926, 
six days before the next interest paying dete, the bill for fore- 
closure herein was filed, under a provision of the trust deed 


authorizing it, in case of a failure to pay interest within thirty 





ed Sisow [SCL tot sexst I[atenesg odd vsdt beteesgguea snoenoe 


s wolls ot botetto od ,atteees ed medvd bas  tuwoms tetsets 8 
-elttee [fut mt ,ao beetas tnemysq daso eds nog 00084 %6 Fifere 
anttex orq edt anieteomon tosttmos edt to tromexiiper ent to toon 
etdt tadt beltiteet reitist oh .etmemeroeen Isitoeqea bas sexed to 
btse odt bewollfs of tedt Bas brotdotd yd hetqooos Baw noltiebaexe 
mit bevate bus segrave betotiseisnoo ,tevewod ,brotiotd tibeto 
etoted stew etmemeasaas [etoeqa tot eliid on sedt wom Feet ald 
pidteeoqmi esw si tadd ;nolvsatevmoo tiedt to omit edd ts eatdzeq odd 
bisow seinemesoees [stooge bus eexet edt dedw wort o¢ ony tadé te 
-Ootg sogzstt ,i895 oft unieofo to eaoqtuy edt tot hits ot txvens 
ed biuow 0008% to ttbeto 2 tadt ,botmeass ,brobiolé , edf bs beaog 
-<toqqs edd ¢adt two bemrut Ft Ti bas ash tremys q deaso oddt mors obam 
setel heteuths ed b{uow ti ,azel 10 etom YKS ad plsode tromnots 
etew Srotso ld bas eogrete »bontorreteb Baw Peuoms tosxe edt rrodw 
tedtan eidt oitt mieo moo bottivact onw “goeeort lw ‘yl edit 
“gaunt getor fisea mo esldsysq Bas svb esw Seoretat ' 
end gntish ssey dose to ,dvOl yiol bas ,dAvOL yrsrest mo rt iweot 
~SS8el at etsh anitysq tesretni tertt edi a0 .seton odd to efit 
~eeceses [stoeqa to etnomif{stent edt con Boxed Istenes edt rosdt tom 
eeofoaid fom eeoh brooset edt bus .btaq need bed rsef zot etiam 
blag sew tastetnt oft neodw .ytiagq notte yd bise saw gutdéyas tadd 
etasifeqqs medw .,retal .atnemeeeses ins texat tsoda | eraumat mk 
{stot edt tedt bayot aew vi ,atmemenoses bus aoxad dose ‘blag bad 
ot aotbtooos hetst otq etew somes oft TI bas e8.agaad eew traoma 
exh inuoms oft ,[S@L ,{i& tedofoO to as cot tnetnos at tnsifeqas 
bise ot tootdwe ,88.d38S3 od Sluow atuslleqqs of solleqgs monk 
» 85.8488 to atnelleqqs exh eonafsd s gatveel _000s4 to ¢2ber0 
tit yaq ot boltst:atusllegqes SSeL ,yisl ni enb tew teexedat medi 
,S8eL dvs ytannatl co fas Tt tot “baemed hetseqet ebem eelleqas “bas 


~9xot tot [f[td ed? ,etsh uniyeq tacetetat txom edt exroted eysb xie 


days from the date it became due. 

Bickford testified that he told Sturges there was nothing 
due as interest; that the amount of interest accrued wes $1650, 
but that appellents were entitled to a credit of $2255,38, which 
should be taken care of in a settlement between the parties. 
Sturges denies this testimony and insists that no claim for any 
amount due under the pro rata provision of the contract was ever 
mentioned by any of the appellants, until after theme proceedings 
were instituted. The Master took and reported the evidence to- 
gether with his conclusions of fact and law. He made no specific 
finding as to whether or not the $2000 credit was allowed as a 
full settlement of the provision for pro rating general taxes 
and special assessments, but found as a matter of law that all 
the terms and provisions of the contract of purchase were merged 
in those of the deed, and that inasmuch as the deed covenanted 
that the grantee assumed and agreed to pay the taxes and special 
assessments, there was nothing due appellants and therefore they 
were in default in the payment of interest, and thet appellee was 
entitled to a decree for foreclosure and sale. The Master's 
report, together with his conclusions was approved end the decree 
herein entered. 

Because of the inadequacy of the abstract in this case, we 
have had a very considerable amount of unnecessary labor to perform. 
In order to reach a conclusion we have been required to make re~ 
peated examinations of the recoré, for the reason that not one of 
the numerous and important exhibits was abstracted. We were furnish- 
ed but a mere index of the exhibits. Among the questions raised, 
several are of little merit or relevancy. Conveyances to other 
parties, side-agreements concerning other lands and buildings 
appear to us as to be wholly immaterial to the issues involved in 
this case. The bill alleged as a cause for declaring the entire 


indebtedness due and payable that appellants had breached (1) the 
covenant +t interest. and (2) the covenant to keen the buildings 
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insured, with loss, if any, peyable to the holders of the notes. 
The evidence showed beyond any doubt that appellents had kept the © 
buildings insured and thet there was no breach of covenant in that 
partidular, so that, the only breach finally relied upon by 
appellee pertains to the alleged nonpayment of interest due on 
July 10th, 1922. 

According to the finding of the Master and the decree of the 
Chancellor, the terms of the contract of purchase became merged 
in those of the deed upon the delivery of said deed. If such 
conclusion is correct, then it makes no difference in the decision 
of this case what was the understanding between the parties, with 
respect to the $2000 credit. If, on the other hand, such conclu- 
sion is incorrect, then it is of vital impa tence to this case to 
determine what the understanding was with reference to such credit. 

Generally, the execution and acceptance of a deed extinguishes 
the contract for purchase and the contract is said to be merged 
in the dded by performance, But this rule is only applicable where 
the conveyance of the property is the entire subject matter of the 
contract. Where the contract provides for something else, besides 
the mere conveyance of the property, then there is no merger of 
the terms concerning those additional requirements. Such terms 
remain in full force until the other acts have been performed. ° 
Bierwer v. Mueller, 254 Ill. 315 and cases cited on page 322 of 
the opinion. Also 18 C.J. page 270, Sec. 231. Wor will a merger 
be deemed to have been effected where to give it such effect would 
operate against the intention of both parties. 13 C.J. 599 Sec. 
618. With these rules of law in mimd, it is now necessary to de- 
termine the intention of the parties. Authorities uniformly hold 
that where two instruments are executed at the same time or con- 
temporaneously, to evidence the full intentions of the parties, both 
instruments should be read together and considered as one instrument. 
Grindell v. Grindell, 240 Ill. 143; Torrence v. Shad, 112 Ill. 466; 
Gould v. Magnolia Metal Co. 207 Ill. 172. 
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It seems to us thst there is little room to doubt that the 
parties intended that the total amount paid by appellants on 
account of genersel taxes and special assessments for the year 1921 
should be pro rated between appellee and appellants as of the 
date of the deed, October 21st, 1921. It must be borne in mind 
that in this case the contract of achat known as "Exhibit A" 
was executed subsequent to the signing and acknowledgment of the 
deed and before its delivery. Appellee's son, her attorney in fact, 
for reasons satisfactory to himself caused the deed to be executed 
and acknowledged before he had entered into a contract with appel- 
lants. When it came time for the execution of such contract, Bick- 
ford objected to the provisionm of the deed which required the 
grentee to assume and agree to pay ell of such taxes and assess. 
ments. ie wine objected to the contract of purchase, which had 
been prepared by the attorney for Sturges, because of its provi- 
sion concerning the payment of such taxes and assessments, and he 
compelled the insertion of a provision for the pr? rating of in- 
stallments of special assessments for 1921 as well as of the gen. 
eral taxes. Nothing is better established in the entire case than 
his determination to have such a provision and that appellee ac- 
quiesced in it. If Bickford had demanded the insertion of the pro- 
vision in the deed, it would have been ned@@ssary to return the deed 
to California. Such a course was entirely unnecessary. Lee Sturges 
held a power of attorney fully authorizing him to make sele of the 
premises upon such terms end conditions as he saw fit. He had the 
power to agree to apportion the taxes and assessments, and it was 
entirely consistent with good business conduct to provide for a 
division of them, and it was done by a seperate and special agree- 
ment. This having been accomplished, what reason can be found 
for even suspecting thet the appellants would thereafter abandon 
their purpose to have these tax charges apportioned. 

The word "year" when used in referen ce to taxes of or for 4 


year shall mean a calendar year beginning on the first day of 


January. Chap. 120, Sec. 292, Smith-Hurd's Revised Stetute; 
Thompson v. Crains, 294 Ill. 277. It will be observed that under 
the contract to pro rate the texes and assessments, appellee would 
be compelled to account for almost ten-twelfths of the year. 
Appellants kmew from en inspection of the general tax receipt 

that such taxes alone would amount to about the sum of the credit 
upon the cash payment, and it is not likely that they would in- 
tentionally waive the right to have the special assessments 
apportioned, particularly when they amounted to more then 2600. 
It later turned out thet the general taxes were almost ©1000 more 
than the year before. There is no consideration or basis to 
support a belief that the appellants intended that the contract of 
purchase should be terminated by a merger with the deed. There 

is no reasonable foundation for the contention of appellant that 
all the conditions of the contract were performed in October, 1921, 
end that the contract was fully executed and merged in the deed. 
Suppose the subject of making a cash credit had never been mention- 
ed on October 12th, and appellants had paid the full amount of the 
cash payment, would it be said that the contract for a pro rata 
apportionment was merged in the provision of the deed and apr 1- 
lants were not entitled to contribution etther upon general taxes 
or special assessments? Suc h a contention would be obviously 
unconscionable. If it were maintained, it would result in & loss 
of nearly $5000 to appelisata without a particle of consideration 
passing to them We cannot egcape the conslusion that every 
principle of equity demands that the two instruments be consider-~ 
ed together as one; and that the doctrine of merger has no appli- 
cation to the present case. The deed provided that the grentes 
should pay all taxes and assessments, including the general taxes 
for 1921, Hence, the mere fact thet a credit of $2000 was allowed 
is apparently conclusive that the parties did not intend thet the 
payment of taxes was to be settled according to the terms of the 


deed. The conclusion seems irresistible that they intended thet 
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they should be settled under the terms of the contract. This 
conclusion precludes the idea of a merger and also of the ter- 
mination of the contract by performance. 

It is further urged by counsel for appellee that the two 
instruments can not be read together as one, because the parties 
are not the same; that the parties to’the deed are Lillie L. 
Sturges and Tina Huster, while those to the contract of purchase 
are Lee Sturges and John A. Bickford. It is true that the perties 
signatory to the different instruments are not the same but the 
actuel parties are. The purchase and ssle of the premises in 
question was the principal subject matter of both instruments. 

Lee Sturges was an agent acting on behalf of his mother, Lillie 

Ls Sturges. Bickford was an agent acting for Pina Huster and those 
associated with her. ‘The parties actual and nominal to both 
instruments were aware of the capacity in which each party acted. 
The identity of both principals and agents was fully disclosed; 
therefore the acts of the agents in this behalf were the acts of 
their principvals. Where one is dealing with an agent whose 
principal is disclosed, the acts of the agent in the course of 

his employment and in the scope of his actual or apparent authority, 
are held to be the acts of the principal and bind the principal, 
Pardridge v. ‘aPries, 84 Ill. 51; Merckle v. Haskins, 27 Ill. 382; 
McCormick Harvesting Machine Co. v. Snell, 28 Ill. App. 79, Savage 
Ve Stewart, 226 Ill. App. 388. 

Having now determined that the provision of the contract for 
pro rating the taxes and special assessments was not merged in the 
terms of the deed, but constitute a binding agreement, we conclude 
from the force of the facts which lead us to such conclusion, that 
the credit of $2000 was not made for the purpose of effecting a 
final and complete settlement of all liability for taxes and 
svecial essessments, put was 6 mere credit upon account, mede for 


the purpose of the convenience of the parties, without altering 
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their general liability under the terms of the contract. Evenif 
the question were a Awan. one, the same conclusion would be 
reached because the covenants of s deed are always to be construed 
most strictly against the grantor. Brenneman v. Dillon, 296 [11l, 
140; Sharp v. Thompson, 100 Ill. 447. 

It therefore appears that at the time of the institution of 
this proceeding, there was considerably more due appellants under 
the pro rata tax provision of the contract, than there was due 
appellee for interest then payable. Appellants were undoubtedly 
entitled to set orf their claim against the interest claim, and 
if this had been done no interest would have been due end payable 
at the time of the bringing of this action, and therefore, it 
was prematurely brought and cannot be maintained. Counsel for 
appellee argue thet the deéree ought to be sustained because in- 
terest and taxes, which subseauently became due and payable, were 
paid by appellee. Such contention cannot be sustained for the 
reason that this proceeding is predicated solely upon the alleged 
failure of appellants to pay the interest of July 10th, 1922, with- 
in thirty days thereafter, ws well as the consequent election of 
appellee to declare the entire debt due because of such failure. 

Complaint is also made of the fees allowed the Mester in this 
behalf. They are: 


Stenographer, taking and trenscrib- 


ing testimony -~- -----+-2+#5#-+-+-+-+-+s+ 183.00 
Master's fee for hearing - - ~--+--.- - ~ $500.00 
Recording Master's fee for hearing — - - 15,00 

Total ----- 200 


In Bierwer v. Mueller, supra, the chancellor allowed the 
Master a fee of $360 for examining the questions in issue and re- 
porting his emistesions, This fee was based on a charge of $5.00 
per hour. The Master's report of testimony covered 930 nages of 
typewriting. The Supreme Court held that. the fee was excessive, 
and modified the decree by reducing the fee to $150, In the 
present case the testimony taken before the master is contsined 


in 174 pages of typewriting. The Master's report of conclusions 
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of fact and law comprise 8 pages. He was allowed $1823 for steno- 
grapher's fees for taking and transcribing the evidence in 
addition to the $500 allowed him as master's fee for hearing. 
There were but six witnesses sworn and examined. Only two of 
them testified to matters pertaining to the principal points 

of controversy. The time consumed in the hearing of the case 

end the consideration necessarily given to the questions involved 
do not warrant the allowance of so large a fee. We think that 
$200 would be at least a liberal ellowence; the same to include 
his statutory fees for taking and reporting the testimony with 
his conclusions. 

This cause is reversed and remanded with directions to the 
chancellor fo enter a decree modifying the allowance of Master's 
fees pursuant to the views herein expressed, ami dismissing the 
bill at the costs of complainant. 


Reversed and Remended with Directions. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
APR 95 1925 4, the opinion of)’ the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 





Agenda No». 68 General No. 7451 
First National Bank of Secor, 
Illinois, 

appellant, 


Appeel from Circuit Court 


vs. 
of Woodford County 


Sylvester Stephens, et al, 
appellee, 


a 


238 J.A. 639 


This is an appeal from & judgment discharging ea garnishee. 


ea 


Jones, P. Je 


The facts ere: On December 29th, 1923, the First National Bank 
of Secor obtained a judgment against William H. Dixon and Bylvester 
Stephens for $1282.13 and costs. Execution was issued thereon 
and returned "no property found." Thereafter an affidsevit for 
garnishee summons was filed and process was issued against Jesse 
We Moore. The said Moore answered the interrogatories propounded 
to him and stated that he was indebted to the said Sylvester 
Stephens in the sum of $1216.30, but was not indebted in any 
amount to the said William H. Dixon; that his said indebtedness 
to Stephens was on account of a certain promissory note for the 
said amount due December 29th, 1923; that said date was the day 
upon which he was served with summons; that afterwards judgment 
on his said note was entered against him in the circuit court of 
Peoris County in favor of Emma Stephens who claimed to be the 
legal holder and owner thereof; that an execution was issued on 
said judgment snd placed in the hands of the Sheriff of Woodford 
County who served it and threatened to meke a levy thereon; that 
because of the si tuation he paid the esmount due on said judgment 
end execution; that he is informed that under the law he was not 
subject to garnishment because of said indebtedness for the reason 
he was served with garnishee process on the date said note was 
due; and that said service of process upon him was premature and 


invalid. 
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Replications were filed averring thet the alleged assign~ 
ment of the note from Sylvester Stephens to his daughter Emme 
Stephens was without consideration snd void. A general demrrer 
was interposed to the replications but was not passed upon by the 
court. Without further detailing the steps taken in this pro- 
ceeding, it is sufficient to say thet the court sustei ned a 
motion of the garnishee to be dismissed and discherged.s Error is as 
assigned on such ruling. 

Counsel for the respective parties have argued ait considerable 
length the questions whether the garnishee summons was prematurely 
served, whether the Moore note was “due” or "past due", and 
whether the alleged transfer of the note from Stephens to his 
daughter was valid or invalid. But none of these questions are 
of controlling force in this case. | 

It has been long settled in this state that a judgment 
creditor of two joint judgment debtors cannot maintain garnish 
ment for a debt due to one of such debtors. Chicago & Northwestern 
Railway Co., et al, ve Scott, et s1, 174 Ill. 413; Siegel v. 
Sehueck, 167 Ill. 522; Baronski v. Shust, 218 Ill. App. 8; Cohn 
et al v. Malo, 198 Tll. App. 539, It is therefore plain that a 
debt due from Moore to Stephens cannot be taken to satisfy a 
debt due from Dixon and Stephens. 

The judgment of the trial court is affirmed. 


Judgment Affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
APR 95 1925 


Clerk’? s office of said Court, in the words and figures 


the Opinion of the Court was filed in the 


: following, to-wit: 





7381 October Term, 1924 15 


People of the State of Illinois, 
Defendant in Error, 
Error to the County Court 
VSe 
Mike Minto and John Rose, 


Plaintiffs in Error. 


Partlow, Js 2 38 YA. 639 


Plaintiffs in error, Mike Minto and John Rose, were found 


of DePage County. 


guilty in the county court of DePage county upon an information, 
the first eount of which charged the illegal sale of intoxicating 
liquor, and the second count charged the illegal keeping for 

sale of intoxicating liquor. To review the judgment entered 
upon the verdict, a writ of error has been prosecuted from 

this court. 

The first error urged is that the affidavit upon which the 
search warrant was issued was insufficient because it alleged 
as the reason for affiant's belief that intoxicating liquor was 
sold was that affiant sent an agent to the premises who bought 
intoxicating liquor. Under authority of Langdon vs. People, 

153 Til. 582, People vs. Pro, and People vs. Vannella, (decided 
by this court January 7, 1924,) and Goode vs. Commonwealth (Ky), 
252 S. W. 105, this affidavit was sufficient. 

The premises to be searched were described as a certain 
frame building, basement and outbuildings, situated on the 
north side of Roosevelt Road, being the third phace east of 
Parke Boulevard, and occupfed as a soft drink parlor, in the 
town of Milton, DuPage County, Illinois. It is claimed there 
was no such building on the premises as described in the search 
warrant; that there was merely a one story frame building with 
no basement and no outbuildings except a toilet in the rear; 


for that reason the premises were not properly described in the 
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affidavit; that under authority of People vs. Bishop, 225 Til. 
App. 610, the description was insufficient. In the Bishop case 
the premises were described as a cert@in house, barn and out- 
buildings, ete., being more especially a flat building painted 
brown occupied by Stanley Bishop, on Victoria street, near 14th, 
| in the city of North Chicago. In passing upon the question of 
the sufficiency of this description this court said: "Whether 
the premises mentioned in the writ was north, south, east or 
west of 14th does not appear. In fact we are assuming that 
'14th' is intended to indicate a street. Nothing is said in 
the warrant as to whether or not it is a street, but proceeding 
upon the assumption that '14th' is a street in North Chicago, 
a location of the premises to be searched as gathered from the 
writ is a brow flat building on Victoria street, somewhere near 
24th street, and occupied by Stanley Bishop. The evidence shows 
that the flat building which was searched was not a brown build- 
ing at all but was a tan or yellow building. The return of the 
officer upon the warrant shows that the building is located 
at 1419 Victoria street. Unquestionably the officer making 
the search was not left without doubt or the use of discretion 
as to the premises to be searched. He could not have located 
them by anything contained in the warrant except that they 
were occupied by Stanley Bishop. It as also been held that 
the description must be given with as much precision and 
accuracy as the circumstances will permit. In this case, if 
the building sought to be searched was located at 1419 Victoria 
street, the warrant should have so described it." In the case 
at bar, the premises were not so indefinitely described. They 
were described as being on the north side of Roosevelt Road, 
the third place east of Parke Boulevard. The evidence dis- 
closes that this description was correct. The warrant described 
the premises as a certain frame building, basement and out- 


buildings. The evidence shows it was e frame building, and 
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there was an outbuilding used as a toilet, there was a tent 

jn the rear of the (asd, but there was no basement. The mere 
fact that there was no basement did not make the location 
described in the warrant so indefinite that it could not easily 
end with certainty be located by the officers. The description 
complied with the statute and was sufficient. The liquor y 
secured in the building was properly admissible in avideuns, 

It is next insisted that the evidence does not show a sale 
by both of the defendants. The evidence shows that on August 
45, 1923, two deputy sheriffs went to the premises in question. 
Minto was in front of the building and Rose was in the back 
room. Minto waited upon the deputies and sold each of them 
three drinks, two of which they testified were beer and one 
was whiskey. While the witnesses were standing at the bar drink- 
ing, Minto asked them if they wished a "shot". They told him 
they did and he served them with whiskey, informing them that 
the shot was genuine bonded goods, and that he obtained it from 
a brother who wes buying it from druggists in the city. Minto 
stated he built the building and put in the bar and fixtures. 
Both officers testified the liquor bought was intoxicating 
liquor. On August 18, 1925, five deputy sheriffs, armed with 
the search warrant raided the premises. Three of them went in 
the front door and two went in the rear door. As they approached 
the building they heard considerable noise. There were about 
twenty-five or thirty men in the place, drinking, singing, laugh- 
ing, and having a good time. One of the officers testified 
there were four or five intoxicated men singing at one end of 
the bar. Minto was tending bar and Rose was outside the front 
door. One of the officers asked Rose if he was the proprietor 
of the place and he answered yes. The premises were searched 
and quantities of the intoxicating liquor were found which were 


taken by the officers, some of which was analyzed and found to 
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contain es high as 61.7 per cent alcohol. Some of this liquor 
was found in the tent outside and some of it was found in the 
puilding itself. The liquor offered in evidence was found in 
the building. Rose testified he was employed by Minto, but the 
evidence shows the premises were knows as the "Rose Inn’, and 
that name was printed on the outside of the building. The 
jury was justified in finding thet Minto and Rose were partners 
in the business. Even if it be conceded that Rose did not 
actually sell the liquor and was not a partner, there was 
sufficient evidence to show that he was an accessory before the 
fact. and on that ground the jury was justified in finding him 
guilty: | 

We find no reversible error and the judgment will be 
affirmed. : 

Judgment affirmed. 

After the above opinion hed been filed with the clerk of 
this court but before it wes publicly announced, counsel for 
plaintiff in error asked leave to file authorities relative to 
the sufficiency of the information. 

: The abstract does not contain the information. Mo 
motion was made in the trial court to quash it. The question 
of its sufficiency was not discussed or mentioned in the 
original brief filea by plaintiff in error. 

Rule 16 of this court provided that the abstract must 
fully present every exception relied upon and every error alleged 
and will be taken to be sufficient for a full understanding of 
the questions presented for decision, etc. We have repeatedly 
held that the abstract must be so complete es to fully set out 
the error relied upon and sufficient for the determinttion of 
the case without an examination of the record itself. The same 
rule was announced by the Supreme Court in the recent case of 
People ve Rabion, "S16 Ill. 75. 


In People v. Gilmore, 196 Ill. App. 148, this court held 
that a question not argued or suggested in the opening brief 
of plaintiff in error cannot be raised for the first time in 
@ reply brief, but is waived. 

Under the facts as they are presented by the abstract 
we do not feel justified in reopening the case and permitting 
plaintiff in error to question the sufficiency of the indict- 
ct. 


The judgment will be affirmed. 
Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
APR 951995 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 





7587 Oct. Term, 1924 18 


The People of the State of 
Illinois, ; 
Deft. in error, Error to the Circuit 
VS. Court of McHenry County, 
Fred Weinschenker, 


Pitt. in error, 


238 1.A. 639 


Partlow, Je 


Plaintiff in error, Fred Weinschenker, was found guilty 
in the circuit court of McHenry County, under the first count 
of an indictment charging a violation of the prohibition law, 
and to review the judgment entered upon the verdict a writ of 
error has been prosecuted from this court. 

Various reasons are urged why the judgment should be 
reversed but it will be necessary to consider only one of then. 
A motion to quash the indictment was overruled and that ruling 
is assigned as error. The indictment didynot comply with the 
rule announced in People v. Martin, 314 Ill. 110, and People 
Ve Bgrned ve Barnes, 514 Til. 140. ‘The court was in error in 
overruling the motion to quash and for that reason the judgment 
will be reversed and the cause remanded. 


Reversed and remanded. 
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7430 : ' 
A. W. Duckworth, W. A. Duckworth, 
and W. WW. Hipke, 
appellees, 
Vs. Appeal from the County Court 
Jesse Tobey, doing business as ee. Core 
Tobey Grain Company, 
appellant, 
238 1.A. 639 
Partlow, Js 5 

Appellees, A. W. Duckworth, W. A. Duckworth, and Ww. W. Hipke, 
began suit before a justice of the peace in Kankakee county, against 
appellant, Jesse Tobey, doing business as Tobey Grein Company, to. 
recover $300.00 due as rent which appellees claimed appellant ille- 
gally paid to other parties efter notice not to make such payment. 
From a judgment in favor of appellees, an appeal was prosecuted to 
the county court of Kankakee county, where a jury was waived, and 
upon e trial before the court, judgment was rendered ageinst appel- 
lant for $300.00, and this appeal followed. 

The evidence shows that Jemes and John Inkster, who were 
prothers, owned 280 acres of land in Kankakee county. There was a 
first mortgage on the land to Louis Ee. Beckman, a@ second mortsage 
to the First Trust & Savings Bank of Kankakee, and third and fourth 
Basysa morteages to appellees. James and John Inkster conveyed the 
lena subject to the mortgages to Mattie A. Foreman, who was a 
sister-in-law of James Inkster.- On March 1, 1921, Mattie A. Fore- 
man executed a lease on the land for one year to Henrietta Inkster, 
wife of John Inkster, which lease provided for payment as rent of 
one-half of the grain, and %6.00 per acre for hay and pasture lands, 
which amounted to about fifty acres. At the expiration of this 
lease on March 1, 1922, the tenant held over until Merch 1, 1923. 

Louis E. Beckman and the First Trust & Savings Bank of Kankakee 
filed bills in the cireuit court to foreclose the first and second 
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filed eross bills in these cases praying for a strict foreclosure. 
On February 6, 1921, a receiver was appointed to collect the rents. 
On February 4, 1922, a decree of strict foreclosure in favor of 
appellees on their cross bill, was entered which provided for six 
months equity of redemption to the owner of the fee, which made the 
equity of redemption expire on August 4, 1922. On July 41, 1922, 
four days before the equity of redemption expired, the receiver 

was discharged. Appellees entered into possession on August 4, 
1922. At that time the oats crop had been harvested and the land- 
lord's share had been delivered to Mattie A. Foreman. MThe corn 
crop had not matured, and appellees claimed that the cash rent had 
not been paid. When the corn was shucked, one-half of it was de- 
livered to appellees, and the other half, being the tenant's share, 
was delivered by the tenant to appellant, who was a grain buyer 

at Herscher, Illinois, near where the farm was located. Appellees 
notified appellant not to pay the tenant's share of the corn crop 
until the $500.00 cash rent for the hay and pasture land had — 
paid to appellees. On February 20, 1925, the tenant executed a bond 
to appellant, with Fred Wood, a son-in-law of James Inkster, as 
surety, which bond recited thet Henrietta Inkster was a tenant on 
the farm owned by appellees, and was indebted to them for “300.00; 
that appellees had served notice on appellant that they held a lien 
on this grain for $360.00, and that appellant deducted $360.00 

from the amount due Henrietta Inkster because of said lien; and that 
appellant delivered the amount of said lien, to-wit; $300.00, to 
Henrietta Inkster; the condition of the obligation being to protect 
appellant from any and all judgments against him, including costs 
and attorney's fees arising out of the delivery of said money to 
Henrietta Inkster. After this bond aad been given and appellant 
had paid the $300.00 to Henrietta Inkster, appellees began this suit 


against appellant before a justice of the peace to recover the cash 


unpaid. 
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. The first ground of reversal urged is that the cash rent was 
in fact paid to Mattie A. Foreman, prior to August 4, 1922. In 
support of this claim Fred Wood, who ran a restaurant in Herscher, 
testified that he paid Mattie A. Foreman $100.00 on July 12, 1922, 
and she gave him a receipt in full for $300.00; that he made a 
second payment of $100.00 "around August 1", and a third payment of 
$100.00 "sometime after August 4", that he took from John Inkster 
a note for 500.00 on July 20, 1922, "for money loaned to us", 

For the purpose of showing the improbability of this evidence, 
‘appellees claim that Wood did not remember any of the details of 
these various payments, where they were made, who was present when 
they were made, or whether they were in cash, or by check; that he 
earried on account in both banks in Herscher, ususlly having a 
daily balance of from $200.00 to $600.00; that the ledger sheets 
from these banks showed no giinshen for $100.00 issued during July 
or August, 1922; that Mattie A. Foreman, who was a Chicago school 
teacher, spent the summer of 1922 at Havanna, Illinois, 115 miles 
from Herscher, and that it is not probable that these payments 
were made in cash, nor that payments of amounts of this size would 
be made in cash without the witness recalling something about it; 
that Mattie A. Foreman was not a witness at the trial, and that no 
testimony concerning the payments was made by Jamew or John Inkster, 
both of whom were in court at the time of trial; thet ood and 
Henrietta Inkster gave the bond to appellant, and the language used 
there indicated that no cash rent had been paid; that the condition 
of the bond was that Henrietta Inkster was indebted under the lease 
to appellees in the sum of $560.00, that she had sold grain to 
appellant, and that appellees had served a notice on appellant thet 
they bait lien to the amount of $360.00; that if Henrietta Inkster 
had already paid the cash rent she would not have signed 4 bond 
admitting indebtedness under the lease, and that Wood, who claimed 
to have furnished»the money, would not have been a co-signer of 


the bond if the rent had been paid; that if Wood had already paid 
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the $300.00, he would not have permitted appellant to hold back 
$360 .00 instead of $300.00; that the report of the receiver was 
filed May 13, 1922, showing that the cash rent for 1921 was not paid 
until May 12, 1922; that it is hardly probablg that rent for 1922 
would be paid less than two months afterward, and eight months 
before it became due, nor is it probable that Mattie A. Foreman 
would have demanded the rent eight months before it was due; that 
the receiver continued to act until his discharge on July $1, 1922, 
and his report showed that on May 12, 1922, he received the cash 
rent for the previous year, and on July 14, 1922, he paid the taxes, 
and on duly 29, 1922, turned over the balance to Mattie A. Foreman; 
that any payment of cash rent showld have been made to the receiver 
and not to the owner of the fee, and any payment made to any one 
but the receiver, before he was discharged, was illegal. 

The most that can be said of this evidence relative to payment 
is that it is in conflict. In order for us to reverse the judgment 
on the ground that it is not sustained by the evidence, it is nec- 
essary for us to say thet the finding of the trial court is meni- 
festly against the weight of the evidence. The trial court saw the 
witnesses and heard them testify. He is in a better position than 
is a court of réview to determine the weight to be given to the 
testimony. For this reason we do not feel justified in reversing 
the judgment on the ground thet the rent was paid prior to August 
4, 1922. 

it is next contended that under Section 1, Chapter 80, of 
the Statute, before appellees were entitled to sue for the rent 
they were required to make a demand in weitiag for possession, and 
there is no evidence that any such demand was ever made; that their 
remedy in the first instance was eviction, and before they could sue 
they must first make a demand for possession in writing, and there 
must be a refusal to comply with the demand, and there having been 
mo such demand they cannot maintain a suit for rent. In support of 


this contention appellant cites Reichert v. Bankson, 199 Ill. App.95- 
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In that case it was held that the relation of landlord ana 
tenant does not exist between the purchaser at a mortage fore- 
closure sale who has received a deed, and a tenant of the mortzagor 
under a lease subsequent to the mortgage where such tenant hes not 
attorned to the mortgagee, and it is immsterial that such purchaser 
has demanded rent of such tenant; élso that the purchaser at a 
mortgage foreclosure sale of premises under a mortgage executed 
prior to the lease by the mortgagor who has received a deed, is 
not entitled to recover rent from a tenant who has not attorned 
to him where he has served a demand in writing upon the tenant 
to surrender possession of the premises after receiving the deed 
as required by the landlord and tenant act. This case turns upon 
the question of attornment, and the court held that since there 
had been neither an attornment, nor a demand for possession, the 
foreclosure purchaser gould not collect rent from the tenant under 
@ lease made subject to the mortgage. 

In the case at bar the lease was executed March 1, 1921, 
expired on March 1, 1922, but the tenant held over until March 1, 
1923. Upon tne expiration of the equity of redemption appellees 
took possession. After this possession was taken, the tenant 
recognized the eppellees as her landlord, and appellees received 
their share of the corn crop. By this act the tenant recognized 
appellees as her landlord. This is evident, not only from the 
fact that sppellees received their share of the corn crop, but in 
the bond executed by the tenant to appellant, it is recited that 
Henrietta Inkster is the tenant on the farm owned by appellees. 
The bond was dated February 20, 1922, before the expiration of the 
lease and before this suit was tried. Where tenants hold over at 
the expiration of the term of a lease without any contract or 
agreement and pay rent, they become tenents under the same terms 
as the original lease. Prichett vs. Ritter, 16 Ill. 96; Golds- 
borough vs. Gable, 140 Ill. m@&@ 269. A tenant in possession under 


a lease subsequent to the mortgage may be treated as a trespasser 
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by the foreclosure purchaser and ejected, or the purchaser may 
accept an occupying tenant as his tenant. Black on Mortgages, 
Section 442; Reed vs. Bartlett, 9 Ill. App. 267. Payment of rent 
is sufficient attornmgnt. Bradley & Co. vs. Peabody Coal Company, 
99 Ill. App. 427. There was an attornment in this case between 
the appellees and Henrietta Inkster and for that reason no demand 
in writing for possession was necessary before the suit was brought. 
Appellant also contends that the record in this case is large- 
ly made up of what transpired in the justice's court; thet this 
evidence was incompetent and that the case should have been tried 
in the county court de novo. Appellees attempted to prove on the 
trial in the county court that in the justice court, ‘ood and James 
and John Inkster were present, and they made no defense on the 
grounds of payment, and various other proof was offered relative 
te these facts. We do not know just whet took place before the 
justice of the peace. It was not necessary for appellant, at that 
time, to put in any evidence, or make any defense, if he did not 
see fit so to do. We do not think, however, that there can be any 
serious error in the admission of the evidence. The trisl was before 
the court without a jury, and there is sufficient evidence in the 
record, if the court believed it, to sustain the judgment rendered. 
If the trisl had been hefore a jury some question might have been 
raised relative to this evidence, but under the facts here pre- 
sented we do not find that any serious error was committed. 


For these reasons the judgment will be sffirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


2 0 1995 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 


, ff: P 














6 
Y 


7449 11 


The People of the State of Illinois, 


Defendant in error, 
Writ of error to the 
VS. 
County Court of Bureau 
Charles Morris, 
County. 
Plaintiff in error, 


2381.A. 640 


Plaintiff in error, Charles Morris, was found guilty 


Partlow, J. 


in the county court of Bureau county upon the third count of 
an information charging the illegal possession of intoxicating 
liquor, and to review the judgment entered upon the verdict 

a writ of error has been prosecuted from this court. 

Several reasons are urged why the judgment should be 
reversed, but we will consider only one of them. A motion was 
made to ion the third count of the information, and the 
motion was overruled. The information did not state a good 
cause of action under the rules announced in People vs. Martin, 
314 Ill. 110, and People vs. Barnes, 3514 Ill. 140, and the court 
was in error in not sustaining the motion. For this reason 


the judgment will be reversed and the cause remanded. 
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| eppellant, Appeal from the City Court of 
. Whe ras : the City of Aurore. 
We He Morlvck, 


os 2381.4. 640 
Anthony Dudas, appellant, instituted muit agsinst ©. E. 

Worlock, in the city court of Aurora, to recover damages for a 
personal injury,end for demages to his automobile, occasioned 

in & cOllision on © public street, in the City of aurora, on the 
ninth day of September, 192le A jury trio] wan hed ené at the 
elose of the evidence, on the pert of appellant, the court on 
motion of appellee, directed « verdict. 

. Botions for & now triel end in arrost of Judgmont wore nade 
nd denied ani judgment rendered agninst appellant from which he 
“Proseoutes thie appeals 4 the eppellent wee plaintiff below, the 
parties Wi11 be referred to as plaintiff end defenfent. ‘The de- 
olaration consists of two cout. ‘The first count cherges that 
‘the plaintiff, on September 9th, 1921, was the ower and possessor 
of an sutomebile, which he wee driving on a public séreet in the 
‘City of Aurora; thet the defendant wes then end there the ower of 
& certain sutomobile which was being operated on’ oriven by Peanl 
Me Morlock, a son and mecber of the family of the defenient, by the 
euthority and direction of the defenfant an? in comnection with the 
family use of anie defentent, and for hie wurposes and in his 
intexest, ana that while eo operating oni ériving seid sntonobile, 
: the seid Poul M. Morlock, son a2 aforesaid, was then and there the 
: agent and servant of the defendant; thet he the pleintif? see in 
q ‘the exoreice of due care and cantion ani was observing © proper 
‘ for the personal eefety of himself end others, and for the 

of his eutonobi Le; thet the seid Paul Me Morlock, servant 
gent @f tho defeniant, and in charge of uaid automobile, 20 
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relessly, negligently ané improperly ¢rove, managed and operated 

that the said automobile struck and collided with the plaintiress 
at the time and place aforesaid, with great force, and 
ereby and through seid careless, neglicent ané improper conduct 
ie eaid Peul %. Morlock, servant of the defeniont, so striking 
7 automobile of the plaintiff, by meane whereof the plaintirr 
. y incurred damages and expences to hic eutomobile. 
: Phe second count of the declaration ts the same ap the first 
st that it ie besed upon the personal injuries and danares 
eged to have been cuctained ani eufferet by the pleintifs. 
The defendant Plesded the general isme an’ two speciel pleas. 
: first special plee is, thet he we not possessed of, operating, 
strolling, driving or ueing the cutomobile when the socident 

rred; een, that at the time and places montigqned in the de- 
ar Sion, the eutomobile was not being used, controlled, or driven 
ic agent or servant. Tho foots are not Gicputed. It is ad- 
$ted that the defendant omoed and kept the automobile for the com 
fort ond pleasure of himself and family, which consisted of his wife 
en’ @ix children, including hie son Yeul, who wes permitted to oper- 
a ‘ the automobile for his own pleasure and the pleasure of other 





No question is involved 







ee i i Mecrnretiion and the resultant deneges. 
a ” court as to the negligent operation of the automobile, or 
t “7 due care and erution of the plaintiff. The defenient relics 
hie special pleas as & complete defense. Yor the purposes of 

» trinl it was stipulates thet Peul tt. *torLock was nineteen years 
| ) at the tine of the eollicton in question. It is the conten- 
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ther the Arkin or the Grohem cases for the reagoa thet since each 

} those opinions were adopted, the mile hes been oxtanéed. Tt 

re that the liability of the omer of an automobile, kept for 

ly purpones, whon used by a momber of his femily, hae greduelly 

extended; the doctrine hac been developed step by atep in 

S, wmtil it has now reached s stage where the court holds 

nt when the head of nm mix fomily makes it his business te furntch 

{ entomobile to provide reercation and pleasure for the members of 

} x fomily, he ie responsible for ite negligent use by any one of 

@ femily heving his permission to use it. 

the resent case of Gates vy. Mader, 51S Ill. 513, ic one in 

wih the declaration alleged the negligent operation nd control 

0 the eutomobile and @ue care end contion of the plaintiff, Moder 

Jed special pleas, slloging thet nt the time of the Injury he é1a 

not Arive, operate or control the automobile personally or by his 

“agent | or servant. He did not deny the ovnership of the automobile, 

| bu Felied on his special pleas as a complete defense. The defend- 

| ant is Bah ovteopathic physician, ant ows his automobile, which is 
used by him in making professionel calls and for the pleasure and 
uae of his fomiiy. Mie wife could not drive the sar but she hed 
the permission and the privilege, when the defendant could not drive 
tor the family, of taking tho car out for plonsure, and getting 
“some ne to drive for her. pefendant's son, Ervin Meder, who was 
| @riving the cer st tho time of the ecoident in question was twenty 

“four Yeore of age; wes employed at an’ lived in the south hore 

“Hospital in chicago ond visited hic parents about once a week. The 

Gefentent testified he never objected to his eon ariving the car 

> talking the family out in it for plesoure; thet he did not mow 

@rive when the accident ocourred until it was over. 

h the son was hie mothor, two sisters, a nico of Mrs. 
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‘sai lady frien’ ant her daughter. It appears that vrvin, 
ret tue home the evening before and agreed te drive the family 
ear to 2 luncheon, anf while on the way the aeci@ent heppen- 
: “on these foots, notwithstanding whet bad been caid in the 
' z and Grehon eases, the court sustained the juigment egainet the 
ent end in ite opinion among other things seid; “Yhe question 
ea in this case, io whether under the evidence, the defentant 


| nt's son for the pleasure and convenionce of the fomily. 

**** 1 defendant hed himself been driving, it could not 

e denied he would have been liable for neslicent injury, end the 
ide weight of suthority, we think, makes him Lisble under 

; evidence in this case, for the nogliizence of the sone" * * * * * 

": our opinion, liability in this case is based on reason snd 

i Defenioant denied he knew the cer was roing to be used 

‘ " tho perticuler occasion but admits ite use wes authorised by 

ht Thig case is not controlled by the Arkin case. “e do not 






ier 


‘tdi the question of defendant's linbility is effected b. the 


fect that his son wee of adult ago, ami worked and lived in « 
hospitel. In some of the cases where liability wag susteined the 
son or daughter who was driving the car wes a minor, but we go not 

" rowondl that any cose made - distinetion on aceount of age, under 
the feote similar to those involved in this case." In viow of 

4 the conclusion Teeched end the rule amnounged ay above, the city 

$ | Court of Aurora erred in directing a verdict at the close of 

i the Pleintiff's evidence, and in overruling the motionc for a now 

: ‘tricl ond in arrest of juiguont. 

ag The Juignent of the city court of the city of surors, is 





Reversed an? Romanded. 
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7480 April Term, 1925. 0 


A, Provenzano, 
appellee, 


Appeal from the City Court 


VSe 
of the City of Sterling, 


Rock Falls Manufacturing 
Tllinois. 
Company, & corporation, 


appellant. 


2381.A. 640 


Jett, J. 

The questions raised on appeal in this cause are the same 
as those involved in Julius Lurie, Appellee, vs. Rock Palls 
Manufacturing Company, 4 Corporation, Appellant, being Number 
7479, and heard at the April Term, 1925, of this court. 

The opinion therefore, in Number 7479, controls this case 


and the judgment is reversed and the cause remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, 
SECOND DISTRICT. S- J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do. hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
| ; 
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The People of the State of Illinois, 


pefendant in error 
: Vrit of error to the County 


VSe 
Court of Bureau County. 


Peter Troy and Martin Chiado, 
Plaintiff in error. 


233 1.A. 640 


Partlow, d. 

The plaintiff in error, Martin Chiado, was found guilty by a 
jury in the county court of Bureau county uvon the fourth count of 
an information which charged him and Peter Tyoy with the illegal 
possession of intoxicating liquor. Peter Troy was never apprehended 
and the plaintiff in error was tried alone. The court sentenced 
plaintiff in error to pey a fine of $400.00 ané costs, and w writ of 
error hes been prosecuted from this court to review the judgment. 

If is first insisted that the affidavit attached to the informa- 
tion was insufficient and therefore the motion in arrest of judgment 
should have been sustained. The record shows that the plaintiff in 
error was arraigned and entered a plea of not guilty. After the 
jury had been selected and sworn, plaintiff in error, without with- 
‘drawing his plea of not guilty, made a motion to quash the informa- 
tion upon the ground that the affidavit attached thereto was sworn 
to upon information and belief. Thereupon the state's attorney 
asked leave to emend the information. After considerable talk be- 
tween the court and counsel, plaintiff in error withdrew his motion 
to quash, and the state's attorney withdrew his motion for leave to 
‘amend the affidavit. The motion for a new trial is in writing and 
contains twelve specific grounds, none of which question the suffi- 
ciency of the affidavit attached to the informetion. The motion 
in arrest of juagment is also in writing and contains three specific 
reasons why the judgment should be arrested. The second ground is 
the only one which would even tend to question the sufficiency of 
the affidavit and it is so general in its terms that it is doubtful 
whether even it, would be sufficient. It is very apparent that the 
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pleintiff in error withdrew his motion to quash upon an agreement 
with the state's attorney that if the state's attorney did not amend 
the affidavit that plaintiff in error would withdraw his motion. 

Even where the affidavit is defective, or where there is no affidavit 
whatever, the objection can be waived by the plaintiff in error. 
People vs. Honaker, 281 Ill. 295; People vs. Clark, 211 Ill. App. 
586. It would manifestly be unfair in this condition of the record 
to permit plaintiff in error to raise the question for the first tim 
in this courte He waived it in the trial court and will not be heard 
to complain after such waiver. 

It is next insisted that the evidence ig insufficient to sus- 
tain the verdict. The evidence shows that plaintiff in error lived 
at 422 Wiest Devlin Street, Spring Valley, Illinois. His family 
consisted of his wife and children and they lived in a four room 
house with a basement. The basement was divided by partitions into 
three compartments. On February 2, 1924, between nine and ten 
o’clock at night, the sheriff of Bureau county and his deputies 
Visited tnis house with a search warrant. The plaintiff in error 
Was at home and the sheriff asked him if he had any intoxicating 
liquor, He replied that he had a little wine in the basement. The 
officer searched the basement and found ten fifty gallon barrels 
of wine on a rack in one of the rooms. In another room they found 
four or five gallons of wine which plaintiff in error stated belong- 
ed te him and which he had made before the prohibition law weat into 
effect and which he used for family purposes. Samples were taken 
from these various containers and the ten barrels were removed from 
the basement by the officers. The samples taken from the ten barrels 
tested from ten to fourteen per cent of aleohol by volume. The 
Samples from the ten barrels were offered in evidence but the wine 
which plaintiff in error claimed he had made before the law went 
into effect was not offered in evidence. The plaintiff in error 
testified that on November 1, 1924, he rented one of these rooms 
‘in the basement to Peter Troy and that Peter Troy put these ten 
barrels of liquor into the basement and told plaintiff in error that 


# 
it was sour wine and had spoiled. This is substantially the evidence 
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in the case. 
Section 40 of the Prohibition Act provides that the possession 

of liquor by any person not legally permitted under the act to possess 
liquor, shall be prima facie evidence that such liquor is kept for thre 
purpose of being sold, bartered, exchanged, given ich: furnished, @ 
otherwise disposed of in violation of the provision of the ect. When 
the sheriff and his deputies found this liquor in the possession of 
plaintiff in error it made a prima facie case against him. The mere 
fact, thet he testified that the liquor belonged to Troy and did not 
belong to him, and that he had rented this room to Troy for three 
months at $5.00 per month, was a question of fact for the jury to 
determine whether that statement was true or otherwise. This court 
will not usurp the functions of the jury by substitutins its judgment 
for theirs when passing on the weight ef the evidence and the credi- 
bility of the witnesses unless we can say that the evidence is not 
sufficient to sustain the verdict. Rogers VS. People, 98 Tll. 581; 

Steffy vs. People, 130 Ill. 98; People vs. Horchler, 231 Ill. 566; 
People vs. McCann, 247 Ill. 130. If the jury believed the testimony 
of plaintiff in error they were justified in returning a verdict in 
his fayor. If on the other hand they did not believe his testimony, 
the evidence on behalf of the People, was sufficient to sustain t he 
conviction. Under these circumstances we do not feel justified in 
saying that the verdict is contrary to the evidence. 

Complaint is made of the refusal of the triel court to give 
the first, second and third instructions submitted on behalf of the 
Plaintiff in error. We heve examined these instructions and they 
announce correct rules of law. It appears however, that eleven in- 
structions were given by the court on behalf of plaintiff in error 
and these instructions fully covered every proposition of law nec- 
essary for the jury to understand in order to return s proper verdict. 
All of the instructions refused were covered by instructions given. 

 Compleint is made of the first, fourth and ninth instructions 
given on behalf of the defendant in error. The first instruction 


is substantially section 40 of the Prohibition Act, and the fourth 
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instruction is substantially in the languege of Section 28. There 
wes no error in giving either of them. The ninth instruction told 
the jury how they should weigh the testimony of plaintiff in error. 
It has been approved on many occasions. Miller vs. The People, 

229 Ill. 576; People vs. Searbak, 245 Ill. 455; People vs. Harrison, 
261 Ill. 517; People vs. Dougherty, 266 Til. 420; People vs. Lalor, 
290 Ill. 254; People vs. Maciejewski, 294 Ill. 390. There was no 

. error in any of the instructions given or refused. 

It is next insisted that the verdict was the result of passion 
and prejudice, and complaint is made that the jury was selected by 
the sheriff and that the sheriff and his deputies were the principal 
witnesses in the case. It is also insisted that after the jury hed 
retired to consicer their verdict and after the court and the de- 
fendant had left the court room, that the state's attorney wrote & 

a form of the verdict which he sent to the jury room without leave 

of the court. We have examined the record for any evidence of either 
of these errors. Nothing appears in the evidence as to the menner 

in which the jury was selected, and no complaint was made to the 
trial court on this point. The motion for a new trial contains an 
assignment of error as to the action of the state's attorney but 
there is nothing in the record to show that the state's attorney sent 
a form of a verdict to the jury after they had retired. If plaintiff 
in error desired to question the mammer in which the jury was select- 
ed he ghewl.é have done so by proper motion and given the court an 
opportunity to pass upon the objection. If there was any misconduct 
on behalf of the state’s attorney out of the presence of the court 

it should have been called to the attention of the court by proper 
affidavits. Because of the fact that this was not done there can 

be no error assigned imPthis court. ; 

It is also complained that certain evidence was improperly 
admitted and that the judgment is excessive. ‘ve find no error in 
the admission of evidence. The judgment as rendered is within the 
provisions of the statute and was within the sound legal discretion 


of the trial court ani this court will not interfere on that ground. 
’ * 
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STATE OF ILLINOIS, 


SECOND DISTRICT. J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
o hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
he above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand oe seal of 
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George Woomer, | 
appellee, Appeal from the Circuit Court 
VSe of Ogle County. 
Martin Dirksen, 


appellant. 


238 1.A. 640 


Appellee, George Woomer, began suit before a justice of the 


Partlow, J. 


peace in Ogle county against appellant, Martin Dirksen, to recover 
dgmages to an automobile caused by a collision. There was a judgment 
for appellant, and an appeal to the cireuit court of Ogle county, 
where there was a trial by jury, verdict for $198.00 in favor of 
appellee, and a further appeal has been prosecuted to this court to 
review the judgment entered upon the verdict. 

The collision occurred on the Lincoln highway about two or 
three miles west of Rochelle, Illinois, between ten and eleven 
o’clock on the morning of August 26, 1924. lincoln highway extents 
east and west and has an eighteen foot concrete pavement with s 
black line dowm the center. At the point of the accident, it is 
intersected ky a north and south dirt road which was rough owing 
to recent rains and heavy hauling of grain upon it. The day yas 
warm and the sun was shining. Appellee and his wife were going east 
on Lincoln highway in a Dodge touring car. Appellant was going north 
on the dirt road in an Overland touring car. About three hundred 
fee& west of the intersection on the Lincoln highway, there was a 
Sign bearing the words "Caution - Side Road," or"Look - Gross Road." 
South of the intersection about three-hundred feet on the dirt road 
was a sign bearing the words "Danger - State Road." On the south 
side of the Lineoln highway, west of the intersection, there was a 
growth of bushes, weeds, shrubs and trees which obstructed the view 
te some extent. It appears however, that there were one or more 
places in this obstruction where there were gaps so that one road 


could be seen from the other. 
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There is the usual conflict in the evidence as to the rate 
of speed of the cars and as to the other facts attending the collision. 
Appellee testified he saw the road sign west of the intersection. 
After he passed the sign he took his foot off of the accelerator snd 
eoasted along looking both ways. He was going about twenty miles 
per hour. As he came to the intersection he saw a truck standing on 
the north side of the road. He saw no sutomobile coming from the 
south. hen he wes thirty feet from the intersection, appellant's 
car shot out right in front of him. He tried to go around it by 
turning to the left. He thought appellant's car was going to turn 
to the right on the pavement and that he could get around it. He 
testified he could have gone the other way but did not have room to 
turn. He tried to stop - put on the emergency and foot brakes, and 
slid the tires ten feet or more. It was impossible to see anything 
on the cross roed to the right. He could see across the field but 
could not tell there was a cross road. He could not see any road 
unless he had been familiar with the country; that he could have sem 
@ motor vehicle if he had looked for one. hen he was ten feet from 
appellant's car he put on his brakes. When the cars collided he was 
on the left side of the road, not completely,but just about. Ths 
Tight wheels were on the black line in the center ef the road. His 
car struck appellant's car in the middle of the left side, or a little 
behind the middle. 

George E. Onley testified for appellee that appellent's car 
was going fifteen or twenty miles per hour; that from a point twenty- 
five feet south of the intersection the view was obstructed from the 
west; that the car from the west was going fifteen or twenty miles 
per four. From the highway you could see © car approaching from the 
south about a block down, but the ordinary driver would probably 
never look at a car coming from the south. 

George Manning testified for appellee that when he drove dow 
on the road to the south there was no growth from Lincoln highway to 
the fence, then for e block down there was a growth of vegetation, 
and then there = @ little gap about a block down where you could 


see the highway. 
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Appellant testified that on the day in question the south road 
wes sO rough he could not drive over fifteen miles per hour. To his 
left he could see Lincoln highway. He saw appellee's car when he 
was ten rods from the intersection. He later testified he coulda see 
it when it was thirty rods from the intersection. hen he started 
to cross the highway he slowed down to five miles per hour snd looked 
to the left. When appellee's car struck him, part of his car was 
north of the black line. His car was struck about the mid@le and 
was pushed over to an abutment on the north side of the highway. 
When his car stopped it was against the abutment about fifteen or 
eighteen feet from where it was struck, When he first saw appellee's 
ear it was going thirty-five or forty miles per hour. He thought he 
had plenty of room to get past provided appellee stayed on the right 
side of the road. 

: James L. Wilson testified for appellant that appellant's car 
ianded on the northeast corner of the intersection, east of the 
center of the north and south road, touching the cement abutment; 
that on the cement pavement you could see where the brakes on 
appellee's car had been applied. There were rubber marks on the 
pavement where the wheels had slid and these marks were from twenty 
to thirty feet long. They were on the right hand side of the black 
line as the car went east and they then swerved to the left of the 
intersection. From the place where the two cars collided to where 
appellant's car was after the accident was about twenty-three feet. 

| FP. E. Bacon, a motor policeman, testified that after the acci- 
dent appellant's car stood about a foot from the abutment at the 
northesst corner of the intersection. On the pavement you could see 
where appellant's ear had been pushed sidewise about twelve or 
fifteen feet off of the cement. You could see where the tires of 
appellee's car had slid about the same distance; that these marks 
started from the middle of the black mark on the pavement and went 
to the left or north side of the road. 

George Leoflard testified he was driving some cattle along the 
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highway. The car from the west was going about thirty to thirty- 
five miles per hour. When he saw the car from the west it was about 
thirty rods away. 

Grant Musselman testified that he was about one hundred feet 
north of the Lincoln highway. There were tire marks on the pavement 
which wore examined by him and Bacon. They were twenty feet long, 
possibly more, He went down the road to the south after the accident 
and testified that if you were driving north on that road it would be 
possible to see a car on the Lincoln highway but the view was not clear 

Section 33 of the Motor Vehicle Act provides that "all vehicles 
travelling upon public highways shell give the right of way to other 
vehicles approaching along intersecting highways from the right, and 
shall have the right of way over those approaching from the left." 
Under this section appellent hed the right of way, and the evidence 
is undisputed that appellant reached the intersection»eéfore appellee. 
It was the duty of appellee to give the right of way to appellant. 
This appellee did not do. Appellee admits he was driving his car 
at least twenty miles per hour, and appellant put it es high as 
thirty-five or forty miles per hour. Appellee admits he saw the 
road sign three hundred feet west of the intersection. He testified 
he slowed dow after he saw this sign, yet it is apparent that he 
still was travelling at such a rate of speed that when he struck 
appellant's car his wheel slid from ten to twenty-three feet and 
he knocked appellant's car that distance. He certainly was travel- 
ling at a considerable rate of speed in order to have accomplished 
that result. 

There is some conflict as to whether the view was so Bitz: 
obstructed that cars could not see each other from the two roads. 
Appellant testified he saw appellee's car. If appellant saw 
appellee’s car it is difficult to understand why appellee did not 
see appellant's car if he had looked. At the time of the collision 
appellant's car was partly, “ts least, on the north side of the black 
line in the center ef the pavement. This tends to show that if 
appellee had bean driving his car at a reasonable rate of speed he 
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could have been able to have continued east on the right hand side 

of the road and not have struck appellant's car, as there was a 
distance of nine feet from the black line to the south line of the 
pavement. It was not only the duty of appellant to drive his car 
with due care and caution, but it was also the duty of the appellee 
to exercise due care and caution for his own safety and the safety 
of his care Even if appellant was guilty of negligence, and appellee 
wes not in the exercise of due care, he cannot recover. 

Knott vs. Fry, 227 Ill. App. 615, involved questions quite simi- 
lar to those here presented end after quoting Section 35 of the 
Motor Vehicle Law, this court said: "Under this section it was the 
duty of the appellee to give the right of way to appellant's car. 
This appellee did not do and from ou& view of the evidence he made 
no effort whatsoever to respect the right of wey which appellant had 
at that particular time. Under these facts in this case as shown by 
the evidence, appellee wes running his cer at a high rate of speed 
with total disregard to the rights of the appellant. The accident 
seems to have been caused. solely by the negligence of the appellee". 
S0 in this case, we are of the opinion that the evidence shows such 
a want of carzeon behalf of the appellee as requires a reversal of 
this judgment. 

It is insisted that there is no proper evidence to sustain the 
damages because of the failure tc prove the condition of the car of 
appellee prior to the accident. We do not think there is any merit 
in this contention. he evidence shows that the car was in gooa 
rumning order prior to the accident, and that the injuries complain-~ 
ed of were the result of the accident. 

For these reasons the judgment will be reversed and the cause 
remanded. 


Reversed and Remanded. 




















ebiea brad tdgit edt mo tase Sountinoo evad of elds mood ovak: . 

8 eey stodd ag, tao e'tucllogge tomtts evad. dom Sas bo 
) eit TO.eMRL size odd ot aatt vole oct moxt t90k . Ln te a 
ts ald ovith of tmalfeqaa te ysah edt yiae tom eo , 
oo Sheth: edt .to gtnb edt oats .esw ek ida ae | * & | 


nottegha bas ,cosegiizen. to. ysilyg.aaw "beatae pee 20 okt 29 
Sigse oo! ~atevevet.tommes cd: ,e%e0,e7b.te gaiptoxe odd mt pi on 
-tmte otisy saqiteesp bovlovnl ,810 .qG4..LIf, $98. WRT yar at ron : | 
of) (.ed2 Yo. 88.megdoee galtosp tetts. bus betagaetg et ad,ow! 
-o@d? ew th coitoog-eldt soba¥".:5lae trw09), anit aes 
sise a! ineifoggs ef qaw. ro. tag bx, edt ovig. ot ec ed 
» her es conebive odd. to we ty Skye cock bme,.ob tox aboot fle 
bad. Inolleq¢s..detdw yew to. tdgix. ent. toouees ot verenedi 
YG mwede.as, eaag. eidd, at atest eseds tobay. pvombt tale, 
- Besqe te. etet dgid.a.de 199 sis. gaianvtasy, anting 
tuebiocos eff: stoatfogage edt TO. etdeix oat. ot. B a omalb Le: 
eeklougs add to comes i tyen oct yd yLofea begsss, need net = 
dova.awoda oomoitve ed¢ sads OGRE edt. Lo. —, at. 


+r. 





BS Lot . Vk SGars ond teraw Sag% Pere uate | 
edd sister of eomabive Tegorg on af event, tant. pire hi aa 
to tee edt to moitiineo edt. evetg of etaList edt. 10; 96 ioe ag 
Hiren yo et exert Ankdt ton ob oH. «tubtove of ot, 90% 
‘$007 ak sev tao, oft. toads. awode eonebive. ont mr é 


-aislqmes. eoinutat ott gadt hes daedteo a2 eit whcns : 


natty mnagly bee . Pesare » ght leas a nieo, ie 

_»boimameh, baw silsiatadi wines. i elas 

Seu if soloed a’ cae Smlieceais et $eookinss ak aE 
ptavirtas ath be ion ed ane $4 ce tog fact od te: a0 "s 


See Rs Tis BAin See efoto 385 30 fa | cena ‘iene 


STATE OF ILEINOIS, 


SECOND DISTRICT. a 


J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


‘ ; : : 

the above entitled cause, of record in my office. 
‘ 
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In Testimony Whereof, I hereunto set my hand and affixythe seal of 
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State of Illinois: 
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Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. DEE Tye das bal ere, 
JUSTUS L. JOHNSON, Clerk. 
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7498 April Term, 1925. 41 
Herman P. Baker, 
appellant, 
Appeal from the Circuit Court 
V8Se 
of Henry County. 
Bert H. Minks, 


appellee. 


“381.4. 64] 


Appellant, Herman P. Baker, began suit against appellee, Bert 


Partlow, J. 


H. Minks, before a justice of the peace in Henry county, to recover 
the value of sbout $46.00 worth of electric light fixtures which 
appellee removed from a flat owned by appellant ehd which was oceu- 
pied by appellee as a tenant. In the justice's court there wassa 
judgment against appellant and an appeal was prosecuted to the cir- 
euit court of Henry county. Upon a trial before the court and a 
jury, the court directed a verdict in favor of appellee, and this 
appeal followed. 

On April 3, 1923, appellant purchased from Rudolph Albrecht a 
flat building in Kewanee, Illinois. at fhe time of the purchase and 
for some time prior thereto, appellee had occupied, as a dwelling, 

a four room apartment on the second floor, and he continued to occupy 
it as a tenant of appellant for over a year after the sale. Appellee 
claims that during his tenancy with Albrecht he replaced, at his ow 
expense, three electric fixtures in his apartment, under an agreement 
with Albrecht that they were to remain the personal property of 
appellee, that they were not to become a part of the real estate, 

and that appellee was to have the right to remove them at the end of 
his tenancy. Appellant did not investigate the conditions in the 
flat prior to his purchase, and never saw the inside of it, or talk- 
ed with appellee about it until about a month after the sale, when 
appellee told appellant of the agreement which appellee had with 
Albrecht. On April 1, 1924, appellee removed from the premises and, 
over the objection of appellant, took the three fixtures with hin, 


but replaced them with the fixtures which were in the apartment when 
; s 
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appellee became a tenant. To redover the value of these three fix- 
tures appellant began suit. 

At the trial before the justice, and in the trial in the cir- 
cuit court, it was contended by poe, er thet the fixtures were real 
estate, and he admitted that if they were not real estate he had no 
standing in court and the judgment should be for appellee. He does 
not dispute appellee's contention that appellee placed these fixtures 
in the premises and that at the time he placed them there he had a 
right to remove them at the end of his tenancy, but appellant claims 
that after the premises were sold, any agreement between Albrecht 
and appellee was not binding on appellant. The appellee claims the 
fixtures were personal property, and even though they were not per- 
somal property under ordinary circumstances, he had a right to remove 
them because they belonged to him as the tenapt, first of Albrecht 
and later of appellant. 

Articles attached to the soil will be considered as a part of 
the real estate as between an executor and heir, or a vendor and 
vendee, or a mortgagor and mortszagee, while as between landlord and 
tenant they may be considered as personal property. In other words, 
the rule is much more strict in the first class of eases than it is 
between landlord end tenant, and the courts have been much more 
liberal in permitting tenants to remove from the premises fixtures 
which would otherwise be nenakwane as real estate than they have 
been in permitting other parties to remove them where a different 
relation existed. Kelly vs. Austin, 46 Ill. 156; Owings vs. Estes, 
256 Ill. 555; Fehr Construction Company vs. Postal System, 288 Ill. 
654; Gunderson vs. Kennedy, 104 Ill. App. 117; 26 Corpus Juris, 695. 
Some of the cases cited by appellant are not cases where the relation 
of landlord and tenent exist and for that reason they are not appli- 
cable to the facts here presented. . 

There are three tests generally applied by the courts as to the 
character of fixtures and as to their being removable. First, actual 


annexation to the realty, or something appurtenant thereto; second, 
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application to the use or purpose to which that part of the realty 
with which they are connected is appropriated; and third, the inten- 
tion of the parties making the annexation to make a permanent acckssion 
to the freeholder. The latter test appears to be the principal one, 
and in cases of dovbt, the intention of the parties mst control. sword 
vs. Low, 122 Ill. 487; Fifield vs. Farmers National Bank, 148 Ill. 163; 
Ward vs. Earl, 86 Ill. App. 655; Washburn on Real Property, 5th Ed. 
Chap. 1, Sec. 18, 

While parties may not, by a contract, make personal property real 
or personal at will, yet when an article, personal in its nature, is 
go attached to the realty that it can be removed without material in- 
jury to ig¢ or to the realty, the intention with which it is attached 
will govern, and if there is an express agreement that it shall remain 
personal property, or if, from the attending circumstances, it is evi- 
dent or may be presumed that such was the intention of the parties, 
such article will be held to have retained its permnal charecter even 
as against subsequent purchasers or encumbrancers. Sword vs. Low, 
supra. In 8 American & English Eneyclopedia of Law, page 44, it is 
said; "Many cases hold that the intention of the perty making the 
annexation is the chief element to be considered in determining what. 
are fixtures." Citing many cases, including Jones vs. Ramsey, 3 Ill. 
App. 303. In Taylor on Landlord and tenant, 8th Ed. Vol. 2, Sec. 544, 

it is said; “In modern times, the rule is understood to be that upon 
principles of general policy, a tenant, whether for life, for years, 
or at will, is presumed to carry away all such fixtures of a chattel 
nature as he himself has erected upoh the demused premises for the 
purpose of ornament, domestic convenience, or to carry on trade, pro- 
vided the removal can be effected without material injury to the free- 
holder." 

In Chapman vs. Union Mutual Life Insurance Co., 4 Ill. App. 2, 
it was held that chandeliers, lamps, and brackets attached to gas pipes 
in the usual way are not fixtures but are personal property. In Raymond 


Vs. Strickland, 124 Ge. 604; 35 B.R.A. 69; there was the same holding 
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with reference to electric light chandeliers. In 2 Devlin on Deeds, 
page 2509, it is said: "The weight of authority in this country is to 
the effect that gas fixtures secured into the gas pipes of a building 
are chattel and do not pass by deed to the premises." To the same 
effect are 26 Corpus Juris, 725; Rogers vs. Coon, 40 Mo. 91; Vaughn 
vs. Holderman, 53 Pas St. 552. 

It is conceded by appellant that the fixtures in question were 
put into this appartment by appellee under an agreement with Albrecht 
that they should remain personal property and that appellee shoulda 
have the right to remove them at the end of his tenancy. Under author- 
ity of Sword vs. Low, supra, such articles will be held to have re- 
tained their personal character even as against subsequent purchasers 
or encumbrancers. The evidence shows that the fixtures could be re- 


moved without any damage to the building, and that they were replaced 


with the fixtures which were in the building st the time appellee took 





authorities the fixtures remained personal property and appellee had 
the right to remove them. 

It is next contended by appellant that the court improperly direct- 
ed * verdict. The rule is well settled that where there is any evidence 
fairly tending to support the plaintiff's cause of action that the court 
is without authority to direct s verdict. The facts in this case are 
practically conceded. The only contention is as to the law applicable 
to the facts. Under the facts there was no evidence fairly tending to 
support appellant's cause of action and for that reason the court pro- 
perly directed a verdict. | 

The point is made by appellee that there is no evidence even t end- 
ing to establish the proper measure of damages. We do not deem it nec- 
essary to consider that question ss what we heve already said will pro- 


bably entirely dispose of the case. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


JUN 15 1995 the opinion of the Court was filed in the 
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7508 April Term, 1925. 47 
Louis M. Koren, 
appellee, 


Appeal from the County Court 


VSe 
of Peoria County. 
Alliance Insurence Company of 
Philadelphie, Pennsylvania, 
a corporation, 


appellant. 2381.4. 641 


Partlow, J. 

This is an appeal from a judgment for 5950. in favor of appellee, | 
Louis M. Koren, against appellant, Alliance Insurance Company of E& 
Philadelphia, rendered in the county court of Peoria county upon a 
default on an insurance policy for the theft of an automobile. 

On August 8, 1922, appellant issued a policy to appellee on a 
Buick automobile. ‘The policy was to run from August 3, 1922, for one 
year. Appellee claims that on the night of August 2, 1925, one day 
before the policy expired, his automobile was stolen from the streets 
of Peoria. On July 1, 1924, he filed a praecipe for a summons, and 
the summons was served the next day. No declaration was filed to the 
October term of court. On November 14, 1924, a so called declaration 
was filed which was not signed at the bottom either by appellee or 
any one as his attorney. There was an endorsement of the name of the 
attorney, in his handwriting, on the back of the declaration next to 
the file mark of the county clerk. The declaration alleged that the 
policy was issued August 8, 1922; that it went into effect at noon 
on August 5, 1925, standard time, and that it expired on August 3, 
1923; that it was countersigned at Chicago on August 8, 1922, while 
at another place it was alleged that it was issued on August 8, 1923; 
that suit was to be brought within twelve months of the date of the 
‘loss; that on August 2, 1923, the automobile was stolen. On December 
2, 1924, which was the enous day of the December term, appellant was 
defaulted for want of a plea. On December 8, 1924, appellant entered 
i. limited appearance and filed a written motion supported by an affida- 
vit to set aside the default. ‘The motion was upon the ground that 
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appellee had failed to file a declaration ten days before the first 
day of the second term of court; that the purported declaration did not 
state a cause of action; that the appellant hed a meritorious defense, 
and had been diligent. ‘he affidavit in support of the motion alleged 
that the appellant had been guilty of no negligence or laches; that 
application was made to set aside the default at the earliest oppor- 
tunity; that appellant did not plead to the purported declaration for 
the reason it did not state a cause of action, and was not a declara- 
tion; thet the attorney for appellant was prevented from appearing in 
eourt and moving to dismiss the case on the grounds that no declara- 
tion had been filed ten days before the first day of the second term 
of court, because said attorney was the only attorney in the case, 

and from December 1 to 4, he was engaged before the circuit court and 
before the Industrial Commission of Illinois; that appellee failed 

to file notice of the alleged loss as required by the policy within 
sixty days of the date thereof; that the automobile described in the 
policy was not the automobile which was stolen, and that there were 
other defenses on the merits. The affidavit was sworn to on informa- 
tion end belief. ‘The motion to set aside the default was denied, 
whereupon appellee testified that he was the owner of a car on August 
8, 1922; that he bought it on Februery 25, 1922, for %1000. and it was 
the car insured by the policy; that it was stolen August 8, 1923. He 
afterwards testified it was stolen August 2, 1925; that he reported 
the theft to the police and cave written notice to appellant within 
@ixty days, and that the car, at the time it was stolen, was fairly 
and reasonably worth $1000. Judgment was thereupon entered ageinst 
appellant for $950. On December 9, 1924, appellant entered another 
limited appearance and filed a written motion to set aside the judgment 
on substentially the same grounds as set out in his motion to set 
aside the default, and, in addition thereto, alleged that the purported 
declaration did not allege that written notice was given by appellee, 
or that the policy was in effect on the date of the loss; that the 
purported affidevit of claim was not signed or subscribed by appellee, 
or his attorneys, ©r verified, as required by the statute. ‘The 
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affidavit filed in support of this mdtion was substantially the same 
as the affidavit filed in support of the motion to set aside the de- 
fault and was upon information and belief. This motion was denied and 
an appeal was prosecuted to this court. 

In addition to the grounds set out in the affidavit for reversing 
the judgment, it is claimed by appellant, that the service of the 
summons upon it was defective for the reason thet the return on the 
summons does not show that it was read to appellant. Appellee area 
that the signing of the declaration on the back by the attorney for 
appellee was sufficient; that the statute with reference to service 
upon incorporated companies does not require the reading of the summons 
to the officer served; that the affidavits in support of the motion 
to set aside the default and the judgment were insufficient because 
they were on information and belief; that the bill of exceptions does 
not state that it contains ali the evidence; that no exceptions were 
taken-to the judgment. 

We do not deem it necessary to consider each of these objections 
in detail. It has been the established practice of the courts of this 
state to be liberal in setting aside defaults at the term ot which | 
they were entered when it appears that justice will be promoted thereby. 
City of Moline v. Chicago, Burlington & Quincy Reilrosd Company, 262 
Ili. 52; McMurray v. Peabody coal Compeny, 281 Ill. 218; Hallin vs. 
Penny, 209 Ill. App. 230. If the question of setting aside this de- 
feult ana judgment mm depended entirely upon any one of the points 
Taised, we probably would not be justified in reversing the judgment, 
but there ere so many defects in this proceeding that we feel that 
the eourt should have set aside the default and permitted the appel- 
lant to defend the suit. 

; The automobile Was alleged to have been naan @ on the day before 


the policy expired but suit was not begun for eleven months thereafter. 
o declaration was filed to the first term and the so called declare- 







tion filed to the second term was unsigned. Even if it be conceded 
that this unsigned document was a declaration, there are certain alle- 


gations in it whidh aré“indefinite, wncertain and conflicting, and at 
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least one material allegation is entirely omitted. The declaration 
alleged that the policy became effective on August 3, 1923, and ex- 
pired on August 5, 1925, whereas, it became effective on August 3, 
1922, and expired on August 3, 1925. This error appears not only as 
an allegation of the declaration, but it also appears in the heee 
verba copy of the policy which is made a part of the declaration and 
which is the basis of appellee's cause of action. There is #o other 
allegation, either direct, or by inference, that the policy was in 
foree and effect on the day the automobile was stolen. In Carbonne 

vs. Pennsylvania Fire Insurance Company, 222 Ill. App. 506, this court 
held that the declaration shovld show that the policy was in force 

at the time of the loss. We there held that it might be by positive 
sverment, or it might be by inferences drawn from other allegations 
and these inferences might be sufficient when no direct attack was 
made upon the declaration. At one place in the declaration it is 
alleged that the policy was issued August 8, 1922, while in another 
place it avers that the policy was issued August 8, 1923. <A default 
admits only the facts well pleaded and, if the facts alleged do not 
justify a recovery, final judgment should not be entered. Schueler vs. 
Mueller, 195 Ill. 402. 

After the default was taken, counsel for appellant promptly moved 
to set it aside, which motion was overruled. Judgment was entered and 
he thereupon moved to set aside the judgment, making specific allega- 
tions as to the reasons therefor, including the allegation that the 
automobile stolen was not the automobile covered by the policy. If 
the automobile stolen was not the automobile covered by the policy, it 
was certainly error to render judgment against appellant therefor. 

The evidence upon which the judgment was rendered consisted of 
the testimony of appellee. He testified, among other things, to the 
amount of his Senne He stated that the automobile was worth *1000., 
but there was mat no foundation laid for this evidence, there was no 
evidence showing his knowledge of values of automobiles and of the 


automobile in question. 
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We do not think there is any merit in the contention thet the 
summons was not properly served, or thet the return was insufficient. 
The certificate of the trial judge which omitted to state that the 
record contained all the evidence, is not material for the reason 
that the reversal of the judgment does not depend entirely upon the 
evidence. We do not hold that the affidavits in mpport of the motion 
to set aside the judgment and default were sufficient, being sworn 
to upon information and belief. The ground upon which this judgment 
is reversed is not for any one particular error, but for errors most 
of which appear on the face of the record and which were not necessary 
to be set up by affidavit. 

For the reasons indicated, the judgment will be reversed and the 
esuse remanded. 


Reversed and remanded. 
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eresent--The Hon. NORMAN L. JONES, Presiding Inetice. 

Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


Bos) WELTER. Sheri f 2: 











BE IT REMEMBERED, that afterwards, to-wit: On 


JUN 27 1925 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7370 October Term, 1924. 13. 


Joseph G. Rigg, Administrator 
of the Estate of Raymond G. Rigg, 
deceased, | 
Appeal from the Circuit 
appellee, 
Court of Lake County. 
VSe 


James Callahan and John Callahan, 


appellants, 
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shortly after the ®oon hour on August 17, 1922, Joseph G. Rigg, 
the father of Raymond G. Rigg, was driving his Buick touring car 
accompanied by his wife and other members of his family on a gravel 
roead known as the Druce Road in Lake County. Alfred V. Larke, a | 
brother of Mrs. Rigg, sat on the front seat at the right of the 
driver and upon his lap, with his back to the right hand door, sat 
the said Raymond G. Rigg, a boy thirteen years of age. As the auto- 
mobile proceeded in & northerly direction a hay rack and team were 
seen approaching from the south and in order not to pass upon @ cul- 
vert the driver of the car, first signalling his intention so to do, 
slowed down and stopped his car about thirty feet south of the cul- 
vert. The road was practically level and straight and at the place 
where the car stopped the gravel portion was thirteen feet wide with 
& grass shoulder on the east side of one and one half feet and on 
the west side of two feet in width. The team and the hay rack cross- 
ed the culvert and as it reached a point opposite where the touring 
car had stopped it turned to its right off the gravel road dow a 


slight incline to a dirt road which was between the main gravel road 


and the fence. John C. Callahan, one of the appellants, was driving 
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appellant's Reo truck loaded with two tons of ice and ice cream 
and according to his testimony he had been following the Buick car 

for approximately a mile, remaining about thirty to fifty feet in 
the rear and traveling at a speed of about twenty miles per hour. 
He testified that the hay rack was off on the side of the road when 
the touring car stopped in the middle of the road. That he saw the 
driver of the car signal his intention to stop and at that time he 
was fifty feet behind him and applied the brakes and had almost stopped 
his truck, when in order to avoid the ditch and team on his left side, 
his truck ran into the rear left hand side of the touring car and as 
a result thereof Raymond G. Rigg was thrown from the car and sustained 
the injuries from which he died. From a judgment in favor of the 
appellee for 56500.00, appellants bring the record to this court for 
review. 

As a result of the impact appellee's car was pushed north fully 
ninety feet before it stopped. Appellants' truck then came up and 
stopped alongside and as Mir. Rigg was leaving his car he inquired of 
the driver of the truck, "Whet was the matter with you?" and the reply 
was, "I was going so fast I could not stop.” Mr. Rigg then left the 
car and went back to where the body of his son lay and while so do- 
ing appellant started his truck and moved it from the west side of 
the toad over in front of appellee's car on the east side of the road 
and it was in this place after appellee had come back from the place 
where his son lay and after the body of the sonshad been placed in 
another car and after the return of the members of appellee's party 
to the truck of appellant that the driver of the truck, in reply to 
a question of Mrs. Riggs' as to why he had hit their car said, "With 
death staring me in the face I would rather hit your car than run in 
the ditch ial risk my own life." And shortly thereafter in reply to 
a similar question of Mrs. Larke, appellant said, "Don't run around 
like maniacs, this is fully covered by insurance." The trial court 
over the objections of appellants permitted the several witnesses 


to detail these eonversations and in this court appellants insist 
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that these statements were not a part of the res gestae, and that 
they do not explain, characterize or illustrate the act which was 
the subject of inquiry, were simply narrative of a past event and 
highly improper and prejudicial. Appellee insists that these sever-~ 
al statements are a past of the res gestae; that they do explain 
and characterize in a very significant manner tie entire transaction 
and were competent to show the mental state of declarant. 

If these several statements were admissions against the interest 
of the declarant or if they were verbal acts illustrating, explain- 
ing or interpreting the transaction of which they were a pert, then 
they were competent but if they were merely a history of a completed 
affair then the trial court erred in their admission. The Chicago 

West Divishon Ry. Co. v. Becker, 128 Ill. 545. ‘The issue in this - 
case was whether or not appellants were welicent as charged in the 
declarations The declaration consisted of seven counts one of which 
charged that appellants carelessly and negligently operated and drove 
their truck at a greater rate of speed than was reasonable and proper. 
Another count charged them with negligently and carelessly driving 
their truck and their failure to turn to the left in attempting to 
pass the automobile in which deceased was riding. Two counts alleged 
@ wilful and wanton operation of the truck by appellants and the other 
@ounts alleged general negligence and carelessness in the operation 
of the truck. The statement of appellant that he was going so fast 
he couldn't stop, was, in our opinion, properly admitted as a de- 
claration against interest. The speed of the truck was a subject of 
inquiry upon the trial of this case and that answer wes properly con- 
sidered by the jury together with all the other evidence in the case 
on the question of how fast the truck was traveling at the time of the 
collision. ‘The reason appellant gave for striking appellee's car 
was that he chose to have his truck hit it rather than to risk his 
own life by running into the ditch. This statement certainly 
Deeahariunt, interpreted and explained his driving and tested by 

all the authorities it was competent. It was not merely e narrative 


of a completed transaction but an explanation and reason why the 
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collision took place. The admonition of appellant to Mrs. Lerke and 
others not to run sround like maniacs and cautioning the relatives 
not to get hostile and informing them that he was fully covered by 
insurance, if standing alone, were clearly incompetent. These state- 
ments of themselves threw no light upon the issues raised by the 
pleadings. It has frequently been held to be improper to intimate 

to the jury that the defendant was insured against liability or that 
the party which would have to respond to any verdict that might be 
rendered was an insurance company. Such facts are wholly irrelevant 
and to permit it to be shown that defendant will suffer no pecuniary 
loss by reason of a verdict against him but that the case is being 
defendeil by an insurance company, has been held to be error. Volkman 
vss Brossman, 129 Ill. App. 182. The effect of the argument of appel- 
lants is that the natural result of the information which the jury 
received from this statement was that they would sustain no damage 
by a verdict against them, but that whatever judgment might be render- 
ed was fully covered by insurance. This statement, however, was made 
and must be taken in connection with the other statements herein re- 
ferred to, and when so taken we sre not prepared to say that it did 
not characterize and explain the action of the driver of the truck 

in permitting his truck to strike appellee's car rather than fun it 
into the ditch. 

It can reasonably be deducted from these several statements that 
inasmuch as he was fully insured against collisions, he preferreé to 
take the chance of striking appellee's car rather than risk his own 
lifevby running into the ditch. When the driver of the truck realized 
that the car in front of him had stopped and comprehended his own 
position and danger, there were two choices open to him. One to run 
his truck into the machine of appellee, the other to go into the 
ditch at his left with possibly more serious consequences to himself 
or his companion, or to his truck. He chose to collide with the car 
of appellee, and gave as his reason the fact that he was covered by 


insurance, This is substantially what he said, and when taken and 
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considered in connection with all the other evidence in this record 

we are unable to say that reversible error was committed by permitting 
ite introduction. Moreover, the worst that can be said in opposition 
+o admitting this evidence, is that it was calculated to increase the 
damages. The damages are not excessive, nor is it argued that they 
are. 

Complaint is also made of three instructions given the jury at 
the request of appellee. The objection to one of the instructions is 
that it was based on Section 22 of the Motor Vehicle Act, without 
stating what Section 22 provides. This instruction however, refers 
to the rate of speed as provided in that section, and in our opinion, 
no error was committed in giving it. It is not pointed out in what 
particular the other two instructions were erroneous and we are unable 
to perceive any error in giving either of thém. 

Finding no reversible error in the record, the judgment of the 
trial court will be affirmed. 

3 Judgement affirmed. 
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SECOND DISTRICT. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


STATE OF ILLINOIS, - 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. 











In Testimony Whereof, I hereunto set my hand and affix the seal of 
; said late Court, at Ottawa, this w2 TA day of 
(CEL: in phe year of our Lord one thousand 
> nine hundred and IF Arrkh_ 2 we: 
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Begun and held at Ottawa, on 
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State of Illinois: 


Be sent--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 

E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL. (1 1925 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to wit: 


7471 | April Term, 1925. 53 


Frank K. Duzenbery, Admr. of the 
estate of Roy V. Duzenbery, deceased, 


appellee, Appeal from the Cireuit Court 
WSs of Iroquois County. 


The Cleveland, Cincinnati, Chicago & 
St. Louis Railway Company, 


appellant. 


ie. 3. z38T1.A. G4] 


Appellee, Frank K. Duzenbery, as administrator of the estate of 
Roy V. Duzenbery, deceased, in the circuit court of Iroquois county, 
recovered a judgment of $2500, against appellant, Cleveland, Cin- 
cinnati, Chicago & St. Louis Railway Company, on account of the death 
of appellee's intestate as the result of & collision between an auto- 
mobile in which the deceased was riding and a passenger train of appel-~ 
lant, and appellant has prosecuted an appeal to this court. 

The declaration consisted of two counts. The first count charged 
general negligence, and the second count charged the failure to ring 
@ bell or blow a whistle. The principal grounds of reversal urged 
are that the evidence does not sustain the charge of negligence, but 
does show that deceased was not in the exercise of due care. On a 
clear, bright morning, August 31, 1920, about 9:30 o'clock, Roy V. 
Duzenbery, a single men, nineteen years old, was driving a Dort 
touring car with the top down, west on a gravel road about two miles 
south of the village of Iroquois. This road intersects a single track 
railroad of appellant almost at right angles, the railroad track, 
however, extending a little to the northwest and southeast. About 
one roa west of this intersection the gravel road turned at right 
angles to the north for about ten rods, then turned west eighty rods 
where it intersected a north and south road leading into the village 
of Iroquois. At the intersection of the gravel road and the railroad 
track, the latter was about four feet above the level of the wagon 
Yroad and there was a grade up to the railroad tracks from the wagon 

. 


road. On the south side of the wagon road, and on the east side of 
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the railroad right of way, there were wire fences. On the south side 
of the wagon road there was an oats stubble field about 875 feet wide 
north and south, which extended east from the railroad right of way. 
South of the stubble field and joining the railroad right of way on 
the east was an orchard about 700 feet square. It was enclosed by a 
fence, and on the north side along the fence was a row of lerge willow 
and maple trees, eight or ten feet apart. On the west side of the 
orchard was a hedge fence thirty or thirty five feet high. Just east 
of the orchard were the house, barn and out-buildings on the Dayton 
farm. The surrounding country was level, and the railroad tracks 
just west of the orchard and from there north to the crossing were 
about four feet above the level of the surrounding land. On the east 
side of the railroad right of way were telegraph posts about one 
hundred feet apart. The distance from the northwest corner of the 
orchard to the crossing in question was 875 feet with prectically no 
obstructions except the telegraph poles, fences and some little gege- 
tation. There were three farm houses near the crossing, the Dayton 
place south of the highway and east of the railroad about seventy 
rods; the Hiller place north of the highway and east of the railroad 
about sixty five rods, and the Karr place south of the highway and 
west of the railroad. The highway in question, from the point where 
it intersected the tracks of appellant, ran straight east for about 
seventy rods to the Hiller corner and then turned south and passed 
the Dayton farm east of the house. 

On the morning in question, deceased, traveled north in his auto- 
mobile on the north and south road past the Dayton house until he came 
to the Hiller corner, where he turned west on the road in question which 
intersects the railroad tracks. The evidence shows that as he passed 
the Hiller place, he was going twenty five or thirty miles per hour 
until he reached a point about three hundred feet east of the rail- 
road crossing when he slowed down to eight or ten miles per hour. One 
Witness testified that, when he was fifty feet east of the tracks he 
was going five miles per hour and apparently shifted his gears to 


6 
#0 up the little incline on to the tracks. The passenger train of 
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appellant traveling about sixty miles per hour, was going north 
approaching the crossing, and at the crossing it struck the automo- 
bile end carried it about ninety rods down the track on the pilot and 
the deceased was killed. The evidence shows that he was a perfectly 
healthy young man, with eye sight and hearing in perfect condition. 
He was familiar with ie aivueaitnc and hed passed over it on many 
occasions. The suit was commenced on October 50, 1920, but not tried 
until November, 1924. 

As to the alleged negligence of appellant, the evidence shows, 
that on the day in question a gang of eight or ten section men were 
working on the track south of the crossing. It is conceded that they 
were south of the orchard at least 1575 feet south of the crossing. 
There is a conflict in the evidence as to the exact distance they 
were south of the orchard, the evidence ranging from 500 to 1000 feet, 
making the total distance south of the crossing of from 1875 fe 2575 
feet, and it is also probable that they were not all in one place. 
The engineer and fireman of the passenger train testified that south 
of the point where the men were working, the whistle was sounded one 
or more times as a warning to the men to get off the track; that the 
erossing whistle was sounded at the whistling post eighty rods south 
of the crossing, and that the whistle was again sounded between the 
whistling post and the crossing just before the collision. They also 
testified that the bell was operated by air and-was started ringing 
when the train left Lafayette, Indiana, and it continued to ring 
until after the collision when it was turned off. We think the evi- 
dence clearly and conclusively shows that the whistle was sounded 
south of the point where the men which working, and that it was also 
sounded between the whistling post and the crossing just before the 
collision. we are also inclined to the belief that the preponderance 
of the evidence shows that the whistle wes also sounded at the whistl- 
ing post, although there is a conflict in the evidenceiin this respect. 
Witnesses on the Dayton, Hiller and Karr farms heard the whistle at 
Some of these points, and the attention of all of them was attracted 
by the whistle to the approach of the train. Various men who were 
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working on the section, and some people who were on the train, testi- 
fied relative to the ringing of the bell or the blowing of the whistle. 
‘The dedeased was as near to the train as were the witnesses on the ad- 
joining farms and he was in as good a position to hear the whistle 

as were these witnesses, unless the noise of the automobile drowed 
‘the noise of the whistle. As to the ringing of the bell, the engineer 
and fireman are corroborated by some of the section men and by other 
witnesses who were on the train. It is true that several witnesses 
testified that no bell was rung, and that no whistle was sounded at 
the whistling post. If the whole negligence depended upon the charge 
in the second count of the declaration, we would be inclined to hola 
that such alleged negligence was a question of fact for the jury. 
Under the first count charging general negligence, the only evidence 
to support it ily od speed of the train which was about sixty miles 
per hour, and was not in violation of law; together with fhe further 
claim that the engineer was guilty of negligence in managing his train 
after he saw deceased. The engineer had a right to suppose that de- 
ceased would stop before he reached the crossing. When he saw de- 
ceased was not going to stop, he blew the whistle, applied the sand 
and emergency brake, and tried to stop the train. We do not know of 
anything more he could have done to have avoided the collision. 

) Even if it be conceded thet the question of negligence was for 
the jury to determine, the serious question is whether the deceased 
was in the exercise of due care. The undisputed evidence is that 
there was a space of 875 feet from the northwest corner of the orehard 
to the crossing with practically nothing to obstruct the view. The 
day was clear and prigkt and the top of the automobile was down. 
Several of the witnesses testified that the automobile was making 
Mcitersbic noise like its cut-out was open. One witness testified 
Biere was no cut-out on the car but we think it clearly appears that 
the automobile was making considerable noise whether it had a cut-out 


or not. Four photographs were offered in evidence. One of them was 
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of the track for at least 875 feet south of the crossing. Another was 
taken from the road one hundred feet east of the crossing and shows 
the same practically unobstructed view even further down the track. 
The Ghird was taken from the road thirty four feet east of the cross- 
ing and from this point there was a clear view down the track for 

half a mile or more. George Hiller, who lived on the north side of 
the highway at least fifty rods east of the crossing, testified that 
he was in his barn yard and saw deceased-pass his house going west 
twenty five or thirty miles per hour, and he continued at that rate 

as far as the witness eould: see The automobile was making mum a 
noise. At that time the train was about twenty rods south of the 
orchard, which would make it about 1800 feet south of the crossing. 
The witness saw the train, heard it whistle at this point and again 
before the crossing was reached. He testified that when he heard the 
train whistle and saw the automobile going west, he thought something 
was going to happen and he started on a run for the crossing. It is 
apparent from this evidence that the deceased had an equal opportunity 
with Hiller to have seen the train if he had looked. Charles Dayton 
and his son were in his yard north of the house. They saw deceased 

go north on the road east of their house and saw him turn west on the 
highway in question, going twenty or twenty five miles per hour, which 
rate he kept up to within 200 or 300 feet of the crossing, when he 
Slowed down to about eight miles per hour, and at the time of the 
collasion, he was going five or six miles per hour. They saw the 
train south of the orchard and heard it whistle for the crossing, four 
blasts, about a half mile from the crossing. It whistled again just 
at the eeuaine, Like Hiller they thought something was going ‘to 
happen and they got on the running board of an automobile sitting in 
the yard north of the house so they could better see what took place 
at the crossing. They testified that the cut-out, deceased's car 







S Open and it was making a lot of noise. Alva Priest was approach- 
ing the crossing from the west. He testified that the deceased was 
braveling about five miles per hour as he came up to the tracks; that 


at a point fifty feet east of the track, the deceased turned his head 
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and looked to the south; that afterwards he stooped over and was 
doing something with his car, that he thought he was probably chang- 
ing the geat so as to go up the grade on to the tracks. 
From all this evidence, it is apparent that from the time the 
deceased turned west on this highway, at least sixty five rods east 
of the erossing, he could see the train at various openings south of 
the orchard, and there was nothing to prevent him from hearing the 
whistle, which undoubtedly wes sounded a half mile south of the cross- 
ing and probably at the whistling post eighty rods south of the cross- 
ing, ee it was the noise of his automobile. When he was opposite 
or just north of the orchard, there wes an unobstructed view for over 
875 feet south of the crossing. Under this condition of the evidence 
we do not understand how it can be claimed that the mamse deceased was 
in the exercise of due care and caution for his own safety. It would 
serve no good purpose to cite cases in which under facts similar to’ 
these it has been held that the deceased was not in the exercise of 
due care and caution. We are of the opinion that under the evidence 
presented the finding of the jury that the deceased was in the exer- 
cise of due care and caution is contrary to the weight of the evidededia! 
With the evidence in this condition it was of the utmost importance 
that the jury should be properly instructed. The first instruction 
given on behalf of the appellee was with relation to the interest 
which the witnesses might have in the event of the suit and told the 
jury that they had the right to take into consideration such interest 
growing out of the relationship to either of the parties, as employees, 
or otherwise. This instruction has been condemned ‘in Bennett v. Chicago 
City By. Co., 245 Ill. 420; Roberts vs. Chicago City Railway Co., 
262 Ill. 228; Carlin vs. Chicago City Railway Co., 205 Ill. App. 303. 
The second instruction told the jury that in assessing the damages 
they were not gonfined to the pecuniary value of the services of the. 
deceased to his next of kin until he would have arrived at the age of 
twenty one years, but dias ett consider the pecuniary benefit which 
the next of kin might have derived from said deceased had he not been 


killed. Section f Chapter 70, provides that the damages shall be 
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the pecuniary injuries sustained by the next of kin. It has been 
held in a long line of cases that this is the measure of damages. 
Illinois Central Railroad Co. vs. JOhnson, 221 Ille 42;, Rhoades vs. 
Chicago & Alton Railway Co., 227 Ill. 328; Fowler vs. Chicago & 
Bastern Illinois R. R. Co., 234 Ill 619. The instruction as given 
was erroneous. 

The seventh instruction told the jury thet a person confronted 
with sudden danger was not required, while in the presence of such 
danger, to act with the same deliberation and foresight that would 
be required of him under ordinary circumstances. There was no evi- 
denee upon which to base this instruction. 

The eleventh instruction told the jury that, if they found from 
the evidence that plaintiff had made out his case by a preponderance 
of the evidence as laid in the declaration then the jury must find 
for the plaintiff, There was no instruction defining the allegations 
of the declaration, and it has been hela in a long line of cases that 
such an Sustweeti on should not be given. KXKreiger vs. The Aurora, 
Hlgin & Chicago R. R. Co., 242 Ill. 544; Bale vs. Chicago Junction Ry. — 
Co. 259 Ill. 476; Leughlin vs. Hopkinson, 292 Ill. 80; Lerette vs. 
Director General of Railroads, 506 Ill. 344.. 

After the verdict the court permitted the appellee to amend his 
declaration by changing the date of the accident from July “1, 1920, 
to August 31, 1920, and error is assigned upon this ruling. we think 
the court properly permitted the amendment. 

For the errors indicated the judgment will be reversed and the 
cause remanded. 


‘Reversed and Remanded. 
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STATE OF ILLINOIS, 7 a 
SECOND DISTRICT. J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix,the seal of 
said Appellate Court, at Ottawa, this— Lee day of 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 111925 the opinion of the Court was filed in-the 
Clerk’s office of said Court, in the words and figures 


following, to wit: 
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7491 April Term, 1925, 35~ 


David R. Kershaw, 
appéllee, 
Appeal from the Circuit Court 
VSe 
of Peoria County. 
Illinois Power and Light 
Corporation, 


appellant, 


238T.A. 649. 


Appellee, David R. Kershaw, began an action on the case in 


Partlow, J. 


the circuit court of Peoria county against Illinois Power and 
bight Corporation, Louis Mabee and Zella M. Mabee, his wife, to 
recover for personal injuriese There was e trial by jury, a 
verdict finding Louis Mabee and Zelle M. Mabee not guilty, find- 
ing the Illinois Power and Light Corporation guilty and assessing 
appellee's damages at $7000.00. Judgment was rendered upon the 
verdict, and appellant, Illinois ewer. and Light Corporation, has 
prosecuted this appeal. 

Knoxville avenue is one of the main thoroughfares of the city 
of Peoria and extends north and, south. It intersects Armstrong 
avenue at right angles. Both of the streets are paved and the 
intersection is a closely built up business part of the city. 
Knoxville avenue from Armstrong avenue south, descends at quite 
& grade and is known as Knoxville Hill. Pennsylvania avenue in- 
tersects Knoxville avenue one square north of Armstrong avenue. 
Appellant maintains a double track street car line in Knoxville 
avenue and the distance between the west rail of the track and 
the west curb of Knoxville avenue is about fourteen feet. At the 
southwest intersection of Armstrong avenue and Knoxville avemue 
is a gasoline filling station, and just eas} of the filling station 
at the west curb of Knoxville avenue and between thirty and thirty 
five feet south of the south curb of Armstrong avenue, there is 


an air filling station. On August 19, 1923, at noon, appellee 
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drove his automobile south on Knoxville avenue and stopped in front 
of this air filling station with his right wheels about five inches 
east of the west curb of Knoxville avenue. He got out of his car, 
took the hose, went around to the east side of the car, stooped dow 
opposite the rear left wheel, facing west, and proceed#a@ to fill his 
tire. While in this position a street car of appellant came south 
on the west track. Mrs. Mabee was driving her husband's automobile 
south, and just before the street car and automobile reached the point 
where appellee was stooping down, there was a collision between the 
street car and the automobile of Mrs. Mabee, her automobile struck 
appellee and so severely injured him that he will be a cripple for 
life. | 

The declaration consisted of two counts. The first count, after 
setting out the facts, alleged that appellant so carelessly, negli- 
gently and recklessly drove, managed and operated its street car, 
and the Mabees so carelessly, negligently and recklessly drove and 
managed their automobile that by and through the carelessness, negli- 
gence and mismanagement of all of the défendants then concurring in 
thet behalf, the street car and the Mabee automobile came in colli- 
sion, and thereby the Mabee automobile struck appellee and injured 
him. 

The second count, in the main, was the same as the first, but it 
alleged that on the day in question there was in force in the city 
of Peoria, an ordinance to regulate traffic on the streets; that 
Section 2 of the ordinance required every corporation operating a 
street railway, to stop its cars so that the front end should stand 
at the near crossing, where the street over which such car was being 
Operated was paved, whenever any passengers desired to get on or off 
of the car; that at the intersection in question the ordinance re- 
quired that such corporation should cause its cars to come to a full 
stop so thet the front end should stand at the near crossing, whether 
passengers desired to get on or off such cars at such crossing, or 
not; that appellant disregarded its duty in that behalf, negligently, 


% 
carelessly, unlawfully, and in violation of the ordinance, failed to 
’ 
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bring its street car to a full stop at the northerly line of Armstrong 
avenue, but drove the car over and beyond said intersection at a high 
and dangerous rate of speed, and without giving any proper or suffi- 
cient warning of its approach, or of the fact that it had not stopped 
at said intersection; that the Mabees negligently and carelessly drove 
their automobile ahead of the street car, and that by reason of the 
ies ve niees, negligence, unlawful conduct and mismanagement of all 

of the defendants of said instrumentalities aforesaid, the street car 


and the Mabee automobile came into collision and the Mabee automo- 


bile struck the appellee and injured hin. 


It is insisteé@ that these counts charge concurrent negligence 
ageinst all of the defendants and there cannot be a recovery against 


one or more without a recovery against all. In other words, that ail 


must be found guilty, or all must be found not guilty; that the first 


instruction on behalf of appellee announced this rule of law. In 
support of this contention appellant cites Cleveland, Cincinnath, 
Chicago &St. Louis Railway Company vs. Eggmanmn, 71 Ill. App. 42, and 
St. Louis, Belleville and Suburban Co. vs. Hopkins, 100 Ill. App. 567. 
We are of the opinion that these cases are contrary to the weight 
of authority; that the rule is that where a suit is brought against 
two defendants for a tort, and concurrent negligence is charged, 
thet there may be a recovery against one of the defendants, without 


there being a recovery against both of them, and if the declaration 


makes a sufficient charge of neglicence against the one against whom 


the verdict is returned that the verdict will be sustained notwith- 

standing the fact that concurrent negligence was charged. Davis vs. 
Taylor, 41 Ill. 405; Indianapolis and St. Louis R. R. Co. vs. Hacke- 
thal, 72 Ill. 612; Illinois Central Railway Co. vs. Foulks, 191 Ill. 
57; Parmelee Co. vs. Wheelock, 224 I11. 194; Postal Telegraph Cable 

Co. vs. Likes, 225 Ill. 249; Pierson vs. Lyon & Healy, 245 Ill. 570; 
Larquist vs. Hodges, 248 I11. 491; Buck vs. Rosenthal, 273 Ill. 184; 


‘Matthews vs. Railway Co. 22 L.R.A. 261; Cooley on Torts, Srd Ed. 227; 


14 Am. & Eng, Anm, Cases, 1142. It is insisted by appellant that 
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these cases do not gantadn this rule, but that the negligence in 
those cases was common negligence and not concurring negligence. It 
will be found from an examination of these authorities that the rule 
is laid down as above stated, and in a case of concurrent negligence 
there may be a recovery against one defendant and it is not necessary 
that there should be a recovery against all of them. 

It is next insisted that a violation of the ordinance, even if 
proven, was not actionable unless it also was proven that such viola- 
tion was the proMimate cause of the injury complained of; that a 
right of recovery cannot be based upon a violation of the ordinance 
unless the ordimance was enacted for the benefit of appellee as 
distinguished from an ordinance enacted to control some situation 
other than that in which the parties were placed; that no proper 
foundation was laid for the introduction of the ordinance because 
the certificate of the clerk did not show that the ordinance had 
been published in a newspaper published in the city of Peoria. 

The ordinance provides that at the intersection in question 
appellant shall cause its cars to come to a full stop whether passen- 
gers desire to get on or off said cars or not. We do not deem it 
necessary to consider with any special particularity the purpose 
for which this ordinance was passed. It is apparent that it was the 
intent of the ordinance to regulate traffic, and to require cars to 
stop at this intersection whether passengers desired to get on or 
off or not. Its purpose may have been to prevent a street car from 
erossing a paved street which intersected the track at a high rate 
of speed, or it may have been passed for the purpose of compelling 
this street car to go dowm this grade at a reasonable rate of speed. 
If the latter was the purpose it was material in this case and 
applicable to the facts here presented. The declaration not only 
charges that the appellant did not stop its car at this intersection, 
but it also charges that appellant operated its car at a high and 
dengerous rate of speed and without sounding any warming. Whether 


the street car dia or did not stop at this crossing, or whether it 
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was operated at a high and dangerous rate of speed without warning 
and thus caused the injury, were questions of fact for the jury. 

We do not think there was any error in admitting the ordinance 
because the éertificate accompanying it was not sufficient. Under 
Section 65 of the City and Village Act, the ordinance and the date 
of its publication could be proven by the certificate of the clerk 
under the seal of the corporation. It has been held that an ordi- 
mance so certified should be prima facie evidence of its passage 
and that it haa gone into effect in one of the modes prescribed by 
statute, Village of Attwood vs. Otter, 296 Tll. 70. This ordinance 
as it appears in the abstract provides no penalty, and in DeScheppers 
vs. Chicago, Rock Island & Pacific Railway Co., 179 Ill. App. 298, 
this court held that where an ordinance does not provide a penalty 
it does not have to be published, There wes no error in admitting 
the ordinance, 

It is insisted that the evidence does not show that appellee was 
in the exercise of due care and caution for his own safety. The mere 
fact that he was filling a tire in the street did not constitute 
negligence as a matter of law. Marks vs. Chicago RailwayCo. 202 Ill. 
App. 220. Appellee testified that before he stooped down he looked 
north and did not see either the street car or the automobile. He did 
ak notice the street car or automobile until he heard the erash, and 
almost immediately he was struck. Under these circumstances it was 
& question for the jury to say whether he was in the exercise of due 
care and caution for his own safety. The jury was justified in find- 
ing he was in the exercise of due care. 

The next contention is that the evidence does not sustain the 
charge of negligence against appellant. As is frequently the case 
the evidence is in considerable conflict. Mrs. Mabee testified she 
was driving south on Knoxville avenue. When she approached Pennsyl- 
vania avenue she saw the street car turn into Knoxville avenue from 
Pennsylvania avenue; that she proceeded down Knoxville avenue ahead 
of the street car and was going about eighteen to twenty miles per 


hour; that when she reeched Armstrong avenue she slowed down to ten 
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or twelve miles per hour; that she wes travelling with her left 
wheels in the street car track; that when she saw appellee stooping 
down she suddenly turned to the left, killed her engine, and before 
she could start it the étreet car struck her automobile and knocked 
it against appellee. 

Edward Weldneicht testified that he was in a drug store almost 
opposite the scene of the accident; that whe he first saw the auto- 
mobile it was in front and about four feet ahead of the street car; 
that he saw the automobile fully in front of the street car, ané 
that it was in front of the street car immediately preceding the 
€ollision. 

Roy M. Meisenger was driving an automobile north on Knoxville 
avenue almost a Guam south of the point of the collision. He saw 
the street car coming south down the hill from Armstrong avenue and 
the Mabee automobile was alongside of the street ¢@ar. He saw the 
automobile cut diagonally to the left in front of the street car when 
the street car was close to the automobile. The automobile tried to 
Squeeze in ahead of the street car, He did not actually see them 
come together because he was down the street. | 

Robert M. Wrigley was driving south on Knoxville avenue about 
half a block north of Armstrong avenue. The street car stopped at 
the north side of Armstrong avenue and the automobile came to a stop 
in the rear of the street car. When the street car started, the 
automobile also started, and went across Armstrong avenue alongside 
the street car, and was travelling faster than the street car. ‘when 
the front end of the street car reached a point a little south of 
Armstrong avenue, the automobile had partly passed the street car, 
and then the automobile suddenly turned to the left and went diagon- 
ally in front of the street car when the street car was only a dis- 
tanee of three or four feet away from the automobile. The right front 
corner of the street car struck the left side of the automobile 
just back of the front fender and pushed the rear end of the automo- 


( 
bile around fifteen or eighteen feet. Immediately preceding the 
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eet text the street car was going possibly twelve to fifteen miles 
an hour, and the automobile was going et the same rate of speed. 

The witness was directly behind both cars and was only in a position 
to see that either the driver had misjudged the distance or else 

had sleekened her speed. 

Charles J. West was a passenger on the street car, sitting on 
the west side about the middle, leoking out of the west window. He 
testified that as the street car crossed Armstrong avenue he saw 
an automobile alongside and saw it make a short turn to the left 
bringing the automobile in front of the street car. The left front 


wheel of the automobile was inside of the west reil of the car track 


and the left rear wheel was outside the rail. The automobile was 


struck further forward than the center. He was asked where the front 
end of the automobile was at the time wens he first saw it with 
reference to the front end of the street car and in reply stated, 
"Well, they were running pretty close together ~- I couldn't see - 
not being up in front, but it could have been a little ahead, that 
is, the automobile could have been ahead of the street car." 

Wilmer A. McNamara was also a passenger on the street ear and 
testified thet while the street car was stopped at Armstrons avenue 


he turned around and saw the automobile stopped at the rear of the 


street car. After the street car started, the automobile ran along- 


side crossing Armstrong avenue and it was running faster than the 
street car. Just a little south of Armstrong avenue the automobile 
turned to the left when the street car was close to it, and that it 
looked as though the street car and the automobile and appellee's 
automobile all came together at once. 

Mike Doran, the motorman on the street car, testified that the 
car stopped at the north side of Armstrong avenue. The first he saw 
of the automobile was when it came up to the front end of the street 
car and eut in ahead when the street car was two or three feet away 


from the automobile. As goon as he saw the automobile start to 


eome in ahead he reversed the power. The right front bumper of 
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the street car struck the automobile on the left side st about the 
front seat; that the street car weighed about twenty tons, He 

was going down an incline and had more momentum es he went down the 
hill; that he was forty feet away from appellee when he first saw 
him; that he knew the space was narrow between the street car and 
the curbing, just about room for a couple of cars to pass. He did 
not slacken speed or attempt to do anything when he saw appellee 
until he saw the automobile actually in front of hin. 

In Sullivan vs. Ohlhaver, 214 Ill. App. 672, 2 suit was brought 
by the plaintiff to recover for personal injuries in a collision be- 
tween a truck of the plaintiff in error and an automobile of one 
James Feece, another defendant, The plaintiff parked his automobile 
next to the curb, and the Feece automobile stood next to the curb 
about five feet to the rear of plaintiff's car facing in the same 
direction. Plaintiff was standing in the rear of his automobile 
lighting his tail light. The Feece automobile suddenly turned 
out into the street as thetruck of the plaintiff in error came 
alone, and violent@y collided with the Feece automobile and kmnog&k- 
ed it against the plaintiff and injured him. The declaration alleg- 
ed that the negligence of the defendants concurred to bring about 
‘the injury. A separate trial was granted to the defendant Feece, 
and a verdict was rendered against the plaintiff in error for 
$8000.00, which was affirmed by this court. In deciding the liabil- 
ity of the plaintiff in error this court held that the evidence 
showed that at the time of the injury the delivery truck of plain- 
tiff in error wes running in the business section of the city in 
violation of the speed laws; that in consequence thereof it collided 
with the Feece automobile causing the injury; that the injury re- 
sulted from the concurrent acts of both parties, and it is reason- 
able to assume that if the delivery truck had come along the street 
at the slow rate of speed which plaintiff in error contends for, it 
would not have reached the Feece automobile at the time it turned 


into the street;’ and furthermore, even if it had reached it, it 
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would not have caused 4 collision of such violence ané force as to 
have pushed the Feece automobile over against the defendant in error. 
The Supreme Court, in affirming the judgment, 291 Ill. 359, on 


page 561 said: 


"It ig contended by plaintiff in error that the neglisent& act 
of Feece turning into the street without warning constituted a 
separate, independent and intervening cause of the accident, and 
that there is no evidence showing the act of the plaintiff in 
error to be the proximate cause of the injury. The evidence 
was sufficient to establish the conclusion of the fact that 

the injury was the result of the combined negligence of plain- 
tiff in error and Feece. There was sufficient evidence for the. 
jury to find that, notwithstanding the negligence of Feece, the 
Seat dent would not have happened if plaintiff in error had not 
been rumning at an unreasonable rate of speed or had not ob- 
structed the view of its driver by the covering on the wind- 
shield, so that the driver could not readily see Feece turning 
into the street. 

The mere fact that the injury would not have happened but 
for the negligence of Feece is not sufficient to exonerate plain- 
tiff in error, for if defendant in error was injured by the com- 
yi aet negligence of both parties he can maintain an action against 
either. 

“The driver of the truck was bound to use at least reasonable 
and ordinary care. (He was bound to anticipate that the cars 
parked along the curb might turn into the street, and to keep a 
proper lookout for them and use care to have his truck under such 
control as to enable him to avoid collisions.) It wes for the 
jury to decide what the rate of speed was, whether it was negli- 
gence to drive down La Salle street under the special conditions 
then existing st the rate of speed shown by the evidence; whether 
it was negligence to have the windshield partly covered with cloth 
and whether the truck was otherwise negligently managed and 
operated.” 


Armstrong avenue between curbs was about forty feet wide. Appellee 
was about thirty five feet south of the south curb of Armstrong avenue, 
consequently, when the street car was at the north side of Armstrong 
avenue, the motorman was less than one hundred feet from eppellee. 
There is nothing in the evidence to show any obstruction between the 
motorman and the appellee which would prevent the motorman from see- 
ing appellee unless it wes the Mabee automobile. ‘he motorman testi- 
fied that when he was forty feet away he saw appellee's car and saw 
appellee stooped down beside it. fhe distance from the west rail, 
to the west curb of Knoxville avenue, was fourteen feet. In this 
space stood appellee's automobile with appellee on the east side of 
it. This would leave only about seven feet between appellee and the 
west rail, which would be barely enough room for an automobile to pass 


between the street car and appellee. The motorman testified he knew 
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there was this small space just large enough for a car to pass. The 
greater number of witnesses testified that the street car stopped at 
Armstrong avenue. Conceding that the preponderance of the evidence 
shows that the street car stopped at the eters side of Armstrong 
avenue, when the motorman started his car, it was his duty to do go 
at such a rate of speed, and in such a manner, as was proper under the 
facts appearing in evidence. The street car weighed about twenty tons 
and started down hill and consequently would gain momentum if it was 
mot controlled. The motorman said he was going eight or nine miles 
an hour at the time of the collision. Otheywi tnesses testified he 
was going as high as fifteen or twenty miles per hour. It is undis- 
puted, however, that he was travelling at such a rate of speed than 
when he strock the Mabee automobile he pushed it sidewise from fif- 
teen to eighteen feet. Under the circumstances appearing in evidence 
it was the duty of the motorman to watch for any automobiles which 
might come in front of his car. Mrs. Mabee testified that she was 
travelling in front of the street car all the time. She is corrobor- 
ated in this respect by Weidneicht, who testified that she was four 
feet in front of the street car just before the collision. vest 
testified that the automobile could have been shead of the street 

car, and Wrigley said the automobile had partly passed the car before 
the 6o0llision. If the automobile was in front of the street car, or 
had partly passed it, before the collision, it was a question of fact 
for the jury to say whether or not the motorman should have seen it, 
and whether he was guilty of negligence in not slackening the speed 
of his car, or having it under control, or whether he should have 
sounded & warning, or whether he did sound a warning when he came to 
the narrow space in which appellee was stooping. If the jury saw fit 
to believe the witnesses who testified on behalf of appellee they were 
justified in finding that the motorman was guilty of the negligence 
eherged in the declaration. If he was guilty of the negligence charged 
then appellant was liable regardless of any negligence of which Mrs. 
Mabee might have been guilty. We are not authorized to reverse the 


judgment upon thé facts unless we can say that the verdict is clearly 
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and manifestly against the weight of the evidence. é have examined 
this evidence with considerable care and have reached the conclusion 
that we would not be justified in reversing the judgment on tho ground 
that it is contrary to the manifest weight of the evidence. 

Complaint is made of various instructions given, refused and 
modified. fhe fourth instruction told the jury as to the elements to 
be taken into consideration in determining the preponderance of the 
evidence. Among other things it stated that the weight of the testi- 
momey d9es not necessarily depend upon the greater number of witnesses, 
but the jury should consider the number of witnesses, together with all 
the facts and aiviunstances in evidence, etc., and if the jury believe 
from the evidence that the evidence of a smaller number of witnesses 
On one side is more credible and trustworthy than the evidence of the 
greater number on the other side, they have a right to consider that 
the evidence preponderates on the side of the smaller number of wit- 
nesses. Cases are cited in which appellant contends that this in- 
struction has been condemned. We have examined all of these cases 
and find that in each of them the instruction condemned wag meterially 
different from the one now before us. In St. Louis & O'Fallon Ry. 

CO. vse Union Trust & Savings Bank, 209 Til. 457, am instruction in 
almost the exact language of the one now before us was approved. 

The eighth instruction on behalf of appellee was as to the form of 
the verdict and told the jury that they could find part of the defend- 
ents guilty and the others not guilty. What we have already said with 
reference to the joint and several lisbility of tort feascors is appli- 
gable to this instruction and no error was committed in giving it. 

The court modified the twenty fifth instruction offered by appel- 
lant by inserting the word 'not’ in it. It is incistea that this made 
the instruction confusing and detracted from its foree. The instruct- 
ion as modified announced a correct rule of law and was probably more 
favorable to appellant than it was as originally draw. To saw the 
least there was no error in giving it. 

Error is assigned upon the refusal of the thirty second and thirty 


third instructions offered by appeliant. These instructions are 


eg _ wien > 
i = 


4e¢ 





a 


| bao TS ott £0 | toma bat ‘oat H anbexover 3 ab be ge? ed Bool 


" Beageit hr to sedmun xotaorg anid nog ‘Bmoqeb ‘yLttaas 
ifs dt itw toutesot ,seaaend fe ve tadmom sat rebienco: 


5 ylletreten asi benmebnoo ‘notéortésii ont oad te soas a me 





‘benimaxs oval ey ‘ eoueb Eve aad ‘to ‘tig bbw” ‘old ei bs : 
neianfanoo “ent ‘bodoser” oven ‘aa ere oe idarohien ee o détw 























ice’ ‘boastex: wsovlg 58 bts ies gee he eo 


‘ “ot ‘etnomere edt ot ae cant ‘edt Brot sohtowrtdad peo , 


~ 
2 rig 


odd to. sonarebaoqoxq ‘ottt aainieedes ai no ttstobiames 0: od. 


“ttead oat to 2alow ott toad Sointe df cdatilt Sit ues 
et aa ok’ Si 


%y reg ne 


oo A 
Ly As i? a aI LB 


evoifed vent oat ti ‘bas 11089 ‘* sonob bre ak “sesnasoanozto 


"teat. vad betes ot tig tx 8 ‘eval edd, bia ‘costo ay ey : 
-thw to oda rolLem ond to eb ain  eald 2 na sotorebnogesa 


‘VE noLtat'o é atwot +6 nt ves exoted wou ‘eho ‘eit 


pe? 

x nh mottourtent ud ‘yaa n£tt eos ined ‘epmivad 4 tear 

* | ‘ ebovorqgs aw ag eroted wort ply edt to ‘sgenanal toaxs i 
s » arzot eddy of as saw eolloqqa zo ‘traded no no ivowstant itite of > bev 
4 -bnoteb odt to trea bot hiseo ved todd cast ont “bLot baw totbaey 
3 ii tw bise ybsorls eva. ow t acti! wtiog, ton erento “eat ‘b atti, | 
3 ~tigne at atozset txot to Wltidett Terevea: bie “tntol ‘ould OF oe 
tt guivig at betttamoo anit Toxte on bap noltouxte 1 at : 

: -Loqqes yd boretto noktoseéant ‘ddtet vinowe ould benikion es 

2 ebam alas stadt botatant at ir th nt "rom brow ont? antics: 

: | . anton task ‘en? +s070% edt mock bathaxiad bas galastaoo ¢9 

4 exon yidadory aaw be wal te ovr toonree 8 ‘Poouioiit bo 

bene 





ao kiare Luan’ mi 
“eds Wee of ssrB vitenigixe ee aaw te or Bigs 
t : ad antes at ce 
ee ; ay ot : if? ta “TO; of sad ek, ae 4 ae ma ry, 7h at i” 






practically duphicates and their material parts were covered by the 
twenty third given on behalf of appellant. They told the jury that 
the motorman was not required to anticipate that lirs. Mabee would 
suddenly drive her automobile on the track in front of the street 
car. Whether the motorman was required to anticipate this act de- 
pended entirely upon the facts and circumstances in evidence. It 
was not the province of the court to tell the jury what facts the 
motorman was, or was not, required to anticipate. Both instructions 
were properly refused. 

Appellant's thirty fourth refused instruction told the jury that, 
by reason of appellant's convenience to the public as a common carrier 
of passengers, and because of the inability of its cars to turn out, 
the car of appellant had the right of way over other vehicles over 
that part of the street occupied by the tracks. This instruction 
announced an abstract proposition of law and might have been very 
misleading. The jury might have been led to believe that other ve- 
hicles on the street car track had no legal right there and were 
trespassers, which is not the law. 

We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | 
SECOND DISTRICT. ia 


IT, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 

hereof, I hereunto set my hand tp the seal of 


said App@flate Court, at Ottawa, this _ 






day of 








the year of our Lord one thousand 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day of 
April, in the year of our Lord one thousand nine hundred 
and twenty-five, within and for the Second District of 


the State of Illinois: 


Present -- The Hon. NORMAN L. JONES, Presiding Justice 
Hon. AUGUSTUS A. PARTLOW, Justice 
Hon. THOMAS M. JETT, Justice 
JUSTUS L. JOHNSON, Clerk 


2987, 
E. J. WELTER, Sheriff @wed OO JA, f 
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BE IT REMEMBERED, that afterwards, to-wit: On July 14, 
1925 the opinion of the Court was filed in the Clerk's 
office of said Court, in the words and figures following, 
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Appellants, . 
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eeenyoee of Sehools of Township lo. 
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Pourth Principal Meridtang Trustees. 
of Schools of Township No, 26, North, 
Range No, 11, East of the Fourth Prin- 
-Cipal Meridian; Board of Education of 
Commndty Consolidated School Disi ritct 
Noo 134,:County of Winnebago and “State 
of Tlilinois; C, P, Goolidge, President 

of the Board of Education of Gomnnity 
‘Consolidated School District No, 124, 
County of Winnebago and Stato of T1ili- 
nois; MM. B, Livingston, Willian Lig- 
gett, L, J, Haley, Harry Barrack, Elner 
_, Mellon and Marion Watson, members of 
peoerd of Education of Commnity Consol- 
ted School District No, 124, County. 
es and State of Illinois, 
eereeore: 
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Timett, J. 


This isa mandanas apieseting instituted by School 

“Directors of District No.69, County ‘of wAnniebego and State of 
© Mibnotes ‘School Directors of ‘Districk NOe 95, County of 
Winnebego and State, of fllinots; School Directors of District 
Nos 98, County of Winnebago and Stete of Tllinots; School — 

trectors of District Ho. “0, County of Winnebago and Stete 
of Illinois, ‘appeBgntey against Trustees of Schools of . 
Township Now 26, North, Range No. 10, East of the Fourth 

" petinotpal Meriatang Trustees, of Schools of Township Noe 26, 
Worth, Range No. 11, ‘East of ‘the Fourth Prinoipel Meridians | 
Board of Education of Commnity Consb1idated School District 
Woe 124, County: of Winnebago and State of Tilinole; OC. Pe. 
, ees Bribsten’ #6. the Poard of Education of  sppaeet je 3 
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ssolidated School District No. 124, County of Winnsbege end: 
i “State of Tilinoies Me. B. Liyingston, ‘William Liggett, L. J. 
. Haley, Harry Barrack, Elmer Mellon end Merion Watson, members: 
of Board of Education of Community Consolidated School District” 
‘No, 124, ‘County of Winnebago, and State of Tilinote, Appellees, 
he: wonpel eppellees trustees. of schools to. set off to their 





credit certain moneys and real and. personal : property, claimed 
to. be due to the appellente, on the detachment of their ais- 
tricts from a Community Consolidated school district. It 
op appears that on April 24, 1920, Appellant Districts, together 
 with’three other common school-districte, forned Commnity 
Consol iaated School Distret Number 124, At the time of the 
. consolidation Appellant District Number 89; had $747.48; No. 
95 had $1209, 513 No. 98 tiad $365.53, and Nos 102 had $1062.26, 
totaling $5504.78 in money to their credit, and each was 
possessed of a. echool building and site, and equipment for 
the same, On the organisation of the new District No, 124, 
it took possession and control of this real estate and per- 
sonal property, and had. the money planed to its credit on 
the books of the township treasurer, and. proceeded to levy 
"and collect taxes on all of the lands and Sin sttne in the 
"newly consolidated: aistrtet. penile PR 
In conformity with the ele of ‘the Commmnity 
Consolidated Act, as amenied in 1923, appellants each filed 
a petition on July 12th, 1923, with the County Superintendent 
of Schools of Winnebago heavy, requesting that a vote be 
taken to detach ite territory from the Consolidated School 
District. Complying with the prayer of the petitions, 
presented by said appellants, the County Superintendant of 
Schools of the said County of Winnebago, called an election, 
which washed on August 4th, 1923, and the proposition to 
detach, carried by the requisite number of affirmative Votes — 
in each district. - The four districts were deteéned ant | ; 
thereafter proceeded to elect directors and organize,. under 
and with the direction and assistance of the County Superin- 
tendant of Schools as provided by statute. It appears thet 
o. , . 
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thd time of detachment, the Consolidated School District had 
“ acoumated from tax receipts, together. with the above initiel 
transfer of funds the following amount of money:- p 
In the Educet ional Punk. 0 Coe ee sw 6 © BRR, 040,56 
“Im the Building Fund . 06g ek ee ee 88,273.03 
: In the Distributable Fund % : ie ow Tae 4,527.32 
‘Total esse ee ger tee ee to + $40,740.92 
and had no bonded indebtedness or contract obligations of any 
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nature, except for small ourrent expenses, 
. _ Appellants eath filed a writ ten request with appellees, 
. Trustees of School, of the two Townships, in which the said Cons 
— solidated District was situated, asking that they meet and dis- 
tribute the money on hand, so that each of the. detached districts. 
‘would receive, ite pease share, and further asicing them 
to apppint appraisera to value the real end ‘personal property, 
and to charge or orate | the same as ‘the oase might be, to each 
of the distriots, 
ae ‘ The trustees, refused to meet as requested, and 
refused to comply with the request of appellants to meet 
and Mi stribute whe apes on hand, and te appoint spore tein 
to value the real and personal property, and to charge or 
- Gredit as the case might be, ‘to the respective Sastvebihe wash 
_sum or sums as might be. found to be due to them or from them; 
whereupon the appellante filed their petition for mandams, | 
alleging the ashe bb ehove indicated in detail, and that they 
bad no funds or equipment, or means of obtaining the same, and 
that. their credit was impaired, and that they could not, adequately 
carry on their schools and prayed the court that the writ issue 
to compel the appellees, trustees to conform to their request, 
The Boerd of Education of. the Consolidated District 
and the president and' members thereof, being interested in the 
mabject matter of the 14tigation, were made parties defendants. 
The Boerd of Educetion.oP the Consolidated District and the 
members thereof, filed a genere] demrrer to the ye tition, which 
the trial court.sustained, and judgnent was entered diamissing 


_ the petition ‘ana for Be from which judgment an appeal wes 
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de g Atesdasing the Sikstdcn, is aes tgned as error. As . 
we view ity erred 8 eppeel mebaane qusotton-vetesdnan 
i neenaeshenduln ' Upon the detachment of she petitioner - 

districts from the Community Consélidated School District, does: 3 
Sections 64 and : 65 of the School Law apply and require the . : 
 temstooe of Schools to make @ ALetribitton of assets? The tour” 

; appellant: school AistHteta, dase their Claim to’ the relief 







“prayed for in their petition for mandenmis upon the provistons 
Va of Sections 64 and 65. of the, peneod Act of sites Sections 
. 64 and 65 areas followa:= . 

"64, ‘Distribution of Funds, When « new district has been 
formed by the trustess, or by the oounty superintendent or sounty 
superintendents, from a pert of a district or parts of two or 
more districts, the. trustees of the township or townships pon- 

" cerned sha}1 make forthwith. @ distribution of tex funds, or: 
| other fynds in the hands of the dréaeaner; or to which the. dis- 
. ‘trtet. may at the time of ‘quch ‘Atvision be entitled, so that the. 
; old and new districts shail receive parts of such funds in ‘pro= 
portjon to the amount of taxes collected next preceding such 
division from the taxable property An the territory composing 
the several districte, qf the new districts be composed of ) 
parts of ‘two or more districts, the trjstees shall make dis- 
“tribution of such funds between bie new district and the old t 
districts respectively, $0. thet the new Alatriot ‘shall receive | 
5 distribution of the funds of each of the 01d districts. in the 
? proportion which the dmoent of taxes Collected from the property ° 
fe the territory of the new district bears to. the whole texes. 
“ colteeted sext before the division in the o14 districts and 3 
' the township treasurer shall forthwith place the sum so ‘wae 
tributed to the credit of the respective, districts, and sheli 
immediately plate ‘the proportion of. the funds to which the new 
district may de entitlédd te ite credit’ on his books; end the - 
. funds -on hand shall be subject at once to the order of the 
directors of \the new dtethiets and those not on hand, as soon 
es Collected, . ae BS 
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e' i 
ne 65. “Appraisenent of school property of new district, - 
When a new district is created or within thirty days thereafter, 





:.% the trustees of the towmship or townships concerned shall appoint © 
three appraisers, who shall not be residents of the tarnship or 
a townships ‘interested, It shall be the duty of such eppraisers, : 
| within thirty day#' after their appointnent, to appraise the 

sehool property, ‘peal and. personal, of the Aistriot or districts 
: interested, at their feir cash value, Within thirty deys after’ | 
. | such ppereisomin’ , the trustees of the tomship or townships 
ees sage shell — the property to the @istrict in. which 
it may be found, and credit the other districts interested with 
its proportion of such valuation: Provided, however, thet the 























q ‘ bona fide debte of ‘the old istrict shal] first be deducted and 
the balance charged and credited as eforesaid; and the trustees 

shall direct the treaeurer te place to the ‘orBdit of the district 
4 * not weeasame such property, ite proportion of the value thereof, 
and of the funds then on hand, or subgequently to accrue, bejong- 
ing to the aietrict to which such property is charged.” 

We understand fhe position of apport" to. bey 

let, that the Community Consolidated Sehool Act of 1919, as 
amended in 1923, creates an entirely new form of sehool district, 
not bound by the provisions of the (general school Law, except 
where expressly stated; Qna, thet the terms of the Consolidated 
School Act; show an intent ‘on the ‘part of the Legisieture to teke 
fron detached territory, the right to participate in the Aistri- 
butive sine of the wealth of the Consolidated District, unless’ 
guch detachnent be « part. of a complete dis-continuance of the 
consolidated aistrict, end the. re-orgaitisation of the former 
- Common - school ALstricts, - whieh it is composed under the 
‘provisions ‘of Section out of the Act of 1919, as amended in 
1923, This. last: position: dpeuned by appellees, ie based 
entirely upon the act of 1919, as amended in 1925, by which 
it is provided that in the’ event of the diseontimance of a 
4 cotmminity consolidated district, and ‘reorganization of the 
a fone school @istricte of which it is composed, ten the 
former ‘common sahool Atotvtote, will partinipate in the Wealth 
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—_. have long. formed a part of our school laws: Commnity’ 
Consolidated Sohogl Districta, ‘created under the Acty of 1919, 

7 ‘or ‘the Act of 1985, as.amended, are and do constitute School 

| Districts forming ® part: of our system of frée schools; that yy 
F this is true is especially stated in Sect ioneae of the Act of. 
1925.) “Although the school. ‘lew, consists of separate acts and 
=  aifterent avtigles and. sections, yet inasmuch, as the achool 
system has been established and-maintained urider one constitu- 
tional, provision, these late mist be considered and construed | 
together . _ ae heretofore appliéd to the coninon district schoole, 
as ait has existed, throughout: the. state, it has been the rule as 
well as the policy upon detachment of territory from such @ 

“ Sohoo district, . to perms the detached territory to share ‘tai 
the school ‘property: whieh remained ‘unexpended at the time of 

the séparation,” Sinoe the Community Consolidated 8chool District, 
created under the Act of 1919 or the Act of 1925 ° oonstitutes 

| school districts, forming a part cf our system of free schools, 


eS ee ee 


soa ee =" 


7 at is the contention of appellants that for the purposes of this — 
P prebhcting, it occupies the same position as the. ordinary common | 
school istrict, in relation to Sections 64 and 65 of the School 
Law, ‘The Community Conselidated School Act, does not provide 
for. any new form of. school district that would take it out of 
a the provisions ‘of Sections 64 and 65 of the School Lew, In 
| discussing the act under which a Community Consolidated School . 
was organized . - People va. Exton, 298 Til. 119, at page 121, 
the Court seaid/- "wile the Act is called an Act to Amend the 
general School Law, it does not change, onBErorm, revise, correct 
or modify any provistonit of the genered school lew, or purport ~ 
' by ite Yangyage + to do so. The Act geve to e district, to be 
organized under the added sections the same powers and duties 


Py 


1 as other school Shatrinte, under the school law which remained 


the sane rand sone aaaed seat were given to the » Atatricts, 
_ 
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ow ids of the school law, that 1s the method of legislation, 
- tree from constitutional objections; oe ee 6 & # but this Act 
ae not even of that character, since it simply added to the 
 achool law the: sections and specifically gave to. the Aistricts 


rized, If the act’should be regarded es adopting, other 


organized under it, the rights and powers of the whole act, etc,” 


| hey 


A siniler statement 4s also found in People vs. Shultz, 298 Til. 


125. =‘In the Shults case it was urged that section 46 of the 
general act provided for consolidation, and that because the 


that the legislature intended @ repeal of section 46, Jn dis- 
: ‘oussing this: question the the court at page 127 saidi- “We 
4 are unable to see the force of this argument. It was evident 
that the legislature, in enacting pectabai B4e to 84g of the 
School Lew, intended to add other means then those existing 
by which consolidation wf school dis*ricts may be had, ee 
fact that it made provision for the consolidation of such 
2 distritts, as lie in difforent counties ’ whith was not provided 
q for in section 46, does not establish that the. legiktature 
intended to repel Section 46 or that the application of the 
Act is limited to such Aistricts. eee & & + The Act of : 
4 June 24,: 1919, granted additional means for the consolidation 
ED Gf school districts; ~ ne 
. ‘In Pople vs. Moyer, 298 Tl1, 145-145, the court | 
defines the peak of the Act’of 1919, as follows:= "The 
Act doses not purport to be an nga stammoaate be act, but an amend- 
ment of 4 previous atetute.® ' In view of the rule announced, 
the Act of: puare together with the amendinent thereto in 1923, 
added but one thing to wur existing school law, namely: Another 
“method of effecting consolfdation, and | coreltghe new method 7 
of changing the boundaries of the district after it “fe formed. 
In all other respects the legal charecteristics of a Community 
q Cons@lidated District, are the same as those of any other com- 
py ee district, _. The peniterae for its teachers and téxt 
a books. are ‘the same 5. the a1setpline of the pupae and the course 


a of we lid a , the same; it levies ani receives tax ames * 


Sin tha same ak 4t pays. its pills in ident toelly the seme 





Act of 1919 also provided for consolidation, it mst be supposed 
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bosdidem wen Decree ohne foaroa yatisetie to. 
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3 “191 The form of the method of consolidation ibself, is new, 
e wut not the substance of the afstrict thereby created, 
: “ys ae “the eonelneton Poached from the opintone of the court 


An the cases last above oited 1b, thet not having created anything 
new, nor having ehanged or ‘modified the provieions of the general 
school lew, such provisions may be applied to oomaunity consoli- - 
dated districts, 28 well as ordinary adstricts, where the facts 
are such as to werrant their appli¢ation. Sections 64 and 65, 
of the General School Laws. would therefore be applicable to the 
situation found in the case. at bar, unless there be’ a contrary 
intent to exclude these two sections shown in the wording of 

-the act of (1919. Section 841 of the Act of 1919, makes pro~ 

c. vine for ‘the Aiscontinuance of a Commnlty Consolidated Dis- 

? trict and ite reorganisation into the former districts of which 

«it was composed, | and, wakes ithe further provi.sOn that on such 

dissolution of the pongolidated district, and the vader gihbatten 

‘of its. component ‘parts, all. outstanding obligations shall be 

discharged and a distribution of the remaining assete to the 

F former underlying districts in proportion. to the assessed val- 


‘ 


‘uation of their respect {ve taxable propert les. 

shah It is the contention of appellees thet because the 

| pot. of 1919 ‘epectfically make s provision for distribution in- 

: the event of dissolution, that at impliedly excludes the right ss 
to Peete ibutien in. all other oases where a new district is — 









created out of a‘part of the oonsolidated district. To so hold 
would ‘be an acknowledgnent of the repeal of. seid Sections 64 
. and 68 by ‘implication, . and repeals by. implication are not 
; favored. The contention of appellees in this respect is 
: greatly weakened when we consider the Jan uege ‘used in People 
i vB. Moyer, yaaa wherein, the status of the Act of 1919, is | 
defined, teneloe "the Act one 8 not purport to be an a cata | 


nah ies. an amendment of , Nay Provious Statute.” . 
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: Inv mrt he rule that the’ school lew met be mn 
84. weak end ‘ponetmued te one entire act, we.can see what = 
the Tegtelative evidently fad tn mind when Section 841 of the. 
aot of 1919 “wag adopted, — tt was récognized thet in the event 

of the dissolution of a community consolidated school district ? 
thet. there was a aisorepeney in the law,. and since the schood eh 
law provided a moans of adjusting the property interests of 
Aistricts that ‘were formed from ea part of a district or parts — 


: of, two or more Aistricts. as evidenced by Sections.64 and 65, 


they would provide a moshe for taking care of the respective 


pnentriote in the event of a @issolut ton of a commnity consd}=— 


“sate school district. a 


It will be senciibered thet at, the time Wf:hhe call 
ment of the previsions of Sections” 64 and ‘ne and up to the 


time of the adoption of ‘the Act of 1919, our sohool law had 


; never. provided for the dissolution ofa consolidated district © 
. i saad ite component parte. | This form of dis-inoorporating & 
i. ‘oonaolidated Ai etrict and the fnoorporation of its integral 


parts, was first brought into being: by the Act of 1919, and 


Sections 64 and 65 had no clearly defined provison under their 
terns for Atataibution in the event of auch dissolution es the 
Act of 1919 authorised, Therefore “the Legislature mist have 
considered and ‘reeognized, that a ‘dtec#opanoy existed in the 
lew and made previson for 4t in the sections whieh create the 
new ‘bituapton, “It 1s urged by appellee thats Beotion: 64 
requires: as a condition precedent, that the new district met 
be formed by the trustees or by the superintendent of schools; 


and it fa insisted that the appellants, districts were not so 


“‘tormea.) It will ‘ve remembered that Section 84g of the’ Act 






wider consideration provided “If three fourths of the legal 
voters of such district ehald vote in favor of detachment, ) 
- then the county superintendent of schoole shell thereupon 

tack said territory and organize the, same into common school 
5 : a: i the case of the People VBe Iukenbdill 514 
Tll. 64, at page 69 the court in discussing the Act of 1919, 
eatd, © "By the act of 1919, Conmni ty Consolidated School 


Districts whee: orgentzed. under ee @irection of the cognty . “td 
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ntendent ot oa Amended ‘section 84G cea vtiie that all. pets.t— 
1 tor ‘the detachment of territory from such district, ‘ghall be pre- 
L to the county superintendent under whose direction the district wag 
2 Ltehed. This language applies to districts already organized, as well 
ee tia to be created in the future, The amended section gives the 
sou ty superintendent exclusive power in hie discretion, in specified cases, 
> change the boundaries of community consolidated school districts, * 
Upperiaate contend that on the detachment of territory from a 
district, control of the: eohoo] property,.in the absence of legie- 
ation making a division of the property, lies in t rritory in which 
happened to fell because of such detachment, Bee in this 
the rule of the common law obtains, end that rule leaves the property 
2: ° it is found. The ‘legislature evidently recognised such rule at 
{fe oF the adoption of sats section 66. If the rule was not 90 recog= 
sed, what reason could the legislature have had for. ‘providing in 
a oom 65 for @n appraisenent of the Property and a charge egainst the 
strict wherein found, ‘and a Proportional credit in favor of that diet 
in which it no longer lige? It eppears that section 65 was enacted. 
h a view of supplying’ e wanner of proceedure which the common law failed 
a The rule as above contended for, by appellants, has in our 











inion, been reocgnised by the courts cf this state. The annexation of 
rritory | to an sunicipality does not. carry with. it the necessity of 
ating a = of ‘municipal laws for the territory annexed. By be- 
ming @ part of ‘the municipality it 48 ipeo facto brought under and made 
te all the. laws By which ‘the @Bunicipality itself ie governed. 
Qurn vs The Board of Education, 433 Ill. 122. 

In the case of Oravener vs The Board of Education, - 133 Til, 

s the court said: "By virtue of the annexation of the. town of ‘lake 
the City of Chicago, the Board of Education of the City ‘of Chicago 

| vested with oxelusive jurisdiction overthe public schools within 
) town of Lake. ® the rule ig aloo recognised iB Mobile and Ohio 

1 Company ve Fraser, 169 ILL. App. 210-217. Where a new school 


< Teal 
Fict is created piaiieite within its boundaries @ school house or. other/ 
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opi An dtr ck hr ek peck Eater, 
s the pro rty of the new school district. Pass 
School District vs, Holigweed - City School District, 156 Calf, 
416; Vol. 20 Am. .& Eng. Anno. cases 87. This case announces 





- the rule to be that the old corporation will hold all of the 
corporate property within her new limite and the new corporation 
will hold all the property falling within her boundaries. 

In Pass School District vs. Hollywood City School District, 
Supra, it appears that Pass School District, for many years had 
been a school district in Les Angeles County. in 1880 the real 
property in controversy was deeded to the Trustees of the Pass 

School District, to be used as a school house lot and ground, 
For such purposes the Pass School District held and used the 
property until November 1905, when the City of Hollywood was 
incorporated, with which incorporation came into existence the | 
Hollywood City School District. The school property in question 
was inoluded on the incorporation of the city of Hollywood and 
the organization of the Hollywood City School District, within _ 
the corporate ‘limits of the latter. The remaining portion of 
the Pass School District, not within the corporate limits of 
the city of Hollywood, contimed a” a achoo]l Aistrict under the 
name of the Pass School District. In a decision of this case 

_the court among other things said: "The question renal may 
be thus stated: what, under the indicated oiroumstances,, is 
the disposition made by the law of the real siete of such 

- corporation owned and used for the corporate purposes, when, 
by a change in the beandaries, that property fells within the 
territoral limits of the new corporation organized for idential 
purposes? Or, wording it differently, did the title, dominion, 













power and control over the land in controversy pass to the Holly-' 
wood City School District » or did they remain where formerly they 

had been, with the Pass School District? So far as this state 

q ‘is concerned this question would seem to have been conclusively 

: answered in favor of respondent by such cases as Los Angeles 

a County vs. Orange County, 97 Calf. 529 and Vernon School 

a District vs. Board of Education 125 Calf, 593. ‘The last case 

% is directly in point. It wes an action brought te quiet title 

ih Semen Behond Tistries te lends used fer séhee) mumeene 
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ithin the territorial limit‘of the district but 
ubs : ty by annexation falling within the corporate Limite ‘3 
of the city of Los Angeles. It is there said that ‘in the 
2 absence of statutory provisions, governing the ownership of 
munieipal property, uptm the division of a mmicipality, mnicipel 
property consisting of real estate » beléngs to the municipality 
within which it 1s located by the division,’ # # © © © The 
 legislatéve power being full and complete, over the matter, as 
a part of that power, it may make provision for the division of 






the property and apportionment of the debts of the old corpora- 
tion, when @ portion of its territory and public property are 
transferred to the jurisdiction ef another corporation. But in 
the absence of such provision the rule of the coumon law obtains 
and that rule leaves the property where it is found, etc." The 
opinion in the Pass District case is a well considered one, and 
is in our opinion, supported by the weight of authority, The 
Pass District case finds a: in mene vs. Bartlett, 304 
Tl. 263-267. : 
In passing it ha proper to here state that the Pa 
does not support the contention oe appellees, although they cite 
it and quote quite freely from the opinion in their argument. 
. According to our view of the Bartlett case, the court, when it 
said "So if a part of its territory and some of {ts inhabitants 
are separated from it by annexation to another, or by the erection 
of a new corporation, the forker corporation retains all ite prop- 
erty, powers, rights and privileges," was speaking only of the 
j property remaining in the old district. We have examined the 
‘ authorities relied upon by appellees,and the mules announced 
therein, and notwithstahding what has been eaid in support of 
the decisions, relied upon by them, we are eonvinesd that their 
oentention is not supported by the weight of authority. To | 
" Giisouss the decisions relied upon by appellees would unduly 
extend this opinion. Prom an examination of the books we have 
: concluded that in the werere of legislation or an agreement 
_ to the contrery, proparty of ‘a school district, which by reason 
“of the alteration of its boundaries, falls within the boundaries, 
or within the jurisdiction of another school district, or a 
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p hh , of odmoation in vinkelk stheal deuperty Se 
: . ’ becomes the property of the district or city to which 
% CY is annexed. We have further concluded that a consolidated 
poae district is no different in substance than a common > 
schoo} district and subject therefore to all general enagtments 
; of the school lew. If, COhsolidated district had incurred 
bonded obligations such obligations would have followed the 
detached territory in whatever form it might later be incorpo- 
pated, and this umier the express provisions of the general | 
‘school law, If detached territory can and should not escape 
ite obligations creatéd before the detachment, the detached 
territory should be allowed to share in the fund and property 
created before detachment. We, therefore, are of the opinion, 
that the Circuit Court of Winnebago County erred in sustaining 
‘the demurrer to the petition and the judgment of said court — 
will be reversed end the cause remanded, 






Reversed and Remanded, 
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BE IT REMEMBERED, that afterwards, to-wit: On 
jUL 141925 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 








S95 3 
mma L. Sharpe, 
Error to the Cimcuit Court 
Plaintiff in Error, 


of Woodford County. 
V8. 
llinois Bankers Life Association 
f Monmouth, Illinois 
Defendant in Error. . 
| 2 
a. | 238 ]1.A. 64 
| Emma L. Sharpe, plaintiff in error, instituted suit on two 
ertificates of membership of insurance each for $5,000.00, heened 
y [llinois Bankers Life Association of Monmouth, Illinois de- 
endant in error on the life of Claude Homer Sharpe. The appli- 
ation for the insurance, among other things, provided that death 
hile in the service in the Army or Navy of any government was not 
risk covered at any time during the continuance or reinstatement 
f any policy to be dssf#ed on the application. The certificate 
ssued, does not contain any such provision. Claude Homer Sharpe, 
he insured died in a training camp of the United States from in- 
luenza on October 6¢h, 1918. The cause was tried before the court 
ithout the intervention of a jury upon a stipulation of fects. 
he court held that the death of the insured was not a risk covered 
y the policy but rendered judgment against the defendant in error 
or $228.27, the amount of the premiums that had been paid on the 
ertificate of insurance, and from whi ctfholding of the court, 
aintirt in error has sued out this writ. A motion has been made 
y the defendant in error to strike from the record the eocnaiied 
421 of exceptions on the ground that the alleged bill of exceptions 
c not Signed by the trial judge. The record is signed by the clerk, 
i the trial court and is not signed by the trial judge. The 
tipulation of faets upon which the cause was tried, is made a part 
the record as signed by the clerk. It has been uniformally held 


i 7 * 
at a stipulation upon which a case was tried can only be preserved 
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part of the record only by a bill of exceptions. Eureke Coal 

Rekikaer vs. Power, 10th Ill. App. 61. A bill of exceptions which 
is not signed and sealed by the judge of the court below will not 

be considered a part of the record. Facts admitted by stipulation 
in order to become part of the record must be embodied in a bill 

of exceptions. Chicago and Northwestern Railway Company vs. Benham, — 
et al 25th Ill. App. 248. Stipulations to be made a part of the 
record so as to be subject to examinations in this court, 

should be embodied in a bill of exceptions. Wilson vs. McDowell, 

65 Ill. 522; People vs. Coultas, 9th Ill. App. 39. Metéons, peek 
bonds and other instruments introduced, in evidence and which are 

not part of the record proper, or preserved by any bill of exceptioms 
on certificate of evidence cannot be considered by a court of review 


: 
although copied in the record by the clerk of the lower court. The 









eople ex rel, County of Peoria, vs. Harrigan 291 Ill. 206. The 
pvidence upon whieh this case was tried is not properly before 

his court and there is nothing before us except the common law 

record as signed by the clerk. The motion of the defendant in 

error to strike from the record thatportion which should be covered 

a bill of exceptions is sustained and in the absenee of any evidence 
sroperly preserved by a bill of exceptions, we must assume that there 

s sufficient evidence before the trial court to sustain the judgment 
endered and for this reason, the judgment, of the cimruit court of 
joodford County will be affirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL {41925 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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ois, 73. 
Moses Fleet, 
Appellant, 


Appeal from Kankakee 
VS. 
County Circuit Court. 
Illinois Central Railroad 
Company, Appellee. 


Pett J. OSST.A. 649 


This was an action in case for personal injuries. The 


declaration consisted of four counts and alleged in varying lan- 
guage that both parties were engaged in interstate commerce and 
that appellant was employed by appellee, a common carrier, as a 
laborer in repairing its north bound main track; that with other 
laborers, appellant was engaged in cutting a rail; that a chisel 
which was old, battered and crystalized was used therefor and that 
appellee had knowledge of the condition of said chisel and while 
the chisel was being struck by a maul, appellant, while using 
due care for his own safety was struck in the eye by a small par- 
ticle of iron or steel which was dislodged from said chisel and 
as a result thereof the sight of appellant's eye was destroyed. 
To this declaration nupekiee filed the general issue, a hearing 
was had and at the close of all the evidence, in obedience to 
a peremptory instruction, the jury returned a verdict in favor 
of appellee in bar of the action and for costs, upon which ver- 
dict a judgment was rendered and the case comes to this art 
by appeal. 

The evidence discloseahnat appellant was a common 
laborer and had been a member of a section ga#ig in the employ 
of appellee for about one year prior to October 4, 1921 and 
had been employed at similar work for other railroads for ten 
years. On October 4, 1921, appellant, under the direction of his 
foreman, with other men, was engaged in repairing atrack and it 
Weenie necessary to cut a steel rail to be used to replace another 


rail which had been torn up in a wreck early that morning. The rail 
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| and was lying parallel with the east north bound rail about 

five inches from it. The foreman was holding the chisel and one 

of the other men was striking the chisel with a sledge 

hile appellant, only a few feet away was bearing down with a 

bar upon the rail which was being cut, the point of his bar 

being under the fastened rail. Immediagely after one of the 

blows was struck a small particle of steel or iron came in contact 

with the right eye of appellant and the injury was such that on 

Riceubex the 135th following, it was necessary to remove the eye. 

Eopellant testified that prior to his injury both of his eyes were 

in good condition but that since the accident his left eye pains him 

at times and that he cannot read very well at night; that he was 

idle from the time of the accident until August 1922 and was receiv-— 

ing $3.16 for ten-hours' work at the time of the injury. 

The evidence on behalf of appellant tended to prove that 

t the time of the injury he was working in obedience to the direc- 

ions of his superior; that the top of the chisel which was being 

ised was battered and there were spurs or burs and splinters on it; 

hat appellant asked the foreman about having the heads fixed up 

ut the foreman said "no" and directed him to take them to the 

blacksmith and have them pointed up or sharpened, which he did; 

hat there was no regular chisel handle upon the bBhisel which 

yas being used at the time of the accident but it had a handle which 

ppebdlant had put on himself; that while in his work 

ppellant had assisted in cutting rails quite often he had never cut 

shem or assisted in cutting them in the exact way in which this was 

lone ; that in the kithiiea vont oh he was familiar no bars were used but 

| groove was cut with a maul and -chisel and then the rail dropped. 
The evidence on behalf of appellee tended to prove that 

ile the head of the chisel was battered a little there were no 

irs or splinters on it and that the method employed to cut this 

iil was known as "snapping" and had been in use eight or ten years 


nd was a safer and less dangeroué method than "dropping", the method 





ys 





i 
J A 
o - 
~/ ‘ 
mya 
7 m@ : Pr) 
rr 
F rt 
re 
; 


bars hold the rail down with all their strength causing the rail 
to snap where marked with the chisel. 

Appellee contends that appellant entirely failed to 
allege or prove a cause of action. Both parties agree that the 
Federal Employer's Liability Act governs this case and that under 
it the doctrine of assumption of risk by an employee applies and 
prevails as at common law but appellant insists that this doctrine 
of assumed risk does not apply to the facts as disclosed by the 
record in this case because, first, the risk out of which the 
injury arose was not one of the ordinary and usual risks incident 
Go his employment and second, appellant was working under the 
specific directions of his superior at the time of his injury. 

_ Appellant insists that it was an unusual and extraordi- 
aary risk because, first a big wreck had previoushy occured and 
the foremen were pushing the repairs rapidly, second, that the 
j0ols used including the chisel, were not the regular tools of 
his section gang but emergency tools and third, that the usual 
1ethod in cutting rails was not employed but the quicker method 
mnown as "snapping". None of these reasons, in our opinion, make 
his risk an extraordinary or an unusual one, The wreck may have 
een an extensive one, the tools may have been used only in emergen- 
ies and the method employedmay have been by "snapping" but 
ise injury was caused by a particle of metal coming in 


ontact with his eye and whéther the "snapping" or "dropping" method 









as used a chisel and maul or sledge were used to nick or groove the 
ail and it was while this was being done that appellant received 

is injury, furthermore the undisputed evidence disclosed that 
ppellant knew of the condition of the chisel, he had taken it, with 
thers to a blacksmith and had it sharpened and had called the atten- 
lon of his foreman to the battered condition of ite head. "It is 
11 understood, that as between employer and employee, the latter 
sume s all the usual known dangers incident to the employment, and 


at he also takes upon himself the hazard of the use of defective 





* 
. 5 “ : 
- ‘ 
° ~ . 
— . ne 
‘ J : 
. i 5 
. 


tools and machinery, if, after the employment, he knows of the defect 
but voluntarily continues in the employment without objection." 
Swift & Co., V. O'Neill, 187 Ill. 337. The servant will be re- 
garded as voluntarily assuming the risks resulting from thease of 
defeetive machinery if its defects are as well known to him as to 
the master, Wheeler v. C. & W. I. R. R. Co. 267 Ill. 306. The ser- 
vant assumes all the ordinary risks of the service and all the 
extraordinary risks of which he knows and the danger of which he 
appreciates but extraordinary rksks, — that is, risks which may 

be obviated by the exercise of reasonable care on the master's part,- 
are not assumed by the servant unless they are, or ought to be, 
known to and comprehended by him. He only assumes the risks of 
known dangers and sueh as are obvious that knowledge of their 
bxistence is fairly to be presumed, but the dangers must be 

known to him and where the danger arising from the defect would be 
obvious to a person of ordinary intelligence the law will charge 

him with knowledgelof the danger, Wheeler v. C. & W. I. R. R. Co. 
Supra. Where a servant is engaged in work which necessarily results 
in causing particles of iron to fly around, he, if. a man of ordinary 
intelligence and mature years, assumes the risk of dangers from 

such chips and the master owes him no duty to warn him @f what is 
necessarily an obvious danger. Barrett v. Chicago Bridge & Iron 


gO, 181 Ill. App. 204; Ill. Central Ry. Co. v. Brown, 107, Ill. 


ADP. 512. 


A 


It is next insisted by appellant that the doctrine of 
f 
assumed risk does not apply inasmuch as he, at the time of his 


injury Was working under the direct and specific directions of his 






superior. The evidence discloses that supervisor Gallagher told 
sppellant to get a bar and in compliance with this request appellant 
procured one and took the position he was in at the time he was 
injured. In obeying this direction appellant cannot be said to have 
\ssumed the risk of being injured unless the danger was so manifest 


| 2 
mat an ordinarily prudent man would not have encounterd it. 
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Appel lant may have known that particles of iron or steel might be 
disledgea yet the order of his superior to get the bar and assume 
the position which he dia would relieve him of the assumption of 
the risk unless the danger was $0 manifest that a person of or- 
dinary prudence would not have incurred it. Gundlach V. Schott, 
192, I11. 509. The servant's duty is otedience and when acting 
andee on order he assumes no risk unjless he acts recklessly in 
obeying it and whether he acted recklessly or as a reasonably ; 
prudent person should act under the adie ‘ekrwendtenesi are questions 
of fact to be determined by the jury. Western Stone Go. v. Muscial, 
196 Ill. 382. 

On questions of fact, in an action at law, it is for the 
jury to weigh and determine the evidence admitted by the court as 
conpetent. The right to try by jury questions of fact in common 


law actions has always been recognized, and a trial court is never 















authorized to take & case from the jury where there is legitimate 
bvidenee tending to prove the cause of action. When a motion is 
bade to direct a verdict it is not the province of the trial court 
bo weigh and determine the pexponderance of the testimony. It has 
been hdld in many cases that such a motion raises a question of 
aw and the function of the trial court is limited strictly to 
letermine whether there is or is not evidence legally tending to 
Eeove the facts alleged. If \there is such evidence the case must 
be submitted to the jury. Wirich v. Forschner Contracting Co. 31% 
fll. 343. ” 


| 


The evidence in this ease tended, in our opinion,to es- 
bablish a cause of action. Whether the risk was usual and ordinary 


yr whether or not the plaintiff assumed this risk and whether or 
lot the plaintiff was or an ee acting under the direction of and 
mn obedience to his superior were all questions of fact to be de- 
ermined py the jury under proper instruction, and it was the right 
appellant to haye a jury pass upon these questions fnd for the 


ror of the lower court in depriving appellant @4 this right the 











ed end the cause remanded for a new trial. 
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Charles R. Withrow, 
| appellees, 
Appeal from Cireuit Court 
VSe j 
of HenryCounty. 
John N. Miller, | 


appellant. 
as x, Zoos T.A. 649 
In the fall of 1919, George 0. Withrow entered into a contract 
with W. L. Miller to purchase a farm, the trensfer to be completed 
on March 1, 1920. On that date an objection to the abstract of 
title having been made, the defendant in this suit, who is a brother 
of said W. L. Miller, executed the note upon which this suit is 
instituted. By its terms the maker, John N. Miller, promised to 
pay to the order of George 0. Withrow ten months after date the sum 
of 500.00 with six per cent interest from #eturity. It is the con- 
tention of appellant that this note was delivered by him to the payee 
to indemnify him in the event his brother, W. L. Miller, did not 
have the abstract of title to the farm completed so as to show a 
merchantable title and that subsequently the title was corrected and 
the abstract thereof completed, so therefore the consideration of 
said note failed. 

The trial court, a jury having been waived, found that appellee 
was the holder and owner of said note for value having received it 
before maturity and without notice of any defenses that might be 
interposed by the maker and accordingly rendered judgment in favor 
of appellee for the full amount due thereon. From this judgment an 
appeal has been perfected to this court. 

Appellee was 22 years of age on December 24, 1920, is married 
and is the son of George 0. Withrow. He testified that during the 
year 1920 he was employed by his father on his farm receiving for 
his services $50.00 per month; that on December 23, 1920, he and 
his father had a settlement and his father being indebted to him in 
the sum of $500.00 endorsed this note and delivered it to him in full 
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payment of said indebtedness and he so accepted and received it a. 
that he knew nothing about the consideration for which the note had 
previously been given his father. His testimony was corroborated by 
that of his brother John, and his mother and by other facts and cir- 
cumstances in evidence. 

On behalf of appellant- the evidence tended to prove thatgeppellee 
had full knowledge of the purpose for which the note was given. 

W. L. Miller detailed a conversation with George 0. Withrow at his 
(Withrow's) farm concerning the note and the purpose for which it 

was given; at which time appellee was present. That this conversation 
ever took place was denied by both George 0, Withrow and by appelee. 
The mother of appellee denied that said . L. Miller was at the place 
during the time he fixed when this conversation took place. 

There were no propositions of law submitted to the trial court 
by either party. Appellent did request the court to find certain 
facts submitting to the court for that purpose six interrogatories, 
four of which the court marked "Held" and the remaining two were 
marked "Refused", there is therefore no question of law presented 
by this record but the only question in the case is one of fact as 
to whether appellee was a holder of this note in good faith, for 
value and without notice. We may have some grave doubts as to the 
correctness of the holding of the trial court upon this question but 
unless the findings and judgement are manifestly against the weight 
of the evidence, we must affirm the case. The trial judge saw and 
heard the witnesses, he was in a far better position than this 
reviewing court to correctly decide this question of fact. "It is 
well settled that the finding of a judge to whom a cause is pubmitted 
for trial without a jury is entitled to the same weight on contro- 
verted questions of fact as the verdict of a jury and will not be 
set aside by an appellate tribunal unless it is manifestly against 
the weight of the evidence (Haug ve. Haug, 195 Ill. 645; Rademacher 
Ve Greenwood, 114 Ill. App. 542), and that the finding of the judge 
trying the case without a jury, who saw the witnesses and heard them 


testify, is comelusive on all questions of fact if not manifestly 
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AT A TERM OF THE APPELLATE COURT, 







Begun and held at Ottawa, on Tuesday, 
Tapeil,. an the year of our Lord 
and twenty-five, within and fo 


muace Of Illinois: 


Bresent--The Hon. NORMAN L. JONES, Presiding Justice. 
| Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 

E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 141925. the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to wit: 
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Clara Buckley, 


appellee, 
. Appeal from the Circuit Court 


VSe 
F. W. Graham, et al, 


of Grundy County. 


appellant. 
2381.4. 643 
Jett, J. 

F. W. Graham, appellant, is an osteopath, and Clara Buckley, 
appellee, was for a number of years his patient. After having treat- 
ed her for a considerable length of time, he borrowed $1000.00 from 
her, and gave to her his promissory note for said sum, with . 0. 
Watts, and Clora E. Grahem on the note. The note recites on its face 
that all signers are principals. A judgement was entered on the note 
by confession upon the warrant of attorney contained therein. There- 
after, appellant, Graham, entered his motion to open up the judement 
end for leave to plead. In support of his motion, he filed an affi- 
davit in which he stated that he was the principal maker of the said 
note and that the other signers of the instrument signed it as 
sureties, and that at the time the note was executed, appellee was 
indebted to him in the sum of $571.00, the exact amoung of which was 
not known to him or to appellee at the time of the execution of the 
note for the reason he did not have his book of account with him at 
the time and place where the note was executed; that it was under- 
stood and agreed that the said sum owing on said book account should 
be credited on said note; that appellent, rendered professionel ser- 
vices to appellee up to and including the 25th day of July, 1919, 
that were reasonably worth $195.00 and it was understood and agreed 
by and between appellee end appellant that appellant was to receive 
eredit on said note for said professional services so rendered. The 
court overruled the motion to open up the judgment and this eppeal 
followed. It is insisted by appellee that no error was ennai teed by 
the court in overruling said motion because, (1) the claim set forth 
in the affidavit was an individual claim and could not be set-off 
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against the joint obligation of the makers of the note, and (2) that 
the exedution of the cognovit is a bar to any set-off on account of 
demands then due, and (3) that the set-off cannot be allowed because 
it is barred by the statute of limitations. 

Although the note recites that the makers are all principals, the 
affidavit discloses such is not the case. It is disclosed by the 
affidavit that Graham is principal and the other signers of the note 
are sureties; such being the Gase, any valid claim Graham may have 
ageinst appellee could be set-off. Samuel F. Ings, et al, vs. Matson, 
11 Ill. App. 659-640-645; Weir v. Dustin, 32 Ill. App. 388-391; 
Himrod et al, v. Baugh, 85 Ill. 435. As to the second contention 
of appellee, that the execution of the cognovit is a bar to any set- 
off on account of demands then due, she relies upon the case of Gross 
vy. Weary, 90 Ill. 256. What is said in Gross v. Weary, supra, in 
our Opinion is intended to apply only to the particular facts there 
involved, and the opinion is not to be interpreted as stating an 
abstract proposition of law, for it certainly cannot be a just rule 
of law to bar existing legal demands by the mere execution of a 
judgment note with warrant of attorney. The view expressed herein | 
is confirmed by Borehsenius v. Canutson, 100 Ill. 82. Moreover, 
the affidavit discloses that $193.00 of the set-off was for services 
rendered after the execution of the note in question, hence the rule 
contended for by appellee as announced in the Gross case, cannot 
be invoked against thet part of the claim of appellant which accrued 
after the execution of the cognovit. As to the thir’ contention it 
is our opinion, that if the agreement between the parties was to give 
Graham credit upon the note for his bill for services rendered both 
pefore and after the execution ae the note, then the statute of 
limitations is not involved in the consideration of this case. The 
suggestion of appellant that judgment shoula not have been entered 
because the warrant of attorney had no Government stamps on it is 
wholly without merit. A warrant of attorney to confess judgment 
is not the character of instrument included within the term power 


of attorney as the same is used in the Internal Revenue Act. The 
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affidavit presents a prima facie defense on the merits. The rule 

is that it is only necessary for a defendant to show a prima facie 
defense on the merits by his affidavit to be entitled to have the 
judgment opened and for leave to plead. Stone v. Levinson, 228 Till. 
App. 542. This cause is reversed and remanded with directions to 
the trial court to open up the judgement and to grant leave to appel- 
lant to plead. 


Reversed and remanded with diredtions. 
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Gen. No. 7455 ! 51 
The People of the State 
Br Illinois 
Defendant in Error, Error to the Circuit Court of 
Vs. tic Henry County. 


werry Stefek, 


Plaintiff in Error, | 2 3 S I.A. 6 4 3 


Jerry Stefek, plaintiff in error was indicted by the 


Jett, J. 


Grand Jury of Mc Henry County, charged with transporting intoxi- 
Bating.1iquor. He was arrested and gave bond to appear at the 

hext torn of the Circuit Court of said county. The case was set 
for trial, jury was impaneled, the evidence heard, and the ver- 
ict of guilty returned against him and judgment entered thereon 

nh his absence, He made @ motion for a new trial and in arrest 
judgment, both of which motions were overruled. Plaintiff in 
rror sued out this writ of error. In the statement of the case 

the part of the defendant in error, it was said:- "The Plaintiff 
m error never appeared after giving his bond, and when his case was 
eached on the trial call, ba wae still absent. The court ordered 
plea of not guilty to be entered, impaneled a jury, heard the 
vidence, with the résult that the jury found the plaintiff in error 
milty, and the court entered judgment on the said verdict, and sen- 
eneed the plaintiff in error to pay a fine of $400.00 and to be 
ommitted until fine and cost were paid." The question involved 

s whether or not a judgment of conviction can be sustained under 
uch circumstances. Se¢tion 3 of Division 13 of the Criminal Code 
rovides: "Upon the arraignment of a prisoner it shall be sufficient, 
Lthout complying with any other forn, to declare orally, by him- 
olf or his counsel, that he is not guilty; which plea shall be 
mediately entered upon the minutes of the court by the clerk, and 
mention of me Mer eianeen’ and such plea shall constitute the 


ssue between the peopte of the State and the prisoner. And if the 


the 
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bierk neglects to insert in the minutes of said argaignment and 
es, it may and shall be done at any time by order of the court, 
and then the error or defect shall be cured." Section 5 of Division 
1s of the Criminal Code reads as follows:— "In all cases where the 
party, on being arrainmed, obstinately stands mute, the court 

shall order a plea of ‘not guilty' to be entered on the minutes 

bnd the trial, judgment end execution shall proceed in the same 
Reiner as it would have done if the party had pleaded tact guilty'." 
The above and foregoing provisions of the statute were 
MtHiiy Aguaréd in the conduet ef the trial ef the plaintiff in 
error. There can be no doubt of the rule contended for by the 
Slaintiff in error, and while we think it unnecessary to cite cases 
bearing upon the question presented for decision, yet in view of 

phe position assumed by the defendant in error, we will do so. 

In Pepple against Summers, et al. 227 Ill. App. 456, a 
onviction was had for keeping a common gaming house. A penalty was 
mposed by way of a fine and an order of commitment entered from 

ich judgment, a writ of error was sued out, and: the principal 
round urged for a reversal was that neither of the accused was 
rrainged and entered pleas prior to the trial of said cause. In 
jassing upon the question the court, at page 457 said :-— "We have 
xamined the record in said cause, and we find that this assignment 
error is well taken, and that neither of said plaintiffs in 

rror was arrainged or entered pleas in said cause. The statute in 
eference thereto provides: 'Wpon the arraignment of a prsoner, it 
hall be sufficient, without complying with any other form, to declare 
rally, by himself or his counsel, that he is not guilty; which plea 
hall be immediately entered upon the minutes of the court by the 
jerk, and the mention of the arraignment and such plea shall con- 
titute the issue between the people of the State and the prisoner." 
This statute has been frequently passed upon by the Suprem 
nd Appellate Courts of this State, and it has been unanimously held 
nat unless a plea of not guilty is entered by the defendant in an 


ndictment or information, there is nothing to try. Johnson v. 





,tivoo edd to ‘tebt0 yd emits yas ds enob od Ifede bas i ee” 4 
motetvid to @ mottee®2 ".beso od or ‘toeted id * ‘dle "Su? WOU 
: edt etedw geass ffs ni" ~:ewolfot as “abset ebod tontabad Sid Ye 
et ° ““$twes édt odim ebnste Ylotentiadd (SogpLates GREG no a 
a aesunin odd mo bersdne od of ‘yt Liug ton! to selq s rob’ 4. 

emse oft ai besosorq [i{sde notiuoexe ‘bas snomgbut see AS 

$+ Nétiog Sout! babseig bed ytxsq odd ir eiteb ved Bivow Ft 28 101 
e1ew ofudsie oft Yo anotetverq gatogetot bas evods edt Wy 

af Yridntate odd Yo "rotted odd Yo Foubndo SAF HE KetORgl yLex 
6d? Yd tot ‘bobmedmos ofur odd to Sdvob od Od nad fod”, x 
eoaso S410 of Yteeadsonn i Hntdd ow ofidw bad”, forse ‘nt Tanda 
16 wetv ai Sey ,nofetdeb x0t ‘Podtteddaq “pokdessp edd nose ) it 
“Jéd 66 Lfiw ow (toate at Fashaoteb “odd Ye in dda tho nite 

a ,dah aga ‘fit Veeolts 5°, S oma ‘fentags Sfdged at” | ha 
sox yttsned A .eeued dntaeg doanoe s ‘gebqéed 4dr “bed sw 'ndtseb 
Mort Betedne saems famed ‘10 “ISb16 a Bal Shee 16 “Yow te bea 
“fedtonixg odd bas ino pepe 2sw “0418 30 Siaw's oo a . 

‘bow boetoon 6dt Yo t8diten gad? daw Inevever a ded “bagiy . 

“at” “leduso Brsa 46 Lefts 8dd OF YOb«q dablq "bor6dite “bis "bagal 

“sved owe =! bisa Vab egsq te {fam0d She ‘nokFsotp | bad “ogee it 

tnomigtoad side “Gkas ‘bHPY Sw Bae ledHed bide nt Bredee Sde Bod 

"nt attitatera Bree tO séddtea sed? bas (H6is? ‘trew at 4644 

af esudste sat .eawed Sten At daserg - “pertedne 10 bognbiaca tow a 
ti (tenoedyg s to dnoanaisrts eft mogul feébivotq’ of oasis “66n ci 
exsfoob of  mtot tedfo yaa détw aniylqaioo’ fiodd hw fad roéttie eae 
selq dotdy jytiiws tom at 6d sedt® tenia d' eid’ ‘x02 t@imFa ww 
‘edg sill #109 add 16 ascent bat nl bitin sprains, 









































ps _ ‘bied apieoeece mood ‘Gad $t bie” rene pe Porsin a Te 
! eon BPE PP Oe OE eee mT 







1 » 22 T11. 314; Yundt V. People, 65 Ill. 372; Hoskins v. People, 
ll. 87; Parkinson V. People, 135 Ill. 401; Persefield V. People, 
m1. in 488; People v. Ezell, 155 I11. App. 299; People v. 

P, 211 Ill. App. lez. | 

In people vs. Kennedy, 302 Ill. 423, the court said:- 

ler section 2 of division 13 of the Criminal Code a plea is 
ential to constitute an issue to be tried in a criminal case 

ther the offense charged is a misdemeanor or a felony, as the 

per of a plea is not @ mere formality; and the question of the : 
7 of a plea is properly raised by general motion in arrest of 
ment, * 

: No plea was had by plaintiff in error in person, nor by 
counsel; he was not present in court and standing mute;-— hence 


court could not legally order a plea of not guilty entered for 


“Under the facts and circumstances both the motion in 
set of judgment and for a new trial should have been granted. 
‘judgment is a nullity, and the cause is reversed and remanded. 


Reversed and remended. 
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SPATEH OF ILLINOIS, 
SECOND DISTRICT. eer 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
lo hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
he above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this XS day of 


the year of our Lord one thousand 
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Clerk of the Appellate Court. 
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Begun and held at Ottawa, on 
April, in the year of oug Loyd one housand nin 

3 ie d Zs ‘ 
and twenty-five, within and for the Segond Di 


£ 
State of Illinois: F 


Bresent--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 141925 the opinion of the Court was filed in the 
elerk™s office of said Court, in the words and figures 


following, to wit: 
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7505 | 45 
Musette Goff, administratrix of 
the estate of Henry F. Goff, deceased, | 
appellant, Appeal from the Circuit 
VS. Court of Knox County. 
Chicago, Burlington & Quincy, Rail- 
‘road Company, a corporation, 


appellee. 


ee 2381.4. 643 


Musette Goff, Administratrix of the estate of Henry F. Goff, 
deceased, appellent, brought suit against the Chicago, Burlington 
& Quincy Railroad Company, a corporation, appellee, to recover dam- 
ages for the death of Henry F. Goff. This cause has been tried three 
times. Upon the first trial there was a judgment for %25,000.00 
which was reversed by this court. (231 Ill. App. 628). Upon the 
second trial there was a judgment for $15,000.00 which was also 
reversed and was case No. 7556. In both of the former trials, the 
judgment was reversed upon the ground thet the evidence did not sus- 
tain the charge of negligence as alleged in the declaration. Upon 
the third trial, it appears that the evidence was substantially the 
same as upon the two former trials. At the close of the evidence on 
behalf of the plaintiff, a motion was made by the defendant, appellee 
here, to instruct the jury to return a verdict in its favor. This 
motion was allowed and judgment entered accordingly and this appeal 
followed. 

The trial court in sustaining the motion for a directed verdict, 
filed a written opinion which appears in the brief and argument of 
appellant. The action of the trial court on the third trial in 
directing a verdict for the defendant was based on the theory that 
the evidence on the trial was substantially the same as the evidence 
on the former trials and that in view of the decisions of the appellate 
court reversing the judgments entered on the first and second trials 
end remanding the cause, the only course that the trial court could 


pursue was to direct a verdict in favor of the defendant. Appellant 
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contends that the action of the trial court on the third trisl in 
directing the jury to return a verdict in favor of the defendant, 
deprived the plaintiff of her constitutions] right of trial by jury, 
and therefore,the trial court committed reversible error. In the 
former decisions of this court, we did not hold that there was no 
evidence fairly tending to support the allegations of the declaration. 
In Mirich vs. Forschner Contracting Company, $12 Ill. 343, the court 
held that in a case tried before a jury, a reversal of the judgment 
by the appellate court with a finding of fact was equivalent to tak- 
ing the case from the jiry; hm and the court further held thst in 
a case tried before a jury the appellate court could not reverse 
the judgment and make a finding of facts where the evidence tended to 
establish @ cause of action; that in a case tried before a jury, the 
appellate court could only reverse the judgment and make a finding 
of facts where the evidence does not tend to prove a cause of action; 
that in a case tried before a jury, if the appellate court reversed 
the judgment and made a finding of facts where the evidence tended to 
prove a cause of action, such procedure by the appellate court would 
be a direct violation of the constitutional right of trial by jury. 

In Mirich vs. Forschner, supra, the court further held in 
accordance with the long established rule, thet in a case tried before 
a jury, the trial court could not take the case from the jury where 
the evidence tends to establish a cause of action; that in a case 
tried before a jury, if the trial court took the case from the jury 
where there was evidence tending to prove a eause of action, such 
procedure by the trial court would be a direct violation of the 
constitutional right of triel by jury. 

When the appellate court reversed the judgments and remanded 
the cause for a new trial, the established procedure applicable to 
the third trial, was not changed in any way by the decisions of the 
appellate court. fhe trial court. on the third hearing in respect to 
the procedure relating to the taking of the case from the jury, was 


governed by the well settled rule that the cause could not be taken 
_ 
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from the jury if the evidence tended to establish a enna of action; 
that it could only be taken from the jury if the evidence did not 
tend to prove the cause of action. The effect of the holding of the 
appellate court was that the preponderance of the evidence was 
ageinst the verdict. It is clear that in view of the interpretation 
of the evidence by the appellate court in its decisions on the 
appeals from the judgments entered, at the former trials, the 
appellate court could not have taken the case from the jury by mak- 
ing a finding of facts. The trial court on the thira trial took 
the case from ine juny on the ground that the evidence was substan- 
tially the same as the evidence on the former trials. Now, since 
the evidence on the former trials would not have justified the 
appellate court in taking the case from the jury by making a finding 
of facts, it is obvious that the trial court in taking the case from 
the jury was exercising a power greater than that possessed by the 
appellate court, According to the rule announced in Mirich vs. 
Forschner, supra, the powers of the trial court and the appellate 
court in respect to the taking of a case from the jury are identical. 
It follows, therefore, that the action of the trial court in taking 
the case from the jury on the third trial was an erroneous exercise 
of power. It is urged on the part of the defendant that on the 
third trial, the court was bound by the two former decisions of the 
appellate court, reversing the judgment entered at the first and 
second trials and remanding the cause for a new trial. The trial 
court on the third trial was obliged to follow the decisions of the 
appellate court, but the appellate court did not sugzest to the trial 
court to direct a verdict for the defendant, if the evidence on the 
third trial was the same, or gubstantially the same, as the evidence 
on the former trials. ‘The appellate court merely remanded the cause 
to be tried again by the established rules of procedure. 

In Bournique vs. Drake, decided by the appellate court of the 
‘First District, January 26, 1925, (No. 29292), it was held under 


circumstances similar to those presented here, that it was the duty 
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of the trial court to submit to the jury the question as to whether 
or not the evidence was sufficient to sustain the verdict. The 
question now arises as to what the trial court should do after a 
case has been submitted to a jury on two occasions and the appellate 
court has held that the evidence was not sufficient to sustain the 
judgment. 

Whether or not the evidence in a case is sufficient to support 
a verdict in favor of the plaintiff is a question solely for the 
courts, and is never one which a jury is permitted to determine. 
This court on two occasions has held that the evidence in the cage 
at bar is not sufficient to support « verdict for the plaintiff 
and we are confident of the corredtness of thet holding. If the 
evidence on the third trial was substantially the same as it was 
in the two former trials, it would have been the duty of the trial 
court to set a verdict sside, had one been returned in fevor of 
the plaintiff. We realize that such action would not finally dis- 
pose of the case, but it is fair to assume that the plaintiff has 
produced in the three trials, all of the obtainable evidence in her 
behalf. The procedure pointed out by us will not necessarily con- 
elude such cases, but as long as it is the only method now allowed 
by law, it must be followed. 

The judgment of the circuit court is reversed and the cause 


remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, | ss 


SECOND DISTRICT. J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


n and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
fo hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affixhe seal of 


said agtt Court, at Ottawa, this we day of 





the poe of our Lord one thousand 


nine nis d and-twenty- * 
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Begun and held at Ottawa, on Tuesday, th 
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mpril, in the year of our gal 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 
Bree is WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
: JUL 20 1995 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to wit: 
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TSUDUA 





7483 Agenda 33. 
Frank Meyers, 
appellant, 
Appeal from the Circuit Court 
VS. 


Delima Brouillette and the 


of Kankakee County. 


Kankakee Building and Loan 
Association, a corporation, 


appellees, ® 3 & } ie 6 4 3 


Frank Meyers, appellant, filed his bill in the circuit court 
of Kankakee county to foreclose a mechanic's lien against the 
property of Delima Brouillette, appellee. The evidence was heard 
by the chancellor and he, at the suggestion and with the consent of 
the parties in interest, inspected the premises. The solicitors 
and parties to the suit accompanied the court at the time of the 
inspection and examination of the building. After the hearing of 
the testimony and the inspection of the building the cause was 
arguedi The pill for a lien was dismissed for want of equity, and 
this appeal followed. | 

It appears that appellee was the owner of a certain dwelling 
house and premises in the City of Kankakee, and that in the month of 
March, 1923, she entered into an oral contract with the appellant to 
raise the roof of the house so as to make it a two story building; 
to sheet the outside of that part thet was to be raised; to lathe 
the outside of the whole house; to take off beaver board on the 
inside; put on lathe and plaster; to build a bathroom and to stucco 
the building. A wash room was to be built on the southeast corner 
of the house 7 x 14 feet with an 8 foot mmemtitim ceiling and to be 
shingled. The main part of the house was to be raised on west 
and north. House to be shingled with asphalt shigugles. A two foot 
extension was to be constructed on the northeast corner of the 


house and on the east side of the main part and north of the 
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kitchen so as not to obstruct the window. Other items were included 
in the contract, the above constitutes the most important ones. The 
contract price which appellee was to pay appellant for furnishing 

the materials and performing the services on the premises in question 
was $1850.00, later changed to $1875.00 when an additional contract 
was entered into by which appellee was to pay appellant %25.00 to 
remove a chimney. ‘ 

It appears that: appellant began the work and did substantially 
all of it during which time he received $375.00. Appellee refused 
to pay anything further upon the ground that the workmanship and 
material were not according to the terms of the contract. Much 
testimony was heard by the chancellor. A large number of witness- 
es were examined with reference to the condition of the building 
after the work was performed, and the cheracter of the material 
used. The testimony discloses that it was an 01d building which 
had stood for about forty years and that some of the material used 
in making the repairs was old. 

Appellee claims that after she saw the kind of work appellant 
was doing she refused to permit him to build the garage which had 
been agreed upon in the original contract. She contends that the — 
roof leaks; that the floors are not even; that the plaster is fall- 
ing from the walls; that the coat upon the house i§ cracking and 
the stuccosis uneven; that the windows cannot be raised or lowered; 
that there are many cracks in the building that make it very cold 
in winter. A number of other alleged defects are complained of 
by reason Of which defects appellee insists that there has not been 
& Substantial compliance with the contract. From an examination 
of the evidence it shows that the testimony is conflicting both with 
reference to the quality of material used and the character of work 
done. 

Since the chancellor heard the testimony of the witnesses and 
inspected the building and thereafter dismissed the bill for a 
lien for want of equity, in this condition of the record what is 


the rule that controls this case? 
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The case of Philip Carey Manufacturing Company v. Weygandt, 
145 Ill. App. 297, was a proceeding to enforce a mechanic's lien, 
and at pages 298-299 the court, among other things said:- "This 
case turns solely upon questions of fact as to the quality of the 
roofing material used and the manner in which it was put on or 
"applied", the ultimate question of fact being, was there a sub- 
stantial compliance with the contract on the part of appellee. The 
evidence was produced in open court, the chancellor saw and heard 
the witnesses; in such case his findings sand conclusions upon 
questions of fact based upon the statements of such witnesses should 
be accepted by this court, unless they clearly impress us as being 
palpably erroneous." 

Ruddy vs. McDonald, 244 Ill. 494, was a suit to foreclose a 
mechanic's lien and at page 497, the court said:- "Where the evidence 
is conflicting and the chancellor has confirmed the findings of the 
master, this court will not disturb the decree unless it is clearly 
end manifestly against the weight of the evidence." 

In Delaney vs. Delaney, et al, 175 Ill. 187, the court said:- 
"The chancellor's findings of fact on conflicting oral testimony 
Will not be disturbed on appeal unless clearly and manifestly 
against the preponderance of the evidence." 

What the court said in Greenwood v. Fenn, 136 Ill. 146, is 
applicable in this case, viz: "The testimony of the complainant and 
of defendant Fenn as well as that of most of the other witnesses, 
was given orelly in court, and the court having thus had an oppor- 
tunity to see and hear the witnesses was in a much better position 
to judge of their relative credibility than we can be, with only 
the record of their testimony before us." 

In Village of Itasea v. Schroeder, 182 Ill. 192, at page 212, 
the court said:~- "The finding of the chan@ellor on conflicting 
evidence stands substantially on the same ground as the verdict of 
a jury. The error in finding as to Seats must be clear and palpable 
to authorize a reversal." 


If the view of the premises is made at the request or with 
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the consent of the parties, it has been held to be proper. Thus 

in an action to quiet title, where the judge before whom the case 
was tried without a jury viewed the premises at the request of the 
parties, the Appellate Court held that the trial judge was entitled 
to treat the knowledge gained by the view as independent evidence - 
and to make his findings accordingly. Hatton v. Gregg, 4 cal. 657; 
88 Pac. 592. 

And where the parties to an action involving a dispute con- 
cerning a mining claim submitted their controversy to the trial 
judge without a jury, and after the evidence wes in it was agreed 
by the parties that the judge should make a personal inspection 
of certain parts of the property, it was held that the findings 
of the trial judge were conclusive even though the condition of 
the place had been changed before the inspection, which fact was 
known to the party consenting to the view. Brown vs. Colorado 
Development Company ga Colo. 294; 107 Pac. 258. 

. We are unable to say on what ground the chancellor dismissed 
the bill. YWe do not know what the chancellor saw or the evidence 
upon which he based the decree. We do know after an examination 
of the record that the testimony is conflicting on the question 
as to whether or not there has been a substantial compliance with 
the terms of the contract. 

If the trial court found thet the terms of the contract had 
not been substantially complied with it was its duty to dismiss 
the bill. Bostrum vs. Becker, 172 Ill. App. 410-415. 

Although the chancellor viewed the building at the sugeestion 
and with the consent of the parties in interest, after he had heard 
the testimony of the various witnesses, we are not prepared to adopt 
the rule as announced in the Sim Colorado case above cited. We do 
hold, however, that under s state of facts as are disclosed in this 
record, including an inspection of the premises, that unless the 
decision of the chancellor is at variance with the uncontradicted 
evidence the reviewing court should not disturb it. We aiso hold 
that the conclusion reached by the trial judge is not at variance 
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with the uncontradicted evidence in the case. 


In view of the law that arises out of the facts in this case, 


we conclude that the decree of the circuit court of Kankakee county 
should be affirmed. 


Decree affirmed. 
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PATH OF ILLINOIS, } .. 
SECOND DISTRICT. (°° 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

o hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 

the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix he seal of 
said Appellate Court, at Ottawa, this aS day of 


the year of our Lord one thousand 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 2 0 1995 the opinion of the Court was filed in the 
ehernk™s office of said Court, in the words and Pigures 


following, to wit: 
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7500 Agenda 42. 
The La Salle County Electric 
Company, a corporation, 
appellant, ' Appeal from the Circuit Court 
VSe of Putnam County. 
George McLean and Mrs. George , 
MeLean, alias Alice McLean, 


938 T.A. 643 _ 


The La Salle County Electric Company, a corporation, appellant, 


Jett, J. 


obtained a written permit from a number of farmers to set poles, 
construct and maintain an electric line upon, along and adjacent 
to certain public highways running through the lands of the farm 
ewners respectively. The right acquired under this instrument 
‘dneluded the right to go upon the lands and to cut and trim all 
trees in the vicinity of said line when constructed. The written 
permit relied upon by appellant does not contemplate the extension 
of the line and the maintenance of poles through the lands of any 
of the owners except. along and adjacent to the highwayse 

Among the owners of land who joined in giving the permit was 
the appellee, George McLean. It appears thet the appellant was 
desirous of furnishing power for a plant owned and operated by H.D. 
Conkey and Company; that it obtained oral permission of appellee, 
George McLean, to construct a transmission line across his premises 
to the plant of said Company. 

Subsequent to the granting of the oral permission by McLean, 
poles were set and wires strung over his land to the said plant 
which was operated during the season of 192%, with power conveyed 
over the transmission line constructed across the McLean property. 
‘Subsequent thereto McLean and Conkey had a disagreement and it: 
appears that licLean felled a tree over the power line and interrupted 
and disturbed the service. Thereupon appellant filed a bill for 


an injunction. “A temporary writ was issued. A demurrer was filed 
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to the bill and appellant filed an amended bill and asked for a 
modification of the original injunction or for the granting of a 

new writ. A demurrer was filed to the amended bill and also a 

motion to dissolve the injunction. On Hearing the court dissolved 
the injunction, dismissed the bill for want of equity and assessed 
damages against the appellant and this appeal followed. 

; Appellant filed its abstracts and briefs and in addition thereto, 
has made a motion to transfer the cause to the Supreme Court upon 

the ground that a freehold is involed. 

There is no dispute in this case as to the right of appellant 
to maintain its poles and wires along the public highway. It is the 
contention, however, of appellees that the appellant has no right 
to maintain Ltn pollen and operate its trensmission line across their 
farm, when said poles and wires are not adjacent to or along any 
public highway. | 

Appellant insists that as oral consent was given for the con- 
struction of the said transmission line across the farm not adjacent 
to the public highway, appellees are estopped to interfere with 
the same. 

The primary object of the original and amended bill was to 
enjoin appellees from interfering with the wires and poles across 
their land. 

Under the facts as disclosed, we are of the opinion that no 
freehold is involved. An easement or other incorporeal hereditament 
in lands cannot be created by parol but only by grant or by pre- 
seription which presumes a grant, and at law a preask parol license 
is revocable though a consideration has been paid or expenditures 
have been made on the faith of the agreement. Girard et al, vs. 

The Lehigh Stone Company, 280 I11. 479. 

The oral permit given to set poles and string wires over and 
across the lands in question was a mere license and did not create 
any fresno estate. Morse vs. Lorenz, et al, 262 Ill. 115. 

The motion to transfer the cause to the Supreme Court ig 


denied oe ' 
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In view of the fact that we have held that the oral permit 
was but a license, it necessarily follows, thst there is no equity 
in the bill. 

The action of the chancellor dissolving the injunction, 


dismissing the bill and in assessing damages will be affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, l ss 
SECOND DISTRICT. ies, 


T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

n and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

lo hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 

he above entitled cause, of record in my office. 

In Testimon hereof, I hereunto set my hand and affix the seal of 
said AppgMate Court, at Ottawa, this vag day of 


in the year of our Lord one thousand 








nine hundred and 
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State of Illinois: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M, JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 22 1926 tne Opinion of the: Court was filed in the 
Clerk’s office of said Court, in the words and figures 
following, to wit: 
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Fred W. Sneed and Burt Sneed, 
partners, doing business under 
the firm name of Sneed Brothers, he 
. Appeal from the City Court 
appellants, 
of Sterling. 
VSe 
Leonard Kroff, 
appellee, : 
| 298 I.A. 644 
Jett, J. 
In Mareh, 1925, Leonard Kroff, appellee, purchased of Fred 
W. Sneed and Burt Sneed, partners doing business as Sneed Brothers, 
appellants, a Purant sedan automobile executing and delivering to 
them in payment thereof three notes, one for $967.00, another for 
$400.00 and the third for $200.00 and secured the payment thereof by 
a chattel mortgage upon the megx car. Appellee received the automo- 
bile and subsequently paid appellants the amount due upon the $967.00 
and the $400.00 notes. The $200.00 note, not having been paid, judg-. 
ment by confession wes taken thereon which, upon motion, was opened 
up, pleas were filed, and a trial by jury resulted in a verdict agains 
appellants and in favor of appellee for $1567.00, being the aggregate 
of the principal sum he had theretofore paid appellants in discharg- 
ing the $967.00 and the $400.00 notes. A motion for a new trial hav- 
ing been denied, judgment was rendered upon the verdict and the case 
comes to this court by appeal. ; 
It.is the contention of appellee that he purchased a 1925 model 
car, while as a matter of fact the car which he received was a 1922 
model; that he did not become aware of the fact that the car was not 
@ 1925 model until he sought to renew his insurance thereon in March, 
1924; that he thereupon took it up with appellents and after becoming 
convinced that it was not the model car he purchased he gave notice 
to them that he hed rescinded the sale, and, his offer to return the 


car being declined, he left it at another garage subject to their 
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order and demanded the return of the money he had paid and the satis- 
faction of the judgment which appellants had taken against him upon 
the $200.00 note. 

: While conceding that this car was a 1922 model, appellants in- 
Sist that inasmuch as it was in their show room subject to inspection 
and was in fact examined by appellee prior to the time he purchased 
it he (appellee) should have known that it _ not a 1923 model. 
Appellant Burt Sneed testified that he did not know it was a 1922 
model until so advised by the company on June 12, 1924, but inasmuch 
as it was purchased by appellants from the factory after the 1923 
models were supposed to be out, he took it for granted that it was a 
xa 1923 model but at the time of the sale there was no discussion 
between appellee and this appellant with reference to its model. 
Appellant Fred Sneed, testified to substantially the same. 

Appellee testified that one of the appellants, at the time he 
purchased the car, assured him, in response to his inquiry, that the 
ear was 2 1925 model and in this he was corroborated by the testimony 
of George Engle who detailed a conversation with appellant, Burt 
Sneed, shortly after the sale in which Sneed stated he had sold 
appellee the car as a 1923 model and that he (Sneed) did not know 
what appellee would do when he found out it was a 1922 car. Other 
facts and circumstances in evidence tend te corroborate appellee and 
in the absence of any error of the trial court in the reception of the 
evidence or in giving to the jury the instructions covering the law 
applicable to the case, we do not feel justified in reversing this 
judgment. 

vy Furthermore if it was impossible for either of appellants, who 
were retail automobile dealers of this and other cars, to ascertain 
whether this particular car was a 1922 or a 1925 model, we are unable 
to understand how they are now in a position to insist that from his 
casual inspection before the sale appellee should have been able to 
have determined what model it was. 

Rule 16 of this court requires thet the abstract shall contain 


an abridgement @f the record, must set out in full all instructions 
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given, modified or refused and must preserve or present every excep- 
tion relied upon and every error alleged. The abstract indicates 
that there was a verdict for the defendant end a motion for a new 
trial and a motion in arrest of judgment and thet there was judgment 
on the verdict for $1367.00 in favor of the defendant and against 
the plaintiffs, but does not show that any exception was taken to 
the entry of this judgment. The abstract, after setting forth an 
abridgement of the evidence states that "thereupon the plaintiff 
asked the court to instruct the jury as follows," then follows four 
instructions. The abstract then states that "thereupon defendant 
asked the court to give the following instructions" and two in- 
structions appear. Whether these instructions or any of them were 
given, modified or refused does not appear nor does it appear that 
any exception was taken to any action which the court might have 
taken with reference to the giving, refusal or modification of 
instructions. 

Appellants are, therefore, in no position to urge upon the 
attention of this court their several assignments of error, not 
herein disposed of, and in this state of the record there is nothing 
we can do but affirm the judgment of the City Court of Sterling. 

Judgment affirmed. 
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id Second District of the State of Illinois and keeper of the Records and Seal thereof, DO HEREBY 


CERTIFY that the foregoing is a true copy of the d JU A AA 


I, Justus L. Jonnson, Clerk of the Appellate Court, in and for 








z the said Appellate Court in the above entitled cause, of record in my office. 





In Testimony Wrereor, I hereunto set my hand and ae the 
seal of na Appellate Court, at Ottawa, this__7_¢ “" Fak 


day of in the year of our Lord one 
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Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 221995 the opinion of the Court was filed in the 
elerk™s office of said Court, in the words and figures 


following, to wit: 
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Harry Zelden, 
appellee, 
Appeal from the Circuit Court 
VSe 


oa 3 of Woodford County. 
North British and Mercantile 


Insurance Co., 


appellant, 


2337.4. 644 


Partlow, J. 


Appellee, Harry Zelden, began suit in the circuit court of 
Woodford county against eppellant, North British and Mercantile 
Insurance Company, a corporation, upon a policy of fire insurance 
of $600, on a dwelling house which was entirely destroyed by fire. 
A jury was waived, and upon a trial by the court, judgment was 
rendered against appellant for the full amount of the policy, and 
this appeal was prosecuted. 

The facts and the pleadings in this case are identical with 
the case of Zelden vs. Commercial Union @ssurance Company decided 
by this court at this term. The only difference in the cases is 
that they ere against different defendants. This judgment will 
have to be reversed and the cause remanded for the reasons stated 
in the other case. 


Reversed and remanded. 
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STATE OF ILLINOIS, a 


SECOND DISTRICT I, Justus L. Jounson, Clerk of the Appellate Court, in and for 
said Second District of the State of Illinois and keeper of the Records and Seal thereof, DO HEREBY 


CERTIFY that the foregoing is a true copy of the A ca aces z 2 








of the said Appellate Court in the above entitled cause, of record in my office. 


‘f In Testimony WHEREOF, I hereunto set my hand and affix th 
% seal of the said Appellate Court, at Ottawa, oe 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 291998 the opinion of the Court was filed in the 
Beclerk’s office of said Court, in the words and figures 


following, to wit: 
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Harry Zelden, 

appellee, 

Appeal from the Cireuit Court 

VS 

| of Woodford County. 
Commercial Union Assurance 
‘Company, ® corporation, 


“238 1.A. 644 


Appellee, Harry Zelden, began suit in the circuit court of 


Partlow, J. 


Woodford county against appellant, Commercial Union Assurance Company, 
a corporation, upon a policy of fire insurance of $400.00 on a dwell- 
ing house and $700.00 on furniture, the building and contents being 
entirely destroyed by fire. A jury was waived, and upon a trial by 
the court, judgment was rendered against appellant for $1100.00 and 
‘this appeal was prosecuted. 

_ The fire was on May 11, 1921. A declaration was filed on March 
25, 1922, wetting up the policy in haee verba, alleging the fire and 
the total loss, and "that plaintiff forthwith after the happening 
of the loss and damage, to-wit, on , he there gave notice 
thereof to the defendant, and as soon thereafter as possible, to-wit, 
on there delivered to the defendant as particuler an account 

of the said loss and damage as the nature of the case would admit; 
which said account was signed by the plaintiff and accompanied by his 
Oath that the same was in all respects just and true, and showing the 
Value of said property, and in what general manner the said building 
was occupied at the time of the happening of said loss and damage, and 
the name of the person then in the actual possession thereof, and when 
gnd how the Said fire originated, so far as the plaintiff knew or 
believed, and his interest in the said property at that time; to which 
said account _ annexed, and therewith delivered, a certificate under 
‘the hand and seal of the notary public nearest to the place of said 
‘fire. * * * Nevertheless, although the plaintiff has kept and per- 
formed all things in the said policy mentioned on his part to be kept 





and performed, the defendant had not yet paid to the plaintiff the 
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said amount of the loss and damage aforesaid." 

To this declaration a demurrer was sustained for the reason that 
it failed to show when notice of loss was given, or that proof of loss 
was made within sixty days, as provided in the policy. On July 27, 
1925, an amended declaration of two counts was filed. <A demurrer was 
sustained to the first count and the second count was withdrawn. On 
December 10, 1923, two additional counts were filed. Hach of the 
counts of the amended declaxation, and each of the two additional 
counts, set out the policy in haec verba, and each count contained 
the same allegation as to the fire, the total loss of property, oe 
the insurable interests of the appellee. The first additional count 
also alleged that notice of the loss was given on the day after the 
fire, in writing, to appellant; thereafter appellant sent an adjuster 
to adjust the damages, and the adjuster agreed to adjust the loss; 
‘that said adjuster made an investigation of the time and origin of 
the fire, the interest of the appellee, snd of all others in the 
property destroyed; the cash value of the same, the amount of the 
loss, the encumbrance thereon, and af all other insurance on the 
property; made a thorough and complete investigation of all the 
facts with reference to the property; and alleged that in and by 
these actions of its adjuster, appellant waived, within sixty days 
after the fire, proof of loss as provided in the policy. The second 
additional count, of December 10, 1923, alleged that on the day 
after the fire notice of the fire was given to appellant in writing; 
that within sixty days after the fire a statement signed and sworn to 
by appellee was rendered to appellant setting out in detail all of 
the requirements in regard to proof of loss as provided in the policy, 
and that appellant kept such proof of loss for more than sixty. days 
without making any objection thereto, and then and there waived any 
defects or irregularities in said proofs. 

Th the additional counts appellant filed a plea of the general 
issue and three special pleas. Appellee filed a similiter to the 
plea of the general issue and a demurrer to each of the three special 


pleas which demwrrers were sustained. Appellant then filed three 
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amended special pleas to which demurrers were sustained and appellant 
elected to abide by its pleas. 

The principal question in this case is as to the sufficiency of 
the first amended plea which alleged that no suit or cause of action 
was started until July 27, 19223, when the amended declaration was 
filed, and also not until the additional counts were filed on December 
-10, 1925; that the declaration alleged the fire occurred on May 6, 
1921, and that no suit was started on said policy until more than 
twelve months after the fire,setting out a provision of the policy 
prohibiting any suit unless commenced within twelve months after the 
fire. 

Appellant contends that beausse the original declaration did 
not allege the specific date when notice of the fire was sent to 
appellant, which under the terms of the policy was to be given within 
@ reasonable time; and the specific date when proof of loss was made, 
which under the policy was to be made within sixty days of the date 
of the fire, that the declaration did not state a cause of action, 
and that the additional counts which supplied these defects and alleg- 
ed the waiver, set out a new cause of action, ena were filed after 
the cause of action was barred by the statute of limitations. Appellees 
contends that the triel court did not err in sustaining the demurrer 
to this first amended plea, but thet the declaration was a defective 
statement of a cause of action; that neither of the counts in the 
amended declaration nor the additional count stated a new cause of 
action; that the cause of action in each of the counts declared upon 
the same insurance policy, the same loss, the same notice, and the 
same proof as declared upon in the original declaration, and for this 
reason the cause of action was not barred by the statute of limita- 
tion, and for that reason the demurrer to the first amended plea was 
properly sustained. 

Many cases have been cited on the question of the necessity of 
alleging a waiver of a proof of loss when such waiver is relied upon 
to excuse a failure to make a proof of loss. The cases cited are 


* 


‘not uniform in their holdings. The following cases hola that the 
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waiver need not be specifically alleged, but may be proved under an 
issue alleging performance of all of the terms of the policy. German 
Fire Insurance Co. vs. Grunert, 112 Ill. 68; Evens vs. Howell, 211 
Ill. 85; Gray vs. Merchants Insurance Co. 125 Ill. App. 374; Rosater 
vs. Peoria Life Assn. 149 Ill. App. 556; Harvick vs. Modern Woodmen, 
158 Ill. App. 570; Downs vs. Michigan Commercial Ins. Go. 157 tll. 
Appe 32; Funk vs. Fire Association, 157 Ill. App. 602; Briggs vs. 
Bankers Insurance Co. 214 Ill. App. 187. 

All doubt as to the rule, however, has been settled by the 
Supreme Court in the recent case of Feder vs. Midland Casualty Co. 
$16 Ill. 552. There the cases are fully reviewed, German Fire Insur- 
ance Company vs. Grunert, Supra, and Evans vs. Howell, Supra, are 
expressly overruled, and it is held that "there can be no recovery 
on a contract against one party whose performance is dependent on 
some act to be done or forborne by the other, unless the condition 
precedent has been fully or substantially performed by the plaintiff, 
or he has averred and proved a sufficient excuse for the non-perfor- 
mance." 

Under this authority, if appellee desired to rely upon a waiver, 
it was necessary for him to specifically allege it, he did not do 
so until after the statute of limitation had run, the court improperly 
sustained the demurrer to the plea of the aaa oe limitations, and 
on account of that error the judgment will be reversed and the cause 
remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, .. : 
- SECOND DISTRICT : I, Justus L. JOHNSON, Clerk of the Appellate Court, in and for 
said Second District of the State of Illinois and keeper of the Records and Seal thereof, Do HEREBY 


SERTIFY that the foregoing is a true eopy of the oo 








of the said Appellate Court in the above entitled cause, of record in my oa 


In Testimony WuHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this_f-“ “ FL 
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seventh day of 
our ou’sand_ nine hundred 
i 


e Second District of the 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M; JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 

ES id5 WELTER, Sherife. 


238T1.A. 644° 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 27 1995 the opinion of the Court was filed in the 


cetera’ s Office of said Court, in the words and figures 


following, to wit: 


[eheariing inssdk Vored eh >S 


ee ee 










ie 





; at perry na Seen iw yee ae 
f agate vy & - foes bom Ere ee 
{ rotatqo edd 








+ 





W473 54 
D. F. Lavoie, 
appellant, 
VB. 


CG, F. Holliday, 


appellee, 
CONSOLIDATED. 
D. F. Lavoie, ha A a i 
appellant, Appeal from the Circuit Court 
VSe of Kankakee County. 


Fred Gieseking, 
appellee, 


238 1.A. 644 


Jett, J. | 3 
On June 10th, 1922, in the ciréuit court of Kankakee county, 

D. F. Lavoie, appellant, secured a judgment by confession against 
C. F. Holliday, appellee, in the sum of $1043.47; and also on the 
same day and in the same court, the said D. F. Lavoie, appellant, 
secured a judgment by confession against Fred Gieseking, appellee, 
for the sum of $311.08. After the entering of the judgment by con- 
fession, motions were made and allowed to open them up and for leave 
to the defendants to plead. Pleas were filed and a trial had. Pre- 
vious to the trial, however, the two cases were consolidated, and were 
tried together, and a verdict was directed by the court in favor of 
the defendants. After the verdict had been rendered, the plaintiff, 
appellant here, made a motion to substitute H. F. Ruel, and A. J. 
Lemenager as plaintiffs for Lavoie. The court denied the motion and 
entered judgment upon the verdict and this appeal followed. 

4 It appears that the notes in question were given to William Ter- 
man Produce Company, a corporation, in payment of the subscription 
of the respective defendants for capital stock in said company. There 
were certain agreements entered into between the company and the 


stock subscribers which were not incorporated in the notes. These 
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agreements were set up in the pleas filed by the defendants. After 
the notes were given, the company had some financial difficulties 
and in order to induce two of ite stock holders to indorse its notes 
to the City National Bank of Kankakee, the Produce Company deposited 
the two notes on which judgments were entered together with other 


notes with the bank, as collateral security for the loan made by the 


bank. The deposit of such collateral was with the understanding that 


in the event the indorsers, H. Ff. Ruel and A. J. Lemenager were com- 
pelled to pay anything to the bank on its said notes, the collateral 
should be turned over to them. In the course of time, the said H.F. 
Ruel and he ds Lemenager, indorsers, were compelled to pay the bank 
$3484.72 and the bank in turn delivered the notes in question to said 
indorsers and the notes were then transferred by said indjorsers through 
A. ‘ Lemenager to the plaintiff in the consolidated cases. 

Appellant says that the only question for decision in this cause 
is the correctness of the ruling of the trial court in denying his 
motion to substitute H. F. Ruel and A. J. Lemenager as plaintiffs 
instead of Lavoie. ‘The record is silent as to any formal transfer and_ 
indorsement to H. F. Ruel and A. J. Lemenager, but there is no doubt 
that it was the understanding emong all concerned at the time the 
notes were deposited as collateral with the bank that they should be 


turned over to H. F. Ruel and A. J. Lemenager, if they were not paid 


in the meantime, and if said indorsers were compelled to pay the notes 
of the Produce Company to the bank. 


H. F. Ruel and A. J. Lemenager assigned the same to Lavoie; the 


validity of this assignment has not been questioned. Lavoie, the 


appellant, cannot raise that question now and H. F. Ruel and A. J. 


Lemenager have not sought to do it. 


The defenses set up in the pleas are that Lavoie was not an 


innecent purchaser and a holder in dug course, and that there was a 


~~ total failure of consideration. It is not denied that appellees did 


not receive any stock for which they gave the notes in question. They 


both testified that they did not receive any stock and Ruel who was a 


Director of said Terman Produce Company admits that no stock was 
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issued. Other evidence was offered tending to sustain their pleas. 
Appellant insists that he was a bona fide holder for value before 


maturity and for that reason appellees were not in a position to set 
up the alleged defenses. | . 

The Holliday note was executed July 20th, 192, and the Giesek- 
ing note on July 26th, 1920, and each was due ninety days after date. 
The record discloses that the said notes were in the possession of 
the City National Bank until November 2nd, 1921, at which time they 
were long past due; thet on the said sevond day of November, 1921, the 
said notes were received by H. F. Ruel, one of the endorsers on the 
notes to the said City National Bank of Kankakee. 

From the evidence it appears that the defenses set up in the 
pleas have been sustained. The court was justified in refusing to 
direct a verdict for plaintiff and in denying the motion of plaintiff 
to substitute H. F. Ruel and A. J. Lemenager as plaintiffs in the 
case. The judgment of the circuit court of Kankakee county will be 
aifirmed. 

Judgment affirmed. 























— ated? sietaue oft ouhiend canal — 


"* grote’ dufdv “Ot Yonfet ebtY anod's piety if 
tod of Hortioy You stow evsifeqga nosso ye “is 


euten aft settee of istoan is Beaten 2s ott Lam ond. oh 














oe ser SAA yab salable bish as gene 
“bitte stoerOpKe ont to ome ,femt ot Hed 
“te Sass Lai tat ett 
eat nt qu foe eoameteb of} dead dteeaqe $2 Sone 
-o¢ artentes at beltttest aew Penbs° Gat” Lnhsaae es 
“MbimteTe to norton’ ot gittmes ii’ site ‘Sa bLRR? “gor dott 
ont mt* aittentiry’ ee ispoqsngticed A Baa Tort’ .@ ii 


prt 


tivotts ent to 


4 ths By Fiat fave ro Bed os 





‘ 
im 





van ae gy ee 
Me Epapeetrye a 


_* 


ea 


A 
= 
ws: 


ty 





nig 


a. 


eer 





vy rig 
* & wens 
' ’ 





a 
% 
oe 
‘ 
33 
: 


* . * “oe he » Dyas oc see ‘a oer 
ao P - : ; ':. Ga £ oe £5 oS. Set See 
bees ane & 


. 
2+ 


Pid a: 


sy ok 
, or £ § he ‘ 5aiG , ae ioe hs te = . on. aE amet rn ne ps 
‘) #2 forseomes E26 quote eerie iysebam od aan 

’ : 3 
- é 
< ; 7 ine ae ving ps Pa o a S00 ? wrH Se F Tee |: 

ou = Es 3 rss! a si ra ie *y* aes 

>" oS Wits i. tee Stan 9 5 wae RE asd * = . ae, 


| Of, Solieqsbe etov atentetat Eiag. bs hes, ‘ 


4 , 
ee ¥ 


ey ae 


Tig re % en j das caganons ch i yh es Baa, tons, 


~ 


ae 

‘ . ar fs 
~ = t 

<k 4 = 2 > 


nit ae ee 
(sige 28! 










TATE OF ILLINOIS, bss, 
_ SECOND DISTRICT. J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
> hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
e above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appelfte Court, at Ottawa, this cae i th day of 
(Lp? yn the year of our Lord one thousand 


nine hundred and _twenty-/~ 
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and twenty-five, within and for | Le Or ats 


estate Of Illinois: ; 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
. Hon. AUGUSTUS A. PARTLOW, Justice. 

Hom. THOMAS MM. JETT. Justice. 

JUSTUS L. JOHNSON, Clerk. 

B., J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 27 1996 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to wit: 
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7494 on April Term, 1925. 38 
Mearl Shannon, a minor, by 
Arthur Shannon, his guardian, 
appellee, Appeal from the Circuit Court 
VSe of Iroquois County. 
William R. Nightingale and 
John P. Pallissard, 
appellants, 
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Appellee, Mearl Shannon, a minor, by Arthur Shannon, his legel 


Partlow, Je 


guardian, obtained a judgment for $2750.00 in the circuit court of 
Iroquois county against appellants, William R. Nightingale and John 
P. Pallissard, who were doing business under the name and style of 
the Eastern Illinois 0i1 Company, on account of personal injuries 
sustained by Shannon in a collision between a Ford automobile in 
which he was riding and a truck alleged to be under the control of 
appellants. To review the judgment an appeal has been prosecuted to 
this court. 

Shannon lived in Woodland, Illinois, which is south of Watseka. 
For about four years he hed attended school in Watseka, driving back 
and forth,daily in an sutomobile. On October 10, 1923, he was a 
sophomore in the high school. On the evening of that day he left the 
high school in Watseke, for his home, in a Pord touring car accompan- 
ied by two companions, Harold Scott and Alfred Kruse. About one and 
two-thirds miles from the school house the road crossed the Keene 
bridge. Just before reaching the bridge there is a curve in the road. 
About 238 feet north of the bridge near the curve Shannon's car 
coll1iééé with a one and one-half ton Garford truck, weighing 5806 
pounds, driven by Dale Pratt. Shannon was thrown to the ground and 
rendered unconscious. He was removed to a hospital, an operation 
performed, but he lost his left eye, had an injury to his arm, hip, 
aad one tooth was knocked out. He later returned to school but could 


not study on account of sick-headache and biliousness. He quit school 
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and has not resumed his study. 

The declaration consisted of twelve counts and charged,1. General 
negligence; 2. Wilful, wanton and réckless conduct; 3. Operating at 
a high and dangerous rate of speed; 4. Operating without giving any 
warning of approach to travelers; 5. Operating without carrying two 
lighted lamps visible 200 feet in the direztion toward which the truck 
was proceeding; 6. Without displaying lights whereby the approach of 
the truck could have been known in sufficient time for persons using 
the highway to be warned; 7. Wilful, wanton and reckless operation of 
the truck knowing that the plaintiff was approaching the truck; 8. 
Operating at a speed greater than was reasonable and proper having 
regard for the traffic and use of the way; 9. Failure to turn to the 
right of the beaten track; 10. Operating during the hours from one 
hour after sunset to sunrise without carrying two lighted lamps as 
provided by statute; 11. Operating when it was dark without lighted 
lamps; 12. Wilful, wanton, and reckless operation without carrying 
lighted lamps as required by statute, To the declaration appellants 
filed the general issue and two special pleas. The first special 
plea denied that appellants were possessed of, managed, controlled, 
or operated the truck. The second special plea denied that Pratt, 
who was alleged to be their servant, was in fact their servant. 

It is first argued that the verdict is contrary to the law and 
the evidence, and that Pratt was not guilty of the negligence charged 
in amy count of the declaration. There is considerable conflict in 
the evidence as to the exact hour of the accident, whether it was be- 
fore or after dark, and ws to the rate of speed of the respective ve- 
hicles which collided. On the date in question the sun set at 5:18 
o'clock. Shannon and his two companions remained after s@hoo! to 
watch the football practice. They all testified they started home 
about 6:30 o'clock, and that the accident happened from five to fif- 
teen minutes later. Several witnesses on behalf of appellants testi- 
fied the accident happened from 5:45 to 6:00 o'clock. Several of 
these witnesses Senn their testimony as to the hour upon certain 


incidents which occurred at about that time. There was evidence 
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tending to show that within a very few minutes after the collision 
other automobiles arrived, and about five minutes later, Shannon was 
pone in Lemon's automobile and taken to the hospital. Lemon testi-~ 
fied that about twenty minutes elapsed from the time of the accident 
until Shannon entered the hospital. The records of the hospital show 
that Shannon was received at the hospital at 6:30. 

On the question as to whether the accident happened before or 
after dark, some of the wh tnonnes testified it was light enough to 
gee persons and objectm at a distance, while others testified it was 
so dark that-objects or persons could not be seen at a distance. 

The undisputed evidence, however, is that Shannon, before he reached 
the point of the accident, turned on his head lights, and they were 
burning st the time of the collision. One or two other automobiles 
which arrived almost immediately after the accident hed their head- 
lights burning. The undisputed evidence is that there were no lights 
on the truck driven by Pratt. 

As to the rate of speed, Shannon testified that when he left the 
school house he was driving from twenty to twentyefive miles per hour, 
and in this he is corroborated by his two companions. He testified 
he drove at this rate to a point about one hundred yards north of the 
place of the accident when he shut off the gas, retarded the spark, 
and cossted, and that he was going about seventeen or eighteen miles 
an four at the time of the collision. Other witnesses on behalf of 
the appellants testified that Shannon was driving at a higher rate 
of speed. Some of them put it as high as thirty-five or forty miles 
per hour. 

There is also a conflict as to the rate of speed of the truck. 
Pratt testified he was driving slowly and carefully, and had almost 
stopped before the collision, while Shannon and his companions testi- 
fied that the truck shot around the curve in the rosé and ran into 
Shannon before he had a chance to get out of the way. At the point 
of the collision the paved part of the highway was ten feet wide with 


gravel shoulders on each side, and both cars were apparently traveling 
s 
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partly eat least, upon the paved portion of the road. Pratt testified 
that he saw Shannon's car when it was some distance away, while 
‘Shannon testified that on account of the curve in the road his head- 
light shot off into the distance and he did not see the tvnek until 
it was too late to avoid the accident. 

It is insisted by appellants that under the statute they were 
only required to have the lights burning on the truck one hour after 
sundown, and that the evidence shows that the accident took place less 
than one hour sfter sundown, and for this reason there can be no re- 
covery under the statutory counts of the declaration for failure to 
have the headlights burning. There is sufficient evidence te sustain 
the charge that the accident occurred more than one hour after sm- 
down, and that Pratt did not have the lights burning on his truck. We 
have no doubt that if Pratt had been driving with his lights burning 
the collision would not have occurred. One of the strongest circum- 
stances with reference to the hour of the accident and whether it was 
light or dark, is that Shannon had his lights burning and other auto- 

‘mobiles which came up within a very short time thereafter also had 
their lights burning. It was at least so dark that these drivers 
deemed it necessary to turn on their lights, and if Pratt had exer- 
cised the same care and caution the injury would have been avoided. 
The question of the exercise of due care by Shannon, and the alleged 
negligence of Pratt, were questions of fact for the jury, and we do 
not feel justified in reversing the judgment as to these points on 
the ground that it is contrary to the manifest weight of the evidence. 

It is very earnestly insisted that Pratt was not the agent and - 
servant of appellants, and was not under their control and jurisdiction 
The evidence shows that the truck was the property of Rose Loux. The 
appellants were engaged in the sale of oil. They made a contract 
with Mrs. Loux by which she furnished the trucks and drivers and de- 
livered the orders as they were received. She was paid a certain 

amount per gallon for making deliveries and collecting therefor. The 
orders were tekem by the drivers, or by Mrs. Loux, or by appellants, 


and placed on a hook and executed by the drivers. . The appellants 
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furnished gasoline to operate the trucks, but the oil, repairs and 
all other expenses of operation were defrayed by Mrs. Loux. The name 
Bastern Illinois 0il Compeny was painted on the truck. ‘he drivers 
were paid weekly by Gheckse of the Eastern Illinois 0il Company, and 
the amounts were charged against the commission account of Mrs. Loux, 
and monthly settlements were made therefor with her on the gsl lon 
basis, after deductions had been made for money paid out for her. The 
drivers upon making a delivery gave the customer a ticket with appel- 
lants' trade name thereon. If the transaction was cash, one color 
ticket was used, if credit was given, a different colored ticket was 
used, and the drivers would make a record of the transaction for 
appellants. The checks and tickets were furnished by appellants in 
book form. There was evidenée tending to show that on the night of 
the accident Pratt went to appellents' office and reported the acci- 
dent to Nightingale, one of the appellants. Shannon's father testi- 
fied that on that night, Nightingale told the father that he, Nightin- 
gale had the supervision of the trucks, and this was not denied by 
Nightingale. In the application made by Pratt to the secretary of 
state for a license he stated that he was employed by ”. R. Nightingales 
who signed Pratt's application for the license. There was evidence, 
however, that at the time this application was made Pratt was in fact 
working for Nightingale and afterwards entered the employ of Mrs. 
‘Loum. | 
It is insisted that these facts do not establish that Pratt was 
the servant and under the control of appellants, but that he was in 
the employ of Mrs. Loux and was under her management and control. 
It is claimed by appellants that they did not have the power to dis- 
charge the driver and therefore he was not their servant. The power 
to discharge is one of the tests as to the service. Pioneer Construct- 
ion CO. vs. Hansen, 176 Ill. 100; Connelly vs. People's Gas Co., 260 
Ill. 162. A servant of one party, however, may be loaned or hired 
by his master to another person for some special service so as to be- 
| come, as to such service, the servant of the second party. Consolidat- 
ed Fire Works Cg. vs. Koehl, 190 Ill. 145/ P.C.c. & St. I. Ry. Co. vs. 
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Bovard, 255 Ill. 176; Peromg vs. Endeikes, 223 Ill. App. 72. It has 
also been held in several cases that it is impassible to lay down a 
hard and fast general rule, or to state definite facts, by which the 
status of men working and contracting together can be definitely de- 
fined in all cases. Each case must depena upon its own facts. Ordi- 
narily no one feature of the relation is conelusive but all of the 
facts must be considered together. Harding vs. St. Louis Stock Yards 
Co., 242 Ill. 444. The test is the right to control the manner of 
doing the work. Sinclair Company vs. Industrial Com, 517 Ill. 541; 
Grace & Hyde Co. vs. Probst, 208 Ill. 147. It is not the fact of 
actual interference with the control, but the right to interfere 
that makes the difference between the independent contractor and a 
servant or agent, Decatur Reilway & Light Co. vs. Industrial Board, 
276 Ill. 472; Bristol & Gale Co. vs. Industrial Commission, 292 T1l. 
16; Pranklin Coal Co. vs. Industrial Commission, 296 Ill. 329; Foster 
vse City of Chicago, 196 Ill. 254; Morris vs. Kuhn, Number 7281, de- 
cided by this court April term, 1923. In Densby vs. Bartlett, the 
Appellate Court of the First District, (Gen. No. 29048) reviewed the 
eases and announced the rules as above stated. 
The question as to management, control and authority which appel- 
lants had the right to exercise over the driver of the truck, was 
a question of fact for the jury. The fact thet the trade name of 
appellants appeared upon this truck was prima facie proof that they 
were the owners of the truck, and had power and authority over it, 
but appellants hed the _— to rebut this presumption. Pittsburg, 
Ft. Wayne and Chicago Ry. Co. vs. Callaghan, 157 I11. 406; Foster vs. 
Wadsworth, 168 Ill. 514. From the terms of the contract between Mrs. 
Loux and appellants, the manner in which the business was hen dial, the 
fact that appellants furnished the gasoline to operate the trucks, 
directed Pratt where to go, required him to keep account of the goods 
whieh he delivered and collect therefor, the fact that the father of 
| Shannon testified that Nightingale told him thst he had supervision 
of the trucks, tesether with all of the other facts in evidence, we 


do not feel that we are justified in reversing the judgment upon the 
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ground that the manifest weight of the evidence does not show that 
Pratt was the servant of appellants. 

Complaint is made of the eighth instruction given on behalf 
of appellee. This instruction told the jury that in determining the 
dameges, they should consider all the evidence, facts and circumstances 
bearing upon such question, and in connection therewith, they had the 
right to take into consideration their knowledge or experience in 
relation to matters of common observation. It is admitted that this 
instruction would have been proper if there had been other instructions 
which stated the correct rule of law as to the measure of damages, but 
that standing alone, it gave the jury authority to award such damages 
as they considered proper under the facts in the case and their know- 
ledge and experience, and that no limit whatever was set. We do not 
think this instruction is capable of the interpretation placed upon 
it. It did not direct a verdict. Some of the counts of the declara- 
tion charged wilful and wanton negligence, and therefore exemplary 
damages might have been assessed. Similar instructions have been 
approved. Orr vs. Wahfeld Mfg. Co., 179 Ills App. 235; Hatcher vs. 
Quincy Horse Car Coe, 181 Ill. App. W; Springfield Consolidated RB.R. 
Co. vse Hoeffer, 175 Ill. 654; North Chicago Sst. Ry- CO. VS- Fitz- 
gibbons, 180 Til. 466; Keokuk Bridge Co. vs. Wetzel, 228 Ill. 353. 
Even if the instruction was erroneous, it is apparent that no injury 
was occasioned by giving it. The jury assessed $2750.00. ‘The in- 
juries sustained were of a permanent nature and disfigured Shannon 
for life. The jury apparently was not moved by any improper motive 
in the assessment of damages. 

We find no reversible error and the. judgment is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, L ss 
j SECOND DISTRICT. eis J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this a7 K day of 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 271995 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to wit: 
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7497 April Term, 1925. 40 
Loretta Thompson, 
appellee, Appeal from the Cirevit Court 
VSe of Will County. 
Lloyd M. Stevens, 7 


appellant, 


2381.4. 645 


Partlow, J. 

Appellee, Loretta Thompson, recovered a judgment of $4000.00 in 
the cireuit court of Will county against appellant, Loyd M. stevens, 
for alleged malpractice as a dentist. To review the judgment an 
appeal has been prosecuted to this court. 

The declaration consisted of one count and alleged that appellant 
was a dentist and that appellee employed him to extract a tooth; that 
the tooth was extracted and appellant continved the treatment thereof 
for the space of thirty days, and not regarding his duty as such den- 
tist, during that time so unskillfully and negligently conducted him 
self in that behalf that by and through his want of skill and care, 
appellee became and was greatly injured, disfigured, reduced and 
weakened in body, during which time she suffered great pain, was hinder 
ed from transacting her business, and was required to pay out large 
sums of money. 

The evidence shows that appellant had practiced dentistry in the 
city of Joliet since January 1, 1917. Appellee was twenty-six years 
of age, Married, and had a small son. Her husband worked in the steel 
mills. She did her household work and was in reasonably good health 

except that she had been troubled with a swelling of her ankles in 

: 1921. In the spring of 1921, appellee had five teeth extracted by 

: appellant and a bridge put in her mouth. In the early part of 1922, 
| she again went to appellant for the purpose of having a small root 
extracted. At this time appellant examined her teeth and found a 
cavity in one of her molars. She asked him to file the cavity and he 





told her he thought he had better pull the tooth. A dey or two later 
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an X-ray was taken which disclosed pus at the root. On April 17, 1922, 
Dre Welch, a physician, gave appellee an anesthetic and appellant 
attempted to extract this tooth. In so doing it broke off, leaving 
about one-fourth of it in the jaw. He informed her he would not at 
that time remove the root, but that it would gradually work out and 
could be extracted later with much more ease. Appellee returned to 
her home and in three or four days became sick. She began to feel a 
chilliness, a loss of appetite and thought she had contracted a cold. 
She claims she called appellant several times, told him of her condi- 
tion, and informed him she was gradually getting worse. He told her 
there was nothing the matter with her, that she would be all right, and 
all she needed was Christian Science. On May 6, another X-ray was 
taken and appellee went to see Dr. Welch, who exemined her. The next 
day was Sunday, and appellee testified she called appellant, told him 
she was very ill, and he told her to come to his office the next day 
and he would extract the root. She went to the office the next day 
With her husband. The office girl of appellant administered the anes- 
thetic. Appellant extracted the root. After it was extracted appellee 
became very sick. She was partly unconscious, chhtted blook filled her 
mouth, her jaww became rigid so she could not open her mouth. Appel- 
lant and her husband tried to get the bloo out of her mouth. pr. 
Welch was sent for and gave her a pantie tibeaton of morphine. 

She was removed to her home. She testified she did not remember much 
that took place in his office, nor that she had been removed to her 
home, nor anything that took place after she got there. She continued 
to get worse. There was a swelling on the side of her face, neck and 
shoulder. The next day appellant visited her and called Dr. Bloomfield 
to make en examination. She had a fever of from 100 to 104. Dr. 
Bloomfield prescribed for her but only made one visit. The next day 
Dr. Sehreffler, her femily physician, wes called. He testified he 
found she had osteomyelitis of the jaw, which was an abscess of the 
jaw; thet it was similer to a boil, was due to infection, and was a 
well recognized disease; that fever, chilliness and nausea, following 


* 
injury to a bone, are its symptoms; that it is a dangerous disease and 
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that good medical practice requires that it be opened and given drain- 
age; that there is danger of it causing death. On the following day 
appellee was removed to the hospital and Dr. Schreffler performed 

three operations for the purpose of opening the abscess, and cleaning 
secondary abscesses which developed. In order to do this it was 
necessary to cut through the side of the face or neck and three in- 
cisions were’ made Which left ugly sears. The @isease was arrested but 
the evidence shows that appellee since that time has practically no 
use of her jaws. ‘She can only open her mouth about three-fourths of 
an inch. Part of the time she has been fed by liquids through a tube 
inserted where a tooth had been removed. Repeikia After appellee left 
the hospital, for about one year, she paid weekly visits to Chicago 

to Dr, Gilmer, who was connected with the Northwestern University. He 
“treated her in an effort to open her jaws, but at the time of the trial 
she was only able to open them about three-fourths of an inch. Appellee 
proved the amounts she had paid for medical attention and hospital 
bills aggregating a considerable sum. 

At the conclusion of the trial and before the jury had brought in 
their verdict, appellee asked leave to amend the declaration so as to 
allege due care on her part which had been omitted from the original 
deciaration. Leave was granted and the amendment was made by inter- 
lineation. Before the motion for a new trial had been heard, or judg- 
ment entered, appellee withdrew this motion and the court entered an 
order expunging this amendment from the declaration. At the close of 
all the evidence a motion was made by appellant to direct a verdict 
in his favor which motion was overruled. After the motion for a new 
trial had been overruled, appellant made a motion in arrest of judg- 
ment which was overruled. It is claimed by appellant that this was 
error for the reason that the declaration did not state a cause of 
action because it did not allege that at the time of the injury appellee 
) was in the exercise of due care. 

. Many cases are cited in support of this contention. Appellee 
 ghoula have alleged that at the time of the injury she was in the exer- 
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Gise of due care. A declaration which omits this allegation is 
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defective and subject to demurrer. In this case, however, no demurrer 
was interposed. Appellant filed a plea of the general issue. For 
thet reason most of the cases cited by appellant are not in point. 

In Krauss vs. Ballinger, 171 Ill. App. 534, it was held that the 
question of contributory negligence and assumed risk did not arise in 
that case. This was a malpractice case in which an arm had not been 
properly set. It was held that if the appellants did not set the arm 
properly they might be liable even if appellee did not in every parti- 
cular carry out their instructions; that appellants might be liable 
if their treatment of the arm subsequent to the setting was improper, 
although the appellee did not in all respects carry out their in- 
structions. 

In Peters vs. Howard, 206 Ill. App., on page 619, the court said; 
"No claim is made by appellant that appellee did not exercise ordinary 
care, or that there was any contributory negligence on her part whit 
the burns were inflicted. The evidence discloses that she was not in 
& condition physically or mentally to exercise any control over her- 
self, so that while the instruction was theoretically erroneous in 
omitting the necessary requirements of ordinary care on her part, the 
proof shows beyond a doubt that she was in the exercise of ordinary 
care of a person in her situation, and that she was not guilty of 
contributory negligence." 

In the last case cited there was no allegation that the plaintiff 
was in the exercise of due care. They were both malpractice cases, 
and the rule there amnounced is applicable to the facts here present- 
6d. The evidence in this case shows that appellee went to the office 
of appellant, put herself under his care, and an anesthetic was ad- 
piniatered. She was practically unconscious while the root was being 
extracted. There is not a particle of evidence that she was not in 
the exercise of due care. 

There is another reason why the motion in arrest of judgment was 
properly denied. In Andrews vs. Chicago, Lake Shore & Eastern Rail- 
way Co., 222 Ill. 232, the rule is announced that if the declaration 
omits to allege dny substantial fact which is essential to a right of 
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action and which is not implied in or inferable from the findings 
which are alleged, a verdict for the plaintiff does not cure the de-~ 
fect, citing Foster vs. St. Luke's Hospital, 191 I11. 94. The con-~ 
verse of this proposition must also be true, namely, that if such 
material facts can be implied or inferred from the findings of those 3 
facts which are alleged a verdict for the plaintiff will cure the de- 
fect. This rule was also announced in Vose vs. Central Illinois Pub- 
lic Service Cos, 212 Ili. App. 105, 

In Baltimore & Ohio Reilway Co. vs». Then, 159 Ill. 535, on page 
536, it was said: "On behalf of appellant, it is urged that the mo- 
tion in arrest of judgment should have been sustained on the ground 
that there was no averment in the declaration, that deceased was in 
the exercise of due care at the time of the accident. Conceding the 
declaration to have been demurrable because of such omission, it does 
not follow that after verdict, a motion in arrest of judgment, based 
on such defect, should be sustained. Where there is any defect, im- 
perfection or omission in any pleading, whether in substance or in 
form, which would have been a fatal objection on demurrer, yet if the 
issue joined be such as necessarily required, on the trial, proof of 
the facts so imperfectly or defectively stated or omitted, and with- 
out which it is not to be presumed that the judge would direct the 
jury to give, or the jury would have given, the verdict, such defect, 
imperfection or omission is cured by verdict." To the same effect 
are Gerke vs. Fancher, 158 Ill. 375; Gzerniak vs. City of Chicago, 
161 Ill. App. 360; Foster vs. Shepherd, 164 Ill. App. 199; Bank 
Bernier vs. Illinois Central Railroad Co., 215 Ill. App. 5350; Paden 
vs. Chicago, Rock Island & Pacific Railway Co., 276 Ill. 62. 

In the case at bar the omission from the declaration of an allega- 
tion of due care on behalf of appellee was cured by verdict, and the 
court properly overruled the motion in arrest of judgment. 

It is next insisted that the court improperly refused appellant's 
motion to direct a verdict; that there is no evidence tending to show 
that appellant wag guilty of negligence or want of skill, or in the 
treatment administered by him, or that the injury complained of was 
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the result of any improper or unskillful treatment; that the court 
‘4mproperly refused to grant a new trial for the reason that the ver- 
dict is manifestly against the weight of the evidence. 

Appellant testificea to the circumstances attending the extraction 
of the tooth on April 17, 1922; thet she went home and felt all right 
for two or three days, when she felt a chilliness, a loss of appetite, 
was very weak, and thought she had contracted a cold. she called 
eppellant, told him how she felt, and he told her hot to pay any 
attention to it; that it was her imagination and she would be all 
right. She kept getting worse, and three or four days later could not 
get up alone and had to lie in bed; that she again called appellant 
and told him she felt nauseated, vomitted, could not sleep, was rest- 
less, and it was hard to raise her arms; that the second time she call- 
ed appellant he told her she was all right and needed Christian 
Science. She testified she called hig a third time on Sunday, May 7, 
and he told her to come down and he would extract the root. She went 
to the office ae watt day and made complaint vesmune Dr, Welch was 
not there. The office girl administered the anesthetic, the root was 
extracted, she became very sick, Dr. Welch was called, and she was re- 
moved to her home and continued to get worse. Appellant came the next 
day, and then sent Dr. Bloomfield. Dr. Schreffler was called and re- 
moved her to a hospital. She is corroborated in many respects by her 
husband, mother, sister, and at least one other witness. 

Dr. Sehreffler testified he called on her on May 12, 1922 She 
had a temperature of 104. Her neck was very much swollen around the 
jaw; she had a fakt pulse and the jaw was inflamed somewhat. He 
diagnosed her case as osteomyelitis of the jaw, a deep abscess of 
the jaw similar to a boil, caused by a bacteria infection, first of 
the bone marrow, then of the bone structure and small parts of the 
hera portion of the bone; that the symptoms described by appellee were 
the symptoms that indicate osteomyelitis to é professional man; that 
‘common medical opinion as to the treatment of osteomyelitis is to 
; 


en it and give it drainage; to attempt to delay the progress is 







dangerous; that it is a dangerous disease and may cause death; that 


treatment he gave her was an incision to get drainage; that if a 
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patient had osteomyelitis, whether or not it would be proper or im- 
proper treatment to extract the tooth while suffering from that 
disease, would depend a good deal on where the abscess was; that when 
he examined her there was some limitation in the motion of the jaw. 
Appellant in his own behalf testified thet when he extracted the 
tooth in June 1921, one was a molar, and he had to extract twice to 
get it; that there was no apparent difference in the size of the 
molar extracted in 1921 ana the one removed in 1922; that before ex- 
tracting the tooth in question he had an X-ray taken, which disclosed 
pus at the root, and that was the cause of the extraction; thet if it 
had not been extracted the pus would continue to go through the 
system; that the root did not project above the gums; that he told 
appellee to keep her mouth as clean as possible with antiseptic 
washes, and that he would remove the root at a later date; that it 
would then be much easier to do so, and there would be no danger of 
a fracture of the jaw; that from his experience as a dentist the root 
would come out easier after a certain length of time; that there was 
no fracture of the jaw when the root was extracted; that there was no 
definite way by which he could tell how long the infection had been 
at the. root; that it hed been there for some time because there had 
been a destruction of the bone around the end of the root, showing 
that the pus had eaten the bone to some extent; that pus does not 
affect the root in earlier stages, but affects the surrounding bone; 
thet it is almost universal to have swelling follow the removal of a 
molar; that the fact that she complained did not indicate there was 
anything out of the ordinary as the result of the extraction, or to 
indicate there would be any bad results following the extraction. In 
&ll cases where there is infection at the root it is common to have 
pain and swelling in the jaw following the extraction; that an 
extraction is always painful; that when the root was removed it was 
without difficulty, the jaw was not fractured; that after the removal 
of the root he washed out the socket and painted it with iodine to 
kill bacteria; that when he saw her the next day her face was swollen 


s 


and she complained of pain; that there was nothing unusuel in this; 
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that it occurs in ordinary cases of extraction; that the swelling 

was caused by the general physical condition of the patbant and the 
infection; that the manner in which he treated appellee was the usual 
and customary method of dentists generally treating patients where 
teeth are extracted. He testified thet he knew the general symptoms 
of esteomyelitis; that if there had been a violent injury to the bone, 
such as drawing a tooth, or something of that sort, and then these 
‘symptoms followed, they would indicate to an ordinarily careful end 
skillful dentist that osteomyelitis was or might be present, and if 
it was present, it required immediate attention; that if that disease 
was present in a well woman it would be good practice of dentistry to 
draw the remainder of the tooth when that disease was in the jaw; that 
it was considered generally by dental surgeons that when the disease 
was present anything that tended to excite the area wes dangerous 

and nothing should be done except to drain the pus. He then testified 
with reference to the various timeshe was called by appellee. 

Dr. Stansbury, a dentist, testified that the usual and cust onary 
way of treating a patient was first to make the field as sterile de 
possible, to paint the tooth with iodine, and remove the tooth; that 















after the tooth had been removed, the future treatment depended upon 
pireunstances; that if it was a serious case the socket should iene- 
times be packed, and the patient should return the following any ko 
have the socket washed out, and probably two days later come again, 

in fact the patient should come back until it was certain that every- 
thing was all right; that in his practice he had teeth break frequént- 


that it was not unusual for swelling to follow extraction; that’ 


we 


swelling was natural from the irritation caused by removing the tooth: 
shat generally a tooth is not removed unless it is infected that if 

| tooth is fractured and one-fourth of it remains in the jaw there 

S no specific time within which the root should be taken out; thet 

. will come out easier if even time; that if the patient wes unable 
come to the office after an extraction, and the dentist went to her 
louse and found her in bed, whether he called a physician would depend 
bon the circumstances; that osteomyelitis is a disease which every 


entist knows something about. 
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Dre Young, a dentist of ten years experience, testified that he 


had extracted hundreds of teeth that had fractured; that when he ex- 


tracted a tooth he first examined the tooth to see whether he should 


take it out; that he painted the field with iodine as a precautionary 
measure; that the presence of pus indicated there was a pus pulp in 
the tooth; that there are infections at the roots of teeth that are 
not caused by any treatment of the tooth; that it is proper practice 
to remove a tooth where there is pus at the base; that after a tooth 


preaks there is no set time within which the root should be taken out. 


It is easier to remove it by giving it time; that it is ordinarily 


impossible to get the root without injury; that dentists use their 
judgment, and nature tries to throw out the root; that he had extract- 
ed hundreds of teeth and never looked at the patient after an extract- 
iL0ne br. 

Dr. Bloomfield testified that when he saw the appellee, the right 
side of her face and jaw were swollen; that her temperature was 100 
to 101; that he examined her and advised her to use hot dressings; 
that the condition which he observed was caused by a tooth extraction 
due to trauma which means injury; that in the renoval of the tooth the 
dentist lacerates the which is necessary; that there was no frac- 
ture of the jaw in a that he would have found it if there 
had been; that the extraction of molars often causes swelling which 
is not unusual; thet the swelling usually subsides in a day or two; 
that the low resistance of the individual allows infection to take 
hold easier, and that the general physical condition would have some- 
thing to do with the swelling which he observed. 

The negligence charged in the declaration was that the appellant 
so unskillfully ed negligently conducted himself that by and through 


his want of skill and care, appellee was injured. We agree with appel- 


lent that the mere fact that there were bad results from the extraction 
is not sufficient to prove the negligence charged in the declaration. 
‘Sims vs. Parker, 41 Ill. App. 284; Quinn vs. Donovan, 85 Ill. 195; 
Bledgett vs. Nevius, 189 Ill. App. 544. In order for appellee to 


‘Fecover it was netessary for her to prove by a preponderance of tie 
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evidence the specific charges in the declaration, namely: ~ that 
appellant was unskillful, or negligent. It is insisted by appellent 
that in order to prove that appellant was unskillful and negligent, 

it was necessary to do so by the testimony of expert witnesses, and 
that such proof does not appear in the record. We do not deem it 
necessary to determine whether or not such negligence must be proven by 
the testimony of expert witnesses for the reason that if the judgement 
is sustained, it will have to be on the ground that the evidence of 
expert witnesses shows that appellant was guilty of the negligence 
charged. 

When appellee went to appellant and had her teeth examined he 
found a cavity in the tooth in question. An i-rey was taken which 
diselosed pus at the root. Appellant told appellee the tooth should 
not be fillea but should be pulled. We think, under the evidence pre- 
sented, this decision was in accordance with good practice in dentist- 
ry» When appellant attempted to pull the tooth, it broke off, and 
the evidence shows that this is not an uncommon occurrence, and is 
something that cannot be foreseen. He left the root in the jaw, 
waiting for usture to leosen it, when it might be removed with less 
€iffieulty than at that time. We think the evidence sustains this 
practice, and that in none of these acts was the appellant unskill- 
ful or negligent. 

After appellee went to her home she did not have any particular 
difficulty for three or four days, when she became sick, suffered 
considerable pain, had nausea, felt that she had a cold, and was con- 
fined to her bed. The evidence of the dentists who testify in this 
case is to the effect thet after a tooth has been extracted, it is 
proper practice for the dentist to have the patient come back from 
time to time and administer such treatment as may be necessary until 
the socket has fully healed. This was not done by appellant. ‘hen 
appellee became sick she called appellant and told him her symptoms 
end asked him if it could be on account of the root. He said he did 
not think it was, and he thought it would be all right. She continued 

s 


to get worse and ealled appellant the second time, told him she was 
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getting worse, and she wondered what was the matter. He replied that 
all she needed was Christian Science and she would be all right. still 
later she again called and told him she was very ill, and he told her 
she would have to come down and have the root taken out. She went dow 
the next day and an Z-ray was taken. What the X-ray showed does not 
appear from the evidence. On May 8, almost three weeks after the 
tooth was extracted, the root was taken out. During ell this interval 
appellant did not see appellee on but one occasion, which we just 
prior to the time the root was extracted, although he had been re- 
peatedly called. It appears from the evidence that it wes proper and - 
necessary practice for him to have looked after the patient to see 
that she was getting along all right, knowing thet she had pus at the 
root of her tooth. He entirely neglected her and did not respond to 
her repeated appeals. Whether under the evidence this was proper 
practice, and whether he neglected her, were questions of fact for the 
jury, and we cannot say that the jury was not justified in holding 
that he was negiigent in this respect. 

The evidence shows that osteomyelitis is a disease well Imown to 
physicians and dentists; that it sometimes develops very rapidly, is 
@ dangerous and sometimes a deadly disease; that it has well defined 
symptoms; that those symptoms appeared in appelice, and she told 
appellent what the symptoms were. Appe@lant testified he was familiar 
with osteomyelitis end knew its symptoms. The evidence shows that 
when a patient is suffering from osteomyelitis, that nothing should be 
done to the injured area; that the proper treatment is to make an open= 
ing at the point of injury and drain the pus. When appellee went to 
appellant's office to have the root extracted, he learned from her, and 
according to her testimony she had toid him prior thereto, the symptoms 
from which she was suffering. On that morning she had been confined 
to her bed and had to be assisted to the office. It is apparent from 
the evidence that if the appellant was the skilled dentist he claims 
jhe was, he should have recognized the symptoms which appeared and about 
which he had been told, and that it was not proper dental practice for 
him to disturb the seat of the difficulty. Yet he proceeded to extract 
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this root, and as a result appellee's mouth immediately became filled 
With clotted blood, her jaws became set, she could not open her mouth, 
and her jaws have remained in practically that condition ever since. 
At that time she was in a semi-conscious condition, and she testified 
she did not know when she was taken home, or what occurred after she 
got there. There is sufficient evidence tending to prove the charges 
of unskillfullness and negligence against appellant, to justify the 
trial court in refusing to direct a verdict. It is only when the 
verdict ig manifestly against the weight of the evidence that this 
eourt is justified in setting aside the verdict of a jury. We have 
given this case considerable care and attention. We are convinced 
there is sufficient evidence to justify the jury in believing that 
appellant, not only was unskillful in his treatment of appellee, 

but also that he was negligent and careless in that treatment. For 
these reasons we do not feel justified in reversing the judgment on 
account of the evidence. 

Complaint is made of the eighth instruction given on behalf of 
appellee. This instruction recites the various facts which are nec- 
essary for the jury to determine before appellee would be entitled to | 
@verdict. The complaint is that it direéts a verdict and suthorizes 
a recovery for negligence generally without limiting the right of re- 
eovery to the negligence charged in the declaration. We do not think 
there is any merit in this contention. The instruction follows the 
allegations of the declaration, and tells the jury that if they be- 
lieve from the evidence that the appellant did not extract and treat 
the tooth with the skill, knowledge, care, prudence and caution which 
an ordinarily skillful, prudent and careful dentist would exercise 
under similar circumstances, and by reason thereof the appellee was 
injured, she is entitled to recovery. we fina no error in this in- 
struction. 

The fifth instruction on behalf of appellee told the jury that 
under the law the husband of appellee was a competent witness, and if 
they pelievea his testimony was fair, was not unreasonable, was con- 


sistent in itself, and the witness had not been impeached, then they 
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had no right to disregard his testimony merely from the fact that he 
wes related by marriage to the appellee. The objection is thet it 
Singles out and calls particular attention to this witness; that his 
eredibility should be determined by the same standard as is applied 
to any other witness; thet if this instruction is good, a similar in- 
struction could have been given for the mother and sister of appellee 
and any other witness. An instruction almost identical with the one 
in question was approved in North Chicago Street Railway Company vs. 
Wellner, 206 Ill. 272. 

the sixteenth instruction refused on behalf of appellant, told 
the jury that before appellee could recover, she must prove, by ex- 
pert evidence of dentists or doctors, that her injury complained of 
resulted from want of ordinary care and skill practiced by reasonable 
and skillful dentistjin that locality. Appellant's instructions 
eighteen to twenty three informed the jury what must be proved in 
order to entitle appellee to recover, and even if it should be con- 
ceded that the sixteenth instruction stated a correct rule of law, 
its substance was covered by those given. 

It is next insisted that the damages arz as assessed are excess- 
ive. If the appellant was giilty of the negligence charged in the de- 
claration, and appellee as a result thereof was required to pay the 
anount s which the evidence shows she did pay in order to be cured, 
end she had to endure the pain and suffering which the evidence shows 
she did endore, and the outside of her face was permanently disfigured, 
and the operation of her jaws is now limited, we do not think it eqn 
be suecessfully claimed that the judgment is exeessive. 

We find no reversible error and the judgment is affirmed. 

Judgment affirmed. 
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STATE OF ILLINOIS, 
. SECOND DISTRICT. SS. |, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 

the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix, the seal of 
said Appellagé Court, at Ottawa, this tad day of 


Lp | wi the year of our Lord one thousand 











nine hundre 








Me Agel | high oa 1 


ep Sey 


arity if 


i 
et 








Begun and held at gOttawWa, on Thhesday 








the sé¢vegth day of 


r our ord: © 


and twe Pive, wijthim and- 
State o be aay 


: 


thousand 


Ppresent--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M, imo, Insite. 
JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 3. 1995 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7357 October Term, 1924. 8 


Alfred Totel, appellee, 
Appeel from Circuit Court of 


vs. 
La Salle County 


W. C. Vittum, appellant, 


238 1.A. 645 


This is a proceedi ng in attachment, in which a jury found the 


Jones, P. Jd. 


issues in attachment and upon the merits in favor of appellee. A 
verdict for $3001.90 was returned. Appellee remitted the sum of 
$51.90. Judgment was then entered upon the verdict for 42950200 and 
costs. General and special execution was ordered. 

The grounds set up in the effidavit for attachment were (1) that 
the debt was fraudulently contracted and (2) that sppellant was about 
te conceal, assign or otherwise dispose of his property so as to hinder 
or delay his creditors. The declaration contained the sommon counts 
and two special counts, 

Prior to 1912 a plan to construct an electric railroad in 
la Salle County from Ottawe to Mendota was being promoted. A man by 
the name of Dodge was then the central figure in the enterprise. A 
number of persons owning lands in the vicinity of the proposed line 
were also actively interested. The corporate name of the railroad 
company was the La Salle County Electric Railroad Company. Consider- 
able progress had been made in acquiring right of way, grading road 
bed, building culverts and bridges and other necessary work. Certain 
stock and bonds of the company had been issued. About the dete above 
mentioned, the company encountered serious financial difficulties and 
Mr. Dodge admitted his inability to carry out the project. The land- 
owners were not willing to abandon the enterprise and began a search 
for someone to carry it on. Accordingly H. F. Butterfield, one of the 
landowmers, after talking with some of his associates called appellent 
by long distance telephone from Mendota and asked him for an appoint- 
ment at his office at Ottawa. The appointment was meade. Butterfield, 


Dodge, and others, thereupon called upon appellant, who had no pre- 


vious interest in the railroad. They expleined briefly to him their 
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difficulties and asked him to use his best efforts in assisting the 
farmers slong the line in equipping and completing the railroad. The 
records of the company were placed tn is hends and it was revealed 
through them, es well as from other information received by him, that 
Share was outstanding indebtedness against the company amounting to 
approximately $40,000. $130,000 of bonds had been sold end there 
was no money in the treasury. Vittum wes a real estate man and not 
@ railroad man. He told the men who had come to see him that he knew 
nothing about railroad building; that the proposition was one of con- 
siderabl> magnitude; and before he would undertake to handle the pro- 
position he must be given sufficient time for investigation. He was 
acquainted with S. Le Nelson, President of the Peoria City Railway 
Company, who had been associated with the MeKinley system. Vittum 
went to Peoria to see Neison and had a conference with him lasting 
all afternoon. Nelson gave him a letter to the C. F. Child's Bond 
Company of Chicago. Vittum took the letter and went to the office 
of said company and was introduced to George W. Sturtevant, its 
engineer. He talked over the proposition with him, (Sturtevant). 
They decided that it was necessary to get in touch with a railroad 
building contractor and accordingly got in contact with the Central 
Engineering Company and Mr. Sturtevant introduced Vittum to one L.U. 
Highland, the president of said company. After spending about thirty 
days® time in investigation and conferences Vittum decided to under- 
take the completion of the railroad and so notified the landowners. 

The financial situation was such that it was necessary to work 
out a reorganization. A plan was formmisted which among other things 
contemplated the issuence of $200,000 of 7% cumulative preferred 
stock. Numerous meetings were held, which were attended by those 
interested in the project. There were two meeting at Prairie Center, 
one at the town hall in Wallace Township, two meetings in the court- 
house and one meeting at the Woodman Hall in Wallace Township. 

The meeting at the last mentioned place was held paiiesnt to 


the following notice, callea plaintiff's exhibit #3, to-wit: 
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"Ottawa, Illinois Merch 6, 1913. 


Mr. Alfred Totel, 
Ottawa, Ill. 


Dear Sir: 

A meeting of all interested in the La Salle County Electric 
Railroad will be held at Woodmen Hall, in Wallace township, on 
Monday night, March 10th, at 7 o'clock, at which you are earnestly 
requested to be present. The writer desires to see you in the mean- 
time and give you some details concerning the affairs of the com- 
pany so that you may be able to inform others whom we may be unable 
to reach by letter. 

The contract for the construction of the road and rolling stock 
end the placing of the same in operation is already signed, and on 
Monday next its performance will be guaranteed by a $100,00 surety 
bond signed by the New England Casualty company, one of the best 
guaranty companies in this country. Before the railroad company 
can comply with its pert of the contract it is necessary that one 
condition be met, viz: The payment of all outstanding bills and 
obligations slready created for work done snd materials furnished. 
And it is now up to the pa rties slready interested in the road, and 
to be benefited by it, to make the project a success by procuring 
enough subscriptions to the preferred stock to raise funds to pay 
the present outstanding claims, which as you know will not be money 
lost, but simply pa ying for what is already on the ground, sand 
which could not be reproduced there for less than the amount expend- 
6d, including these present claims. 

Many other matters sre to come before the meeting including 
the selection of nemes to be voted on for directors of the companye 
All parties interested should be present at this meeting and get to 
work, so that final arrangements can be made and work started at 
once. Don't forget the time and place of the meeting, as your 
presence and active co-operation can and will do much to make this 
undertaking a success. 


~ 


Yours truly, 
W. Cc. Vittum. = 
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Exhibit #3 was written at end sent from the office of A.E. Butters, 
one of the attorneys for appellee, who also acted ss attorney for 
the reilroad company and various landowners. He attended the meet- 
ing at the Woodman Hall and afterwards signed and became a party to 
plaintiff's exhibit 4, which we set out in full as follows: 


"We, the undersigned owners of lends adjacent to the line of the 
La Salle County Electric railroad, for the pmrpose of making it 
possible for said company to resume operations at once for the com- 
pletion of said road, and in consideration of the general benefits 
to be derived by us therefrom, hereby agree to take over forty 
thousand dollars ($40,000.00) of the two hundred thousand dollars 
($200,000,00) of 7 per cent. (7 per cent) cumuletive preferred 
capital stock of said compeny, and to execute therefor our promis- 
sory notes for the sum of two thousand dollars ($2,000.00) each, 
dated May 1, 1913 and payable Mey 1, 1914, with interest at 6 per 
cent, (6 per cent) after November 1, 1913. Certificates for said 
capital stock shall be issued in sums of one thousand dollars 
($1,000.00), and shall be hela for the equel benefit of all of 
the subscribers when sold. Said promissory notes and the proceeds 
derived from the sale thereof shall be deposited in a bank to be 
designated by W. C. Vittum, and the money when paid upon the obliga- 
tions of said compmy for labor and material shall be checked out 
by said Vittum, and later reported to end accounted for to the board 
of directors of ssid company. 


"Dated st La Salle County, Illinois, April 24, 1913. 


We C. Vittum, Alfred Totel, 

H. F. Butterfield, Thos. O'Donnell, 

H. Le Eastegard, A. E. Butters, 

Pat. Woods, A. F. MeLechian, & 
A. QO. Kellogg, , Frank Hackman, 

“Acheah E. Ince, Theron Adair, 

Henry T. Thorsen, Wme Conger, 


C. F. Battles, 7 W. J. Willshay, 
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Louis Willey, A. T. Kember, 
John Ae Wilson, 
State of Illinois, County of La Salle, ss. 

W. C. Vittum, being first duly sworn according to law, deposes 
and says that in consideration of the obligations of several sub- 
scribers to the annexed paper he will use his best possible endeavors 
to resell; for the equal benefit of all subscribers, the forty 
thousand dollars ($40,000.00) preferred capitel stock of the LaSalle 
County Electric Railroad Company to be taken over by them as in said 
paper provided. 

W. C. Vittun 
Subscribed and sworn to before me, this 25th day of April, 
A. D. 1913. 


J. Elbert Keeler, 
(Seal) Notary Public." 


Neither of the said exhibits sare ambiguous in any respect. 
They disclose a plain purpose to raise $40,000.00 with which to pay 
the outstanding indebtedness against said company to the end that 
other necesssry srrangements for the construetion of the road might 
ultimately be made. 

The meeting at the Woodman Hall was numerously attended and 
was addressed by various persons including Vittum and Butters. The 
plan for raising the $40,000.\)was unanimously agreed upon. After the 
agreement (plaintiff's exhibit #4) had been signed by those whose 
names are attached thereto, an effort was made to obtain the notes 
of the pserties. Some were obtained and some were not. Among those 
obtained was that of appellee. This note was sold and transferred 
to the First National Bank of Ottawa, together with two other notes, 
all of which aggregated $5,000 and after allowing discount thereon, 
realized $4862.50. No other moneys were ever obtained through the 
landowners' notes so given. It appears that the failure to realize 
upon them was due to the refusal of the banks to discount them. Some 


of the signers, including Vittum and Butters, did not give their notes, 
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and according to the undenied testimony of appellant, such omission 
was due to the fact that Mr. Butters suggested that there was no 
occasion for the deposit of said two notes. However, they were in- 
cluded in the list of subscribers, and were offered for sale to 
the banks of Ottawa, Triumph, Troy Grove and Earlville. The proceeds 
of the notes so sold were applied to the pa yment of outstanding 
indebtedness, Inasmuch as said outstanding indebtedness was about 
$40,000, 90% of it was left unpaid. The company was never properly 
Pnanced and construction was not completed. Appellee paid his note 
_after maturity and then brought this suit ageinst appellant. 
It is contended by appellee that the whole scheme was a fraud 
on the part of appellant to obtain appellee's note and to negotiate 
it; and that the fraud practiced by appellant consisted of material 
orel and written misrepresentations, (1) as to the existence of a 
binding contract with a construction company, (2) as to the number 
of signers the agreement should contain before it would become 
effective and (3) as to a promise not to negotiate the said note 
prior to the making of a contract to complete the rosd. 

It is asserted by appellee that at the time plaintiff's exhibit 
#3 was written, no contract for the construction of the road had been 
Signed and that at the meeting et the Woodmen Hall on Merch 10, 1913 
Vittum orally stated that he had such a contract and that he had 
in his hand a bond for $100,000.00 signed by the New England Casualty 
Company, guaranteeing the performance of the contract, when in fact 
no such bond had been executed. It is further asserted by appellee 
thet Vittum stated that unless the agreement was signed by twenty 
men, each of whom would give his note for $2,000, the agreement 
would be null and void; that the notes would not be cashed but 
would be hela merely as security; and that he would sell the pre- 
ferred stock issued to the signers and thus obviate the necessity 
of ever disposing of the notes. 

Nineteen signers end not twenty were obtained and two of them 


gave their notes for $1000 each, instead of $2000. H. F. Butterfield, 
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who was very active in his efforts to procure the reilroad, testi- 
fied thet he informed appellee of this situstion at the time the 
‘latter gave his note, and that he (Butterfield) agreed that he 
would make up whatever deficiency there was in the subscriptions 
and that, with this information, appellee signed the note. 

In support of the contention of appellee that the statements 
attributed to appellant were actually made, testimony was offered 
tending to show that plaintiff's exhibit #4 was not in the same 
condition when offered as it was when it wes signed, and that when 
it wes being circulated for signatures, it consisted of three sheets 
of typewritten matter, the first one of which contained a recital 
of facts similar to those contained in plaintiff's exhibit #3. 
Appellee testified that he remembered looking it over and what was 
on the first page was exacjly the same as what was on plaintiff's 
exhibit #3; that the three sheets were fastened together with little 
brass split tacks and that he stubbed his thumb against one of the 
tacks, Plaintiff's exhibit 4, as it was offered consists of but 
two sheets of typewriting with a dark colored paper cover such as 
is often placed on legal documents. The cover extends over the beck 
of the second sheet and there is @ short piev about three-quarters 
of an inch wide extending over the first page. The manuscript and 
cover are held fogether by two rivets in the customary fashion, so 
that the pages sre fastened at points near the top thereof. 

Testimony was also offered tending to show tha t the document 
when offered was in the same condition it was when it was signed. 
The trial court certified it to us for our inspection. The cover and 

the first page, being the page containing the signatures, ere soiled 
and stained and have the appearance of a document which has been 
ecirouleted and much handled. The cover is wider than the typewritten 
pages. The instrument shows that it was folded in the or@inary way 
documents of this character are folded. The edges of the cover at 
the points where the instrument was folded are perceptibly worn, 


and the document has the appearance of having been carried in a 
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pocket for a considerable time. The paper of the front page 
under the flap is white and unstained and the paper below the 

flap as we have already stated is colored and stained. To us the 
general appearance of the document furnishes conclusive corroboration 
of the testimony of the witnesses, who stated that plaintiff's 
exhibit #4 is now in the same condition that it was when it was 
signed by the various parties thereto. More than that, we deem the 
statement that there was an additional page containing the contents 
of plaintiff's exhibit #5 as altogether improbable. Our further 
discussion of the case will indicate the reason of our view. 

It will be remembered that numerous meetings were held 
looking toward a pian to rehabilitate the enterprise after the 
admitted failure of Dodge. The outstending %40,000 indebtedness 
was an ever present obstacle. The danger of suits by creditors was 
a threatening one; and this was the situation when plaintiff's 
exhibit #3 was written. The notice does say that a construction | 
contract had already been signed but it does not sey that a 
$100,000 surety bond had been signed. It states that it would be 
Signed on "Monday next". The statement that the contract had 
been entered into wes of course one as to an existing fact, but the 
statement that a $100,000 surety bond would be signed "next Monday" 
was @ statement as to something to be done in the future. The 
notices contained the sakisekm salient statement that "before 
the railroad company can comply with its part of the contract 
it is necessary that one condition be met, viz: The payment of all 
outstanding bills and obligations already created for work done and 
materials furnished. And it is now up to the parties already 
interested in the road and to be benefited by it, to make the 
project a success by procuring enough subscriptions to the preferred 
stock to raise funds to pay the present outstanding claims,” etc. 
There can be no concealment of the fact that the object of the 

meeting was to raise {40,000 with whieh to pay the outstanding 


claims and that the landowners were expected to raise this money, 
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9. 


They were given plainly to understand that unless the money was 
first raised, nothing further could be done toward the completion 
of the road. 

It is claimed by witnesses for appellee that during the 
meeting at the Woodman Hall, appellant not only claimed he hed a 
pinding contract for the construction of the road, but that he 
also had with him a surety company bond for %100,000 guaranteeing 
the performence of the contract, On the other hand it was 
testified to by witnesses for appellant that he made no such state- 
ment; but thet he did have with him and exhibited a surety company 
bend for $10,000, which guaranteed that upon the payment of the 
outstanding indebtedness the surety company would enter into «a 
bond for $100,000 to guarantee a contract for the completion 
of the railroad, That appellant mmmk had such a $10,000 bond 
is not denied or even questioned and we think there is little 
doubt that it is the bond which was exhibited at said meeting. 

He testified that he had submitted this bond to Mr. Butters 
before the meeting and that Mr. Butters was at the meeting and 
heard him speak of such bond. This evidence was not contradicted. 
The testimony that Vittum exhibited a $100,000 bond cannot easily 
be reconciled with the existing facts known to everybody who 
attended the meeting. Everyone seems to have understood that 
the object of the meeting was to raise $40,000 to enable the 
railroad company to enter into binding engagements for the 
completion of the road. Therefore testimony that appellant was 
at a meeting urging the landowners to raise $40,000 to accomplish 
a thing which has already been done, is unreasonable. 

Just when the agreement was signed by the respective 
parties is not clear. It bears date April 24, 1913. ‘The last 
signature must have ioon affixed sometime after that date. The 
signers were visited at their various homes and places where they 


could be found, by appellant, who was generally accompanied by 
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Butterfield and Pat Woods. The date of appellee's note is May 
1, 1913. On the strength of the signed agreement and the execution 
of various notes, a contract between the railroad company end the 
Centrel Engineering Company through the said Highland, as President, 
was entered into on May 21, 1913. Much stress is laid upon the 
statement contained in plaintiff's exhibit #3 that a construction 
contract head already been entered into when in fact it was not 
executed until the last mentioned date, May 21, 1913 or a little 
more iver three months subsequent to the date of said exhibit. It 
is urged that such incorrect statement tenis at least to show bad 
faith on the part of Exe appellant. Wo very definite explanation 
is made for such inaccurate statement, Appellant, however, 
testified that he did not read over the notices after they were 
written; that they were sent out from the office of Mr. Butters; 
that at the meeting at the Woodman Hsll he explained to all those 
present that he had made arrengenents with a construction company 
to enter into a contract for the completion of the road end for the 
giving of a $100,000 bond to ren completion, but that these 
things were dependent upon the ability of the landowners to first 
take care of the outstanding indebtedness. He further testified 
that he stated he had procured s $10,000 bond to assure the 
execution of said contract and bond when the outstanding 
indebtedness had been cared for. The record shows that Thomas 
O'Donnell, William J. Willshay and Howard Butterfield , all 
landowners and signers, corroborated appellant in his version of 
what was said by him at said meeting. 
There were several witnesses who testified that nothing 
was said at the meeting ee $10,000 bond. Among these who 
so testified was the said Pat Woods. Yet A.D. Peterson, a court 
reporter of Chicago, produced his original notes taken on the trial 
/xamnix of the case of Logsden v. Thomas O'Bonnell in Chicago and 
testified that Woods had sworn thet Vittum stated at the Woodman 


‘Hell meeting that he then had a $10,000 bond and would have a $100,000 
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healt execsted "if we got this 40,000 cleaned up". 
. We are unable to perceive how appellee or anyone else 
was he jared by the alleged misrepresentations of Vittum that he 
nly had a $100,000 bond and s binding construction contract. 
itn view of the fact that he actually hed « $10,000 bond guaranteeing 
‘the execution of both a construction contract and s $100,000 bond, 
= are much inclined toward the belief that the recital of what oceurred 

as given by appellant and his witnesses, is more accurate than that 
given by appellee and his witnesses. But if we were of an spknian 
opposite view, and were of the opinion that misrepresentations were 
made, we would, nevertheless, be forced to the conclusion tha t no 
one wes misled by such statement. There is no possible way to avoid 
the belief that everyone connected with the transaction knew that 
whether the contract had been executed or not, it would have no 
binding force upon anyone until the $40,000 of existing indebtedness 
had been gotten out of the way. Plaintiff's exhibit #4 expressly 
asserts it. The testimony of all the witnesses concede it and 
the surrounding facts and circumstances prove it. 

One rule always adhered to is, that to enable a party 

to set aside a contract, the representations alleged to be false 
must be relied upon in entering into the contract. (Hooxer v. 
Midland Steel Co. 215 Ill. 444; Douglas v. Littler 58 Ill. 342.) 

It is urged upon us with seeming seriousness by counsel 

for appellee that the notes were not to be sold, but were to be held 
in some manner as. security for the payment of the outstanding 
indebtedness and ultimately returned to the makers. We can con- 
ceive of no basis for this contention. It is true that the second 

page of the agreement contained a promise under oath by Vittum 

that he would "use his best endeavors to resell for the equal 
benefit of the subscribers” the preferreé stock subscribed for by 
them. He did not agree that he would sell it or that in case of 

his failure to sell it, he would return the notes. But there is no 
use to argue this point at any length because mf the agreement 


expressly provided what should be done with the notes; 
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it was thet the notes and the proceeds derived from the sale e 


thereof should be deposited in a bank by Vittum and the money paid 


out on the obligations of the company. The evidence shows that 


the makers knew there was an effort being made to sell their notes 
soon efter they were given. One of counsel for appellee accompanied 
Vittum to the benk and assisted him in negotiating all of the notes 
that were sold. He went further than that. Being familiar with the 
situation as it then existed, he advised appellant concerning the 
application of the proceeds of the notes to the payment of in- 
slibincas. He even wrote checks in payment of portions of the in- 
debtedness, signed Vittum's name and endorsed upon the back of the 
eheck his guarantee of payment. There can be no doubt that every- 
body at that time was in perfect accord with the purposes of the plan 
and the methods of carrying it out. 
Counsel for appellee give a mistaken interpretation of the 

effect of the so-called agreement, plaintiff's exhibit #4. They 
urge upon us that such agreement is a joint agreement. We do not 

so consider it as far es it relate& to the individual liability of 
the Signers. The moving consideration was to get promises for 

the payment of $40,000. Each person obligated himself to execute 

his note for $2000. Certificates of stock were to be executed 

and held for the equal benefit of all the subscribers when sold. 
No one was personally liable on the note of any other subscriber. 
There was no guarantee or promise that all of the makers should 

prove to be solvent or that their notes could be discounted at a 

bank. There was not even a promise of delivery of stock to them. The 
stock according to the agreement was to be pooled and sold, if possible 
for the common benefit of all of the subscribers. When it came to 

the execution of kx his note, appellee knew that two of the 


subscribers had piven their notes for {$1000 each instead of $2000 


and that there were only nineteen subscribers. Butterfield, who 


appears from the record, to have been both solvent and responsible, 
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stated that he would personally make up all deficiency in 
subscriptions. Appellee having given his note under such cir- 
cumstances cannot now be heard to complain, even though it was 
the original understanding that there should be twenty subscribers 
for $2000 each. 

When appellant received the notes, they were not payable 
to him. They were payable to the order of the LaSalle County 
Electric Railroad Companys They were endorsed in blank by the 
railroad company, per W.D. Weaver, Jr., President. They were sold 
to the bank and deposited in @ special ascount in the First 
Nationel Benk of Ottawa and were applied to the payment of out- 
standing obligstions. None of it went to the appellsent except 
certain small items used in defraying his necessary expenses in 
comnection with the enterprise. We have examined the record 
and there does not appear to be any misappropriation of funds. 

Taking the evidence as a whole we are unable to find a 
single circumstance that indicates a design on the part of appellant 
to defraud. The enterprise was not his offspring. He was called 
in to aid it in its extremity, by the men who are now pursuing hin. 
He worked out a plan or reorganization which might have rehabilitated 
the road, had the landowners been able to carry out their part of 
the program. Because of their failure to raise $40,000 the 
venture failed. Appellant never made a cent out of it. He 
accounted for all the money he received; he paid it out 
exactly as he was authorized to do, and now when the promotional 
venture of appellee and his associates has proven a failure, he 
seeks to recover his loss from appellant, who never claimed title 
to the note, nor to any of its proceeds. He wes simply en agent 
vested with power to sell and to disburse the proceeds of the notes. 

Appellent testified that at the time the attachment writ 
was served upon him and a levy meade, he owned real estate in the 
city of Ottawa worth between $40,000 end $45,000 above all en- 


cumbrances thereon; that he had an equity in Texas property worth from 
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$20,000 to $30,000 and that his endebtedness ether than mortgage 
“indebtedness aia not exceed $1000. 

When and under what circumstances a debtor should be 
regarded as about fraudulently to dispose of his property so as to 
authorize an attachment is generally to be determined by the facts 
in the particular casé. As was said by the Supreme Court in 
D@bree Watch Case Co. v. Young, 155 Ill. 226, "If the design hed 
been formed by the debtor, and preparation was being made to carry 
it out, whether it was to be executed at once, in a day or 4 week, 
could make no difference. In either event a creditor would be 
justified in taking out an attachment." But it cannot be doubted 
that the design or intent must be proven by direct evidence or by 
facts and circumstances from which an implication may arise. In 
this case no effort at all was made to prove such design by direct 
evidence, but to raise an implication of fraud, there was offered in 
evidence two deeds conveying a portion of appellant's property. ; 
One of the deeds was executed about fifteen months subsequent to the 

date of the affidavit of attachment and the other approximately two 
years subsequent thereto. There was also offered in evidence 

two trust deeds, one of which was for approximately $6,000 and 

was executed five months after the execution of the attschment writ, 
The other trust deed was for $8,000 and was executed three years 
before the attachment suit was begun. The evidence does not even 
tend to show a design to conceal, assign or othetwise dispose of 
his property in fraud of creditors. (Dubree Watch Case Co. ¥. Young, 
supre.) It is undenied that appellant, at the time of the trial, 
was possessed of property of a value largely in excess of his 
indebtedness including the claim of appellee, and that his home, 
worth $7500, was unencumbered. 

Because of our views concerning the merits of the case 
as well as concerning the issue in attachment, this cause: must be 
reversed and remanded, but in order that a second trial may be 


free from certain errors, which were committed in the last one, we 
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will briefly comment on such errors. Counsel are always to be 
permitted to draw reasonable inferences from the evidence and are to 
be given considerable freedom in argument, but they should never 
transgress the well established rules of legal ethics by discourteous 
or disrespectful conduct toward the court, oppesing counsel, litigant 
or witness. The apparently deliferate effort of counsel for 

appellee to show that Vittum had been indicted by @ grand jury and 
that Highlend had been in the penitentiary twibe, can only be 
interpreted as an attempt to inflame the jury against appellant. 
Highland was not ea witness at the trial snd Vittum's only 
acquaintance with him was the direct resuit of an introduction 
given by Mr. Sturtevant, of C.F. Child's Bond Company, in consequence 
of a letter from the President of the Peoria City Railway Company. 
When counsel will say to opposing counsel "Oh hell, what are you 
talking about?” and characterize the conduct of opposing counsel 
with such language as “raring around here like a stud horse in a 
barn", he ought not to expect a court of justice to sustain a verdict 
which might possibly be rendered gs a result of his misconduct. 
Courts have repeatedly criticised counsel for making comments upon 
the answers of witnesses, except in argument before a jury. We 
hesitate to go through the list of objections made against the 
conduct of appellee's counsel. It is sufficient to say that we 
believe each and every one of them is well taken and fant that 
they constituted sufficient ground, without anything else, to 
have justified the trial court in granting a motion for a new trial. 
(Perlin & Orendorff Co. v. Seott 137 Ill. App. 454; Eshehman v. 
Rawelt 298 Ill. 192; People v. Black 317 Ill. 603.) 

In view of whet we have said about the knowledge possessed 

by appellee at the time he signed the note in question, his first 
instruction should not have been given. Appellant's refused 


instruction No. 19 shovld have been given. Had it been given there 


would have been no occasion for the appellant's refused instructions 
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Complaint is made by appellant of the failure of the court to 
give his refused instruction No. 26. This instruction told the 
jury thet if Totel was informed that twenty men had not signed 
exhibit #4, and that having possession of such information, he ex- 
ecuted his note and thereafter informed the First National Benk 
of Ottawa that said note was a valid note against him andi that 
it might be cashed “then and in such case it will be the duty 
of the jury to find a verdict for the defendant Vittun.” 

The language inelyded within the quotation marks makes the 
instruction a doubtful one. If it had sconeluded by directing 
the jury that the failure, under such circumstances, to obtain 
the signatures of twenty subscribers of {2000 eeeh would not 
justify a verdict in favor°’of plaintiff, it would have been such 
an instruction as the court should have givén under the evidence 
in this case. 

Complaint is also made of the Court's refusal to give a 
number of other instructions. We think counsel for appellee 
tendered entirely too many instruétions. The substance of many. 
of the refused instructions are contained in other given instructions, 


The courts of this state have frequently pointed out the 


impropriety of so many instructions. Substantial accuracy ought 


not to be expected of a trial judge when he is deluged with a 
mass of tendered instructions. 


Por the reasons herein indicated this cause is reversed 


and remanded. 


Reversed and Remanded. 
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SePATH OF ILLINOIS, | ss 
SECOND DISTRICT. ae I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix phe seal of 


said late Court, at Ottawa, this SE day of 
- yf the year of our Lord one thousand 


nine hundred nty- fY“V“s 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the seventh day of 
April, in the year of our Lord one thousand nine hundred 


and twenty-fiv¢d, wgthin/and fo: the Segond District of the 





State Of Tilligois ( ; F mK 









JONES, Pres iiing/Justipe. 


Hin. AUGUSTUS Af PARTLOW Justice. 


JUSTUS L. JOHNSON, Clerk. 


Hoods WELTER, Sherif? 
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BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 3 1995 the opinion of the Court was filed in the 
Gilera ’s office of said Court, in the words and figures 


rOLlowing, to wit: 
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Agenda No. 10 . General No. 7448 
he 
‘ id 


The People of the State of Error to County 
Illinois, Defendant in Error, Court of Bureau 

eS County. 

F, Ve 

- Jacob Heitz, 


Plaintiff in Error, a 3 S oe 6 4 5 


‘Jones Pode 


E This is a writ of error by Jacob Heitz, plaintiff 
Ban error, to review proceedings in the county court of Bureau 
County on an information filed in that court on May 8th, 1924 
ey the State's Attorney against Jacob Heitz, Charles Villiams 
and Barney Williams. The information contained two counts. 
The first count charged that the defendants, on May 8th, 1924, 
“eat and within said county of Bureau in the state of Illinois 
did then and there unlawfully transport intoxicating liquor 

L while the said county of Bureau was then and there Prohibition 
‘Territory; contrary to the form of the statute in such case 
made and provided, an@ against the peace end dignity of the 
same Peophe of the State of Illinois." The second count 

- eharged that the defendants, on May Sth, 1924, “at and within 
the said county of Bureau in the state of Illinois, did then 
and there unlawfully have and possess intoxicating liquor for 
_ the purpose of selling, bartering and furnishing the same in % 
" violetion of the provisions of an act entitled "An Act to 
restrict the manufacture, sale, transporation, possession 


and use of intoxicating liquor, aiding thereby in establishing 







uniformity in State and Federal laws in regard thereto,’ 

‘(in force July 1, 1921),while the said county of Bureau was 
then and there Prohibition Territory contrary to the statute 
| against the peace and dignity of the same People of the 


ate of Illinois." 
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4 nolle prosequi was entered as to Barney Williams, and Charles 
Williams was admitted to bail without sureties. Plaintiff in 
error, Jacob Heitz, was tried alone and convicted on both counts. 
‘A notion was made to quash the information wal each count thereof, 
which was denied. Such ruling is assigned as error. On the same 
aay that the information was filed, a complaint for a search 
warrant was made by Carey Re Johnson, as State's Attorney, before 
‘the Police Magistrate of the city of Princeton, in the county 

of Bureau, charging "that he has just and reasonable grounds to 
pelieve and does believe that intoxicating liquor is now urlawfully 
transported and possessed within prohibition territory, to-wit: 
at and within & certain motor vehicle, to-wit: Dodge touring car 
operated by one Jacob Heitz on the public highway in the County 
and State aforesaid , and that the following are the reasons for 
his belief, to-wit: Reliable information has come to affiant 
that intoxicating liquor is now being transported in and by said 
automobile." A search warrant was issued by the police | 
magistrate on the seme day to.the Sheriff of Bureau County 
reciting that"Whereas a complaint was this day made in writing, 
vérified by the affidavit of Cerey R. Johnson, State's Attorney, 
for seid county of Bureau stating that complainant had just 

and reasonable grounds to believe and does believe that in- 
toxicating\liquor is now unlawfully transported and possessed 
within prohibition territory, to-wit; 'at and within a certain 
motor vehicle, to-wit: A Dodge touring car operated by one 

Jacob Heitz on the public highway, in the County and State 
aforesaid, and from the facts upon which such belief is based, 

as set forth in said complaint, the undersigned is satisfied that 
there is reasonable cause for such belief, we therefore command 
you in the name oe the People of the State of Tilinois ... to 
forthwith enter the said motor--motor vehicle--above described, 


etc.'" 
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“the Deputy Sheriff of that county took the search warrant and 
“@rove in an automobile to a point about one mile east of the home 
of the said Barney Williams, which was about three miles northeast 
of Princeton. There he saw plaintiff in error driving west on the 
public highway in a Dodge touring car. Cherles Williams, one of 
‘the other defendants, was with Heitz on the front seat of the Dodge. 
They drove along the highway until they came to the place of 
Barney Williams, the other defendant, ani there drove into 
the barnyand. The Deputy Sheriff drove in after them. Plaintiff 
in error got out of the Dodge car and the Deputy Sheriff began 
to read the search warrant to him. Heitz told him it was all 
right to search his car. Charles Williams got out of the car 
and statted toward the house. The Deputy Sheriff called to 
him to come back and he turned sround end walked back to the 
Doage car, took something wrapped in newspaper out of his in- 
side pocket, stooped down, and put the package under the front 
end of the Dodge car on the ground. The Deputy Sheriff went 
over to the place where Williems had put the package and pick- 
ed up two bottles of whiskey, or moonshine, wrapped in a 
Rewspaper. Williams had on a heavy overcoat. Both bottles 
were\full end neither had been opened. Mone of the above 
facts are in dispute. There is some conflict in the evidence 
as to parts of the conversation between Heitz and the Deputy 
Sheriff, they being the only witnesses as to the conversation. 
Prior to the trial plaintiff in error entered a mo- 
tion to impound the said two bottles of liquor and not permit 
‘the same to be used in evidence sgainst him, charging, among 


other things, that the complaint and sesreh warrant were il- 








egal and void in not setting forth a sufficiently particular 
scription and designation of the vehicle to be searched, with 
. ticulars as to its location sufficient to indentify it and 
in not conteining or setting forth facts, showing legal and 


ufficient reasons for the belief of the person who signed 
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the complaint that intoxicating liquor was being unlawfully 
transported and possessed. The application was denied. Upon 
the trial, plaintiff in error objected to the admission of 
the bottles in evidence on the ground that they were incom- 
petent and immaterial and hed nothing to do with Jacob Heitz. 
this objection was overruled and at the close of all of the 
svidence, Heitz renewed his motion made to have the liquor 
impoundeé and not used in evidencaé. fhe motion was again 
overruled. 

It is contended by plaintiff in error that the 
notion to quash the information should have been aktlowed; 
that the application to exelude the liquor on account of the 
insufficiency of the search warrant should have been granted; 
bast the verdict is not justified by the evidence; that ths 
verdict of the jury is erroneous in finding plaintiff in error 
suilty of trensporting liquor and also possessing the same liquor 
2 the same time that he was transporting it; and that the 
sourt imporoperly admitted the record of a former conviction of 
slaintiff in error for a misdemeanor. It is contended byxke= 
leféndeant in error that the plaintiff in error has raised con- 
stitutional questions as to the sufficiency of the information, 
sOmplaint, and search warrant, and that having done so in this 
s0urt, instead of prosecuting his writ of error to the Supreme 
sourt, he has waived them. The latter question, we shall discuss 
Pirst. "In order to authorize the Supreme Court to take 
jurisdiction of an appeal from the circuit court, it must appear 
from the record, and not merely from the statement of counsel in 
their briefs and argument, that some question is involved whieh 
aNirines the appeal." People v. Cannon 256 Ill. 179 (182). 
fone of the assignments of error are in terms upon any con- 


stitutional ground ané the only reference to a constitutional 


juestion by plaintiff in error is in his brief and argument. 
‘ 
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The mere ayerment that a constitutional question is involved 
is of mo importance where the record shows that no such ques- 
tion is involved. People v. Calkins 291 Ill. 317 (318). sec- 
tion 118 of the Practice Act provides that writs of error 

in all criminal cases below the grade of felony shall issue 
from the Agpellate Court, but that in cases in which the 
validity of a statute or a construction of the constitution 

is involved, such writs shall issue from the Supreme Court." 
People v. Maffei 215 Ill. 226 (227). In the last case cited 
three grounds were urged by plaintiff in error: first, that 
the indictment failed to state an offense under fhe law and 
that no sentence could be imposed upon a plea of guilty there- 
to; second, that although the judgment had been satisfied 

by the admission of the plaintiff in error to probation and 
hig discharge therefrom, yet it still has force and effect and 
can be invoked against hig, in case he should be charg- 

ed with a second viviahion of the law; and third, that section 
59 of the Illinois Prohibition Act is unconstitutional. The 
court held that inasmuch es the record does not show that the 
third ground was raised in the trial court and no objection or 
exception preserved, the Supreme Court is without jurisdiction 
to review the judgment and the cause was transferred to this 
court, leaving the first two grounds for the consideration of 
this court, one of which was the sufficieney of the indictment. 
No question as to the validity of the statute or a construction 
of the constitution is involved in the instant case. Rather 
this case is here because it is charged that the information, 
onyhednt and search warrant dodnot comply with the statute. 
‘Yo constitutional question is involved. While the Appellate Court 


j 
4 


is without jurisdiction to hear and determine constitutional 
M g 


“questions, it is equally bound with every other court to observe 





end regard constitutional — of a litigant, and a writ of error 
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from the Supreme Court to the Appellate Court will lie on 
the ground that it has disregaréed or violated constitutional 
rights. People v. Powers, 283 Ill. 438 (440). 

The charge in the first count of the informetion 
that plaintiff in error did unlawfully transport intoxicating 
liquor is merely a conclusion of the pleader, This count does 
not eharge any offense in the language of the statute. Only 
that portion of the statute is used, which refers to trans- 


porting xkx intoxicating liquor. The first count does not 


a epee 


ysaexceptions in Sec. 3 of the Prohibition Act 





negativ 
under which, in certain cases, it would be perfectly lawful 
for plaintiff in error to have transported intoxicating 
liquor for non beverage purposes and wines for sacramental 
purposes, under a permit from the Attorney General. People 
vy. Barnes 114 Ill. 140 (140) and eases cited. The first 
eount of the information was insufficient and the second count 
is equally faulty. The requirements necessary for the 
sufficiency of indictments and informations have been fully 
discussed in People v. PieseZ £26 Ill. App. 565, People v. 
Martin 514 I11. 110, People v. Barnes 214 Ill. 140, People 
v. Tate, 516 Ill. 52, People v. Eliag  . Til. , and 
People v. Berman 316 Ill. 547. The second count does not con- 
form to the requirements laid down in People v. Tate, supra, where 
the Supreme Court approved a form of indictment as sufficient. 
Neither x# is it sufficient under the holding in People v. 
Berman nor People v. Elias, supra, and it unnecessary to discuss 
that count further. 

The affidavit for the search warrant being made 
upon information and belief was also insufficient under 
People vy. Elias, supra. If the application for the exclusion 
of the two bottles of liquor had been made by the defendant 
Barney Williams, there would be no question but that the seizure > 





: igie SPs oh Pee THEE 


ie 


tone itu? tence batatoky <0. 


te Seth Werte HS 


We ees ee ene 
| no ttonnotatt ont to tohe foxy oat ee ogt 
Se RST Sees 8 Be ER I ae 
stag aust Hts 
3a ixotah frogen ; $ ilwtre ins aoe dt N16 xoxo raze 
gach, ‘gnsoo alee stebacta ont ke. xolautenoe 2 


cat Ao Aa 8 "EsGy ae Lar a 


yine “setmtata edd ke ogargnal — at ¢ 
OEE OWS RENE ah bg 


~ssart ot axetor do bdw boar at, Pads pat ont | 






























eal 


ton as0s tures font oi _ stompt 


ees ae ee 


Joa oid 2d howe ott to a “00k ak = : 


Cota vitookeeg of Siwow tt none. atk 


PE oS a ete, dat ta 


gaitootevtat dettoganast sake t <0Tte Bt 


eee 


“fadconmvasa tot eortw ‘baa eonoqayy 2 opexeyed a 


Y 
Eeceas So TSA Ak Rie ve 


eigess Loeneo yemeogta eit ‘Ox tleteq, a Lap 8 


ee CE i cr a ® 


gents ott shes ie cosas bas (oar) OBE «: | 
Faron Snoves edt fs tuetelviwant wae sina oe art 


se se a ae Eh ae 





w elddet Bae ere HIT ass Samed = .v ss ak 
eladed OBE id on penned a ‘elgoos OLE sEET 
; x Se Re Pau a 
Be . & , . 08 

Bae tt pend “aati -¥ o£gor ty 
«EEE Ofe 
i) Yo Fer AUT 
ezedy micve ots? 47 ‘aiqest at woh biat am 


aS ll ‘ee 
py sha ae: pny? 


stosiot®ise 28 fusid otha | to a0 a bevorg 
sv afgoot ni subi Low aut ‘sebum 
esuseti oF yineBeoemtiy “ baw awe | 


vas 





“100 ton aech somay baooea ont a 


— 


a ; 

sain wiih tuectaw sexsea ostd b cot tysbd 

4 tania i 

<obmiz inototiioent ouie. aw y Yekiod bas 

OE he i we Subsets 

rictemfexe oft xot noLteot tags: od? 2 
45 Merk : a aed We 


twbioted ot i anes in 





a7o 


. was illegal and that he would havé been entitled to have the | 
“‘liguor excluded, under the rule in People v. Brokamp 307 I11. 
-A48; but a nolle prosequi was entered as to him and he is not 
here complaining of the seizure. The evidence shows, without 
@ontradiction, that Charles Williams, a saunas in the car, took 
the two bottles in question from his pocket and deposited them 
on ‘he ground on the premises of Barney Willisms and that they 
were therepicked up by the Deputy Sheriff. They were not 
obtained under the search warrant, which directed the search of 
an automobize, nor obtained from any property of the plaintiff 
in error, nor fromihis person, nor by any search at all, but were 
picked up from the ground where Charles Williams had volunterily 
placed them in the presence of the Deputy Sheriff. Although 
the complaint and search warrant were both insufficient and 
illegal for the reasons above stated, the court did not err 
in denying the application to impound the said liquor. As the 
liquor was not obtained from the automobile of the pleintiff 
in error, it is unnecessary for us to give our interpretation 
to Carroll v. United States 45 S.C. 280, 67 Lf Ba. ___, wherein 
the right to search an automobile without a warrant is decided. 
For the reasons above assigned, the cause is reversed 
and remanded. 


Reversed and Remanded. 
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7467 — Apbil Term, 1925. 226 
The People of the State of Illinois, 
Defendant in error, Error to County Court 
VSe of Lake County. - 


William Farris, Plaintiff in error, 
238 1.A. 645 


This was a prosecution in the county court of Lake county 


Jones, Peda 


against the plaintiff in error upon an amended information consist- 
ing of two tounts, the first count charging the unlawful possession 
of intmaxicating liquor on the 20th day of October, 1924, and the 
second count charging the unlawful sale of intoxicating liquor on 
the seme date. There was a tri al before a jury, which returned a 
verdict finding the defendant guilty upon the first count. After 
overruling a motion for a new trial and a motion in arrest of judg- 
ment, the court entered judgment on the verdict, sentencing the 
plaintiff in error to imprisonment in the county jail of Lake county 
for_a period of one hundred days and to pay the costs of prosecution. 
A search warrant wes issued for the search of a "two story frame 
house on the west side of the street in Hal f Day, being the first 
house north of Hurtell's pavilion controlled by William Farris." 
It appears from the evidence that this place was the residence of 
plaintiff in error. On the mext lot north of the residence there 
was a storeroom, which was about thirty-five feet awey and not con- 
nected therewith. The Sheriff, in company with two of his deputies, 
went to the latter building and finding the plaintiff in error sitting 
out in front of the same, began to read the search warrant to him. 
The two deputies went into the building and plaintiff in error there- 
upon rushed in after them, seized a bottle, which was standing on a 
table in the storeroom, and broke it. The contents of the bottle 
was spilled and the Sheriff soaked some of it up and put it in 
another bottle. The Sheriff and both of his deputies testified to 
the finding and seizure on the same occasion of snother bottle of 


intoxicating Liquor in the cellar of the premises described in the 
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search warrant. Plaintiff in error, however, denied that any liquor 
wes so found in the cellar and testified that no liquor wes there 
and that the Sheriff and his deputies never made any claim of such 
discoverys 

Previous to the trial, the plaintiff in error filed a petition 
for the return of the liquor seized by the Sheriff, in which petition 
and at the hearing thereon, it was contended by plaintiff in error 
that absolutely nothing was found in the house described in the 
search warrant, but that the Sheriff had seized some liquor in 
another building without warrant and authority of law and intended 
to use the same in evidence against plaintiff in error on the trial. 
The court, efter a hearing on the petition, refused to impound the 
liquor. There wes admitted in evidence on the trial, the bottle of 
liquor which the Sheriff and his two deputies testified was obtained 
by one of the deputies from the cellar of the premises actually de- 
seribed in the search warrant, The liquor that was obteined by the 
Sheriff in the storeroom from the broken bottle was not admitted in 
evidence on the trial, an objection thereto by the plaintiff in error 
being withbeined by the court; but the Sheriff was permitted over the 
objection of plaintiff in error, to testify that it was "intoxicating 
moonshine whiskey". A motion was made by plaintiff in error to strike 
out this testimony but the motion was denied by the court. 

Although the court refused to permit the liquor that was obtain~ 
ed from the bottle that was broken by plaintiff in error to be intro- 
duced in evidence, #he following instruction offered by defendant 
in error was given; "The court instructs you in the lenguage of the 
statute that if any fluid in or about any place for the search of 
which a warrant has been issued or is about to be issued, be poured 
out or otherwise destroyed, at the time or before the place is search- 
ed, manifestly for the purpose of preventing its seizure, such pour- 
ing or destruction shall be prima facie evidence that such fluid was 
intoxicating liquor and was then and there kept or transported in 
violation of this Act." The refusal of the court to admit in evidence 


the liquor obtgined by the Sheriff from the broken bottle was proper 
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because of the fact that it wes taken from plaintiff in error's place 
of business, while the search warrant described only his residence. 
(People v. Castree, 311 Ill. 392.) The admission of the testimony 
by the Sheriff that the liquor obtained by him from the broken bottle 
was"intoxicating moonshine whiskey" was but snother way of proving 
what the liquor itself would have proved if admitted in evidence. 

In People v. Castree, supra, on page 395, it is said that the action 
of the court, in denying the motions of the plaintiff in error "and 
admitting the evidence of the officers as to the result of their 
search raises the principal question in the case, which is, is 
evidence obtained by an unreasonable search conducted by officers 

of the State admissible on the trial of the owner of the premises 
searched bam criminal charge, upon the ground that it was obtained 
in Violation of his constitutional right?" In People v. Bishop, 225 
Ill. App. 610 (624) this court said "Without the improper introduct- 
ion in open court of + # # the inadmissible testimony of the witness- 
es who participated in the search and seizure, there is no evidence 
in the record,” etc. In both of these cases it was held that evi- 
dence obtained by an unlawful search was inadmissible, and we think 
it is clear that the courts are committed to the doctrine that’ where 
the liquor itself is inadmissible, beeause of an illegal search and 
seizure, evidence of its intoxicating quality is also aims inadmis- 
Sible. To hold that this evidence of the Sheriff, as to the intoxi- 
cating character of the liquor in the broken bottle seized by him 
without warrant, was admissible, would be to hold that while the 
physical property obtained in an illegal raid cannot be used in 
evidence, yet the State may use evidence of the contraband chseracter 
of the property secured in such an illegal raid, against the defend- 
ant with the same effect as if the property itself were used in evi- 
dence. The effect of such a holding would be to nullify the rights 
guaranteed by the constitution and to legalize illegal searches. 
Constitutional rights cannot be deprived of their legal force:.and 
efficacy by subterfugs. They ere substantial rights eoncerning which 


mo shift or device can be employed to evade the full protection 





"song elxoxte mt Tiitaieie most weed Baw. sbchaae: toot. 2 ant to, 
-oomshicet eid yiae hedirosed: tagtisw donaon edd oLtsw ye ie 
gytouitses odé to nefseimbs eff «(4808 sacaatnabaiaieche : 

afttod nexor’t sat stoxt mtd yo Bentstdo somphi edt tadt Miisede: 
| gnutveote to yew tedtvore tnd aaw: cs cae 




















bonkstdo eae ti tet briwoty eft moqir: ogtade: Ridedhiicas ictal: b i 
Q&S ,qodeis wv ofveet al "Wtigts: Lawottud tienes: etaito.aestecelrmt 
~toubottnt teyotomt att tvodttn” Stee tamoo. abdd: Ade), OL8 oor aL, £05 
-esoctiw ott to ceouitest afdteaimbent edt yy $ te. des09, O10 m0: 
aonetites on at svei¢ ,eusebee Sme donesa ofd mt botagtord x 
ative tet hied sew $i eeeao stent te Atod al vote % besoen J | 
“inint ow tne ,cidieelubest esw dokees: Eskwa let: me we barat = pom j “ 


Brie dorset L[egolfi na to pammoed » -ilasinaincaiés at, Reese som ost 
-ciubect witmin cafe et yttisxp gnivedixotal eth tovesmebtye: |, ex : 
-ixofat sit ot aa thi tred& edt to eomeSive siti: tedt fLom of 

mid 7¢ bosise ofttod medord edd wi compl l exit sasierabbeecsit 
oid alidw tatt Sfod-ot ed Birtow.: . idieetaber aaw: 4, thet 

nt Seer od tonnes Slat Lewelli ‘ae set heitletdo: 

rotoeteto Srsdertuco sift te vouedive eas yom tere: ott tou 

-piereh oft tanisge bor Leyeilt ns dove at Setvoee qtr 

| hws sd fetu orow tisett Sint ett fi as toette ome ote. 


beige 902 OF tenor thedt to sinkeiiaii ot Soxaieo, < 
do hte. fiilateoms etdeb: leititatedsa exe Yen? * « vegut 


guaranteed by the letter and spirit of the constitution. The evi- © 
dence of the Sheriff that the liquor obtained from the broken bottle 
was “intoxicating moonshine whiskey” was highly prejudicial to the 
rights of pleintiff in error and its admission was error. 

The liquor obtained through the illegal seizure not being in 
evidence and the testimony of the Sheriff as to its intoxicating 
character not being competent, there was nothing in the record on 
which to pase the giving of the instruction above set forth. The 
case went to the jury upon the disputed evidence concerning the 
bottle of liquor which the officers claimed was found in the base- 
ment of the building described in the search warrant, and the in- 
competent testimony of the Sheriff as to the intoxicating cheracter 
of the liquor poured out of the broken pottle. The instruction told 
the jury Such pouring or destruction was prima facie evidence that 
such fluid was intoxicating liquor and was then and there kept or 
transported in violation of the Act. It could have no other effect 
than to greatly prejudice the rights and interests of plaintiff in 
error. In this state of the record, it was clearly reversible error 
to give it. The instruction was erroneous for another reason. It 
purports to be in the language of the statute, which refers to liquor 
“in or about any place for the search of which a warrant has been 
issued or is about to be issued," and there is no pretense that the 
liquor taken from the broken bottle in the storeroom wes in or about 
any place for the search of which a werrant had been or was about to 
be issued. 

Both plaintiff in error and defendant in error discussed fully 
the question of whether the Prohibition Act repealed the Search and 
Seizure Act, citing authobities, but it is not necessary in this case 
for us to decide that question. 

Because of the errors in admitting the testimony of the Sheriff 
as to the intoxicating character of the liquor obtained from the 
broken bottle, and the giving of the instruction above quoted, the 
judgment of conviction is reversed and the cause remanded. 


Reversed and Remanded. 
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1995 the opinion of the Court was filed in the 


Clerk"s office of said Court, in the words and figures 


HOollowing, to-wit: 








- 
ms Yer? -« 
ms Liat ? =) 









> 
LS Zee 2 ; 


; 
7 
= 
2 
re 
a 
Ce 
nk going 
7 nee ai 















; ee. | 
é 2c hbbeerd 5, SzHOos., 5 had inte 0 
as: eoisomh MOdT&AT, Ar capo Nas 
~s : , why # 





a - 
‘i 
“ 
Fm es % ‘ 
i s. 
7 = 4 a, * 
ig 
ae bs \ 
a F . 
id < 
~ A 
i + 
4 4 . 
mm . 
Fad | 


: ed +o“ 4 
_ L fw j Lf nee a 





fit agw, d2p00) edt Xo ee 


ae 





7472 April Term, 1925. 25. 
James A. Rourke, 

appellant, 

Appeal from Circuit Court 

ws of Winnebago.County. 
Harrison Fossler, 

appellee. a 
2 3 'e; I ee 6 4 5 
Jones, Pe Je 

This is an sppeal from a decree of the circuit court of 
Winnebago County, wherein appellant fi led his bill against appellee 
to establish a mechanic's lien in the amount of $227.92, for lebor | 
and materials furnished under a contract between him and appellee 
for the construction of a concrete driveway with retaining walls, 
on the premises of appellee in the City of Rockford. There was a 
hearing before the chancellor and the bill was dismissed for want 
of equity and this apyeal followed. 

The evidence shows thea t the house where appellee lived stood 
on the east side of-and considerably above the street. He desired 
to build a concrete driveway on the south side of his house, extend-— 
ing from the street to a place where he intended to build a garage. 
There were to be concrete curbs or retaining walis on the sides of 
the driveway. Excavation was necessary for that purpose. Appellant 
was employed to do the concrete work, “he contract was oral and 
there is considerable dispute about its terms. Appellee contends 
that the roadway was to be seven feet wide in the clear between 
Ms retaining walls; that the south line of the south wall was to 
be on the south line of his property; that the top of the north 
wall from the west side of the porch toward the east was to be on 
& level with the top of s sidewalk on the south side of his house; 
that the work done is crooked and the driveway less than seven feet 
wide; that the south wall is not on the south line of his property; 
that a portion of the east end of it is over on his neighbor's lot, 
that the west end of the wall is three inches north from the property 


line; and thea t= the work wes not done in a workmanlike manner. 


. 
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Appellee made no complaint until about four deys after the 
wall had been constructed end the forms removed. But when appellant's 
workmen came to plaster the walls and finish them, appellee clsimed 
the walls hed not been put in as agreed and refused to allow the work 
to proceed. Appellant caused a letter to be written by his a ttorneys 
to appellee to which the attorneys who were then acting for appellee 
replied, assigning seven reasons why the work was not according to 
contract. The fourth reason assigned was as follows:~ "The south re- 
taining wall was to be built adjacent to the sdjoining property. It 
was built from two to three inches away which therefore, undoubtedly, 
accounts for the driveway not being seven feet wide and makes that 
particular strip of land of no valve to Mr. Fossler.” Another object- 
ion mentioned in the letter was, that the north wall, be yond the 
terrace, was to be level with the walk running to the back porch, and 
that it was at least six inches lower than the sidewalk. This letter 
was written June llth, so that appellee had then had several days 
in which to examine the work. When this suit wes brought end another 
attorney represented him, he assigned different reasons for avoiding 
the contract. 

A man by the name of Holcomb was employed and paid by appellee to 
do the excavating. Appellee claimed on direct examination thet he had 
nothing to do with the excavation other than to hire Holcomb. On cross- 
examination, he admitted he made his own contract with Holcomb and 
told him just what to do. After Holcomb had finished his work, appellee 
and his son-in-law widened the excavation and on the south side dug 
down against the property line stake at the southwest corner. 

There is nothing in the record to show that appellant had anything 
to do with directing the work of excavation, and Holcomb testified 

appellent gave him no directions. It is also undisputed that appellant 
began work on the 18th day of May, 1923, which was Friday, and the ex- 
cavated part of the south wall was poured Saturday forenoon. The north 
wall was not poured until the 21st, which wes Moniay. Appellee, by 

his own testimony, came home Friday, between 4:30 o'clock and 5:00 


‘o'clock and he says that the form for the south wall was then in and 
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they had poured the east end, a part of which appears to be above 
ground, end that they poured the west end the next day. He had ample 
opportunity to observe how the form was set for the west part of the 
south wall before it was poured, and being a contractor himself, he 
could hardly have failed to see that condition. He had equal oppor- 
tunity to observe that the east end of the wall was too far south, 

if that be true, but he made no complaint about that until the heering 
of this cause, 

He now claims the north wall is not against the bank of the exca- 
vation end that on that account the driveway is too narrow, but he also 
had opportunity to see how the form for the north wall was set. It is 
admitted that appellee was et home when the north wall was built, al- 
though he claims he was confined to the house with e lame foot. Other 
witnesses say he was out where the work was being done. At any rate his 
daughter, who was acting for him, was there a pert of the time snd they 
knew what was going on. When he made his complaint by letter, his 
thought evidently was that he had lost three inches of ground south 
of the driveway and he made no complaint about the north wall. In 
constructing the wells, if a form wes used between the wall and the 
benk of the excavation, the wall would not be against the bank when 
thetform wes removed; if no form was used there, the poured concrete 
would settle against the bank and there would be no space between the 
well and the bark. If forms were so used appellee had the opportunity 
to see how they were set. If no forms were used, which the evidence 


tends to show, each wall must have been sgainst the bank and appellee 


could not complsin for he prepared the width of the excavation. te 





he—prepe ved the the the exceseticos, In view of the circumstances 


appellee is in no position to complain about the location of the walls. 
The testimony tends to show that the tops of the walls are 4 

little more than an inch less than seven feet apart. There is a conflict 

in the testimony as to whether they were to be seven feet apart. But 

even if it were established thet they were to be of that width, such 


@ small deviation in the width of a driveway is not of enough consequence 
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to require a contractor to tear out the walls and replace them as demend- 
ed by appellee. ‘Some consideration must be given to the use for which 
the walls were designed. If the project was something which required 
minute exactness in dimension, a different rule might apply, but in an 
ordinary driveway no such exactness is required, and it would be grossly 
inequitable to require the contractor to go km= to the expense of tear- 
ing out and replacing two conerete walls to remedy so inconsequential 

a deviation. 

The evidence shows thet at the bottom of the walls they are at least 
Six feet, nine inches apart. Even if it be conceded that they were to 
be seven feet apart, the evidence is that appellee directed or at least 
assented, that the forms be drawn in at the bottom so as to give the 
walls a slope for protection in case of frost and that they were so 
drawn in an inch or an inch and a half on each form. | 

By appellee's own testimony coal trucks have been using the drive- 
way and there is nothing in the record to show thet it is not just as 
Serviceable as if it were full seven feet wide. Appellee claims that 
the north well from the west side of the porch toward the east was to 
be on @ level with the sidewalk, along the south side of his house. At 
least three witnesses testified that appellee directed the setting of 
the stakes for the height of the north wall ani that the stakes were 
changed at his di rection. He denies that he gave any such direction 
or directed the setting of the stakes. Even if he did not so direct 
the setting of these stakes, he had ample opportunity to see them and 
could have ordered them chenged, if he desired to do so. His first 
contention wes the t the well is six inches too low. His answer alleges 

it is three inches too low and now he claims it is too high eat one place 
and. from an inch and a half to two inches too low at another. 

The evidence shows that the driveway was excavated by appellee's 
‘servant, under his direction, and that appellee afterward made some 
ichange in it; that the walls were put in substantially on the lines of 
the excavation made by appellee and in substantial compliance with the 
santwho’ between appellee and appellant; that appellee has by his con- 


duct estopped himself to deny that he approved the acts now complained 
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of. We are of the opinion that the work was done substantially accord- 
ing to contract and in a workmenliike manner. But if the work in some 
minor particulars has not been done as it should have been done, appellee 
would be entitled to some deduction. 

We are of the opinion that the ehancellor wes in error in dismissing 
the bill. The decree of the circuit court will be reversed and the 
cause remanded with directions to enter 8 decree as prayed in the bill 
so far as the same is sustained on proof of quantum meruit. 


Reversed and Remanded with Directions. 
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SeaTh OF ILLINOIS, ).. 
| SECOND DISTRICT. (®S- 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


—— 


~ 


a above entitled cause, of record in my office. 


: In Testimony Whereof, I hereunto set my hand and affix the seal of 


y 
. said ges Copst, at Ottawa, this. - LEZ day of 


the year of our Lord one thousand 













nine hundred an 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held atjOttawa, on Tuesday, the seventh day of 
i j 







April, in the/fyear of 






/ 
r Lord one thousand > sa hundred 


and twenty-five, thjn and for the § ‘cond Dastrict. of the 





Present--The Hon. NORMAN L. JONES, Pecaidad Jat cc. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


238 T.A. 646 








BE IT REMEMBERED, that afterwards, to-wit: On 
AUG = (995 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to wit: 
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7481 April Term 1925 Sl. 


Kate Williams, Appellee, Appeal from City Court 
of Sterling, Whiteside 
vé County, Illinois 


Fernandus Jacobs, Appellant, 


@ 933 T.A. G46 


Kate Williams, plaintiff and appellee, instituted this 


Jones Peds 


suit against Frank Heflebower and Fernandus Jacobs to recover on 
a certain promissory note for the principal sum of $3700, dated 
March 7, 1915, and payable’ two years after date with interest 
at the rate of six iid cent per annum. Heflebower was the principal 
maker and Jacobs was a surety. Jacobs, only, was served with 
summons, He filed two pleas. The first plea averred that the 
plaintiff grossly neglected and refused to collect the money 
from the principal who was solvent long after the maturity of the 
note, but who is now insolvent, and that by reason of neglect of 
the plaintiff in collecting from Heflebower, the defendant has 
become deprived of his indemnity. The second plea avers that plain- 
tiff, for a valuable consideration of one per cent a year on the 
principal of the said note, agreed with said Heflebower to post- 
pone the time of payment of said note and that said time of payment 
was so extended, without the knowledge or consent of the surety, 
and that the note had several times since its maturity been ex- 
tended Ae deeeaneat betwéen the said pleintif? and said Heflebower 
without the knowledge or consent of Jacobs. 

The evidence shows that the plaintiff is a widow, living 
at Polo, Illinois, and that for a long time had been well 
acquainted with Heflebower and had considerable confidence in him. 
Heflebower made application to her for a loan. The money of Mrs. 
Williams was in the hands of Robert L. Bracken, one of her attorneys 


in this case. 
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Heflebower and Jacobs executed the note and turned it over to 
Byadken, whe reteined custody of it for a number of years there- 
after. Interest was paid to Mrs. Williams and whatever credits 
appear on the note were placed there by her. She and Heflebower 

had a conversation shortly after the maturity of the note, in 

which she told him that he could feep the money as long as he paid 
the interest. In 1916 the interest was paid sometime after it 

was due. In 1917 Mrs. Williams was complaining that her income was 
not sufficient to live on and that she could not meet her current 
expenses. Sometime during that year Heflebower made two payments 

of $175 each, or a total of $350/ He testif¥€a that he was not 
owing interest in that amount at the time he made the second payment. 
In addition to the $3700 note sued on, he also owed her, on another 
note, the sum of $500, The letter note is not involved in this case. 
He further testified that the money he so paid in excess of 

WBberest then due was "applied as interest” and to the following 
leading question propounded to him by his counsel, to-wit; "And 

the second $175 would be on advanced interest, would it?", he 
replied,"Yes". 

In the next year, 1918, he paid a. year's interest. In 
1919 Mrs. Williams again complained of her financial distress and 
when Heflebower paid the year's interest, he told her he would 
allow her 7% interest instead of 6%, and he accordingly did so. 

He continued to pay 7% thterest pp to and including 192%. He 
testified that he told Mrs. Williams he would pay her 7% end thet 
éxtra $40 would help on the coal bill; thet he wanted to keep 
‘the money; and if she were willing for him to do so he would be 
glad to pay her 7% interest. 

Mrs. Williams, in her testimony,denied that she ever had 
any TN with Heflebower concerning the payment of interest - 
in advance, end also denied that he ever said to her that he would 
pay her 7% interest provided she was willing to let him keep the 


money. 
9 
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‘She admitted the two $175 payments in 1917, but denied that she 
‘eredited any part of such payments as advance interest. She kept 
no books. She had no bank account and she used the money she 
received as it came in. When she wanteé to endorse a credit 

upon the note, she would go to her attorney's office to do so. She 
said thet sometimes he was not in when she went there, and the 
eredits could not be made. We ereaites were placed on the note from 
March lst, 1917 to September 1, 1923, However, it is not claimed 
by appellant that any more interest was paid than is endorsed on 
the note. 

The evidence in this case is not sufficient to support the 
first plea. The appellee was not bound to bring suit on the note | 
any sooner than she did. The surety gave her no notice to ee 
he had @ right to do under the statute, and is in no position to 
complain of appellee because she did not sooner institute pro- 
ceedings. (Wurster et al, v. Albrecht, et al, decided by this 
court as Gen. No. 7418 but not yet published.) It is not clear 
that any interest was actually paid in advance. It is true that 
$350 was paid sometime after March, in 1917. Heflebower states 
thet it was advance interest and was credited as such, but he 
details no conversation from which the jury or the court can sey 


: 


his conclusion is correct. He repeats nothing said by Mrs. Williams. 











He admits his own recollection concerning the conversation is vague,: 
and he makes no definite claim as to the exact sum of advance 
interest actually paid or the period of time it was to cover. The 
fact that he continued to pay interest annually thereafter would 
indicate that nothing was applied as, interest in 1917. The necessities 
of Mrs. Williams were such as might be expected to induce Heflebower 
to make as large payments upon the note as he possibly could. 
Payment of interest in advance without the knowledge or 
approval of a surety will not operate as a discharge of a surety, 

ess there was a binding agreement between the holder of the note 
nd the principal maker, for a definite extension of time. It is 
rue that the payment of advance interest is a sufficient consideration 


FO support a binding agreement to extend the time of payment, but 
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guch payment is only prima facie evidenca of such an agreement 

and may be rebutted by proof. In the present case, we think the 
jury was warranted in concluding from the evidence that neither 
party understood that the debtor was bound to keep the loan for any 
fixed and definite term, nor that the creditor was bound to 
forbearance for the same period of time. An agreement to result 

in a binding contract, must be certain as to its terms and for a 
definite period. One of the leading cases in Illinois on this 
subject is English v. Landon, 181 Ill. 614. In that case Sandidge 
borrowed a certain sum of money from Cooper, and gave his note with 
Landon as surety, The evidence in the case showed that Cooper 
wanted the maker to keep the money for a tonnes period of time 

and told the maker that he could do so for another year and need 
pay but 7% interest instead of 8% as called for by the note. 

The Supreme Court in commenting upon such evidence said: "Unless, 
however, both parties are bound by the contract of extension there 
is no consideratiqn gor the agreement of the creditor to extend the 
time of payment. There is no evidence in this record showing such 
an extension of time for es specified period and for a specified 
consideration as was mutually binding on both parties. There is 
in this record no evidence which would preclude the creditor from 
bringing suit at any time on the note and having a recovery, by 
reason of anything shown in the way of an extension of time for a 
consideration." The promise of Mrs. Williams to let Heflebower 
keep the monéy as long as he paid the interest, was too indefinite 
to constitute a binding agreement or to legally prevent her from 
bringing suit on the note, whenever she might wish to do so. 

The fact thet Heflebower paid 7% interest the last few 
years before tuit was brought hes little, if any, legal sig- 
nificance. When he paid such rate, the interest had already accrued. 
If it suited him to pay 7% interest abens of 6% interest, the 
contract as expresseé by the note was not altered in any way, nor 


the position of the parties changed in any respect. He was not 
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7 Be 
compelled to do it, because of any agreement he hed made. He 
‘hee entered into no fsx enforcible contract to pay ite Such pay- 
‘ment was simply a volvntary act on his part. "A mere promise of 
Pibiaigonse on payment of interest at the rate named in the note 
or any other wate is not binding without something to bind the 
debtor to pay interest for a given time." (Crossman v. Wohleben 
90 Ill. 537.) A payment of interest in advance would answer if 
it were accompanied by a promise of the principal debtor to keep 
the money a given time and by a promise from the holder of the 
note to extend the payment for that time. It is essential in 
all cases that both parties should be bound by the agreement and 
that such agreement should have mutuality. The record in this case 
ig barren of any evidence tending to show that Mrs. Williams bound 
herself, by word or act not to bring suit at any time she might 
desire. There had been no payment of interest for any specified 
time in the future. There was no definite time fixed after the 
maturity of the note when payment could be demanded, The whole 
situation is lacking in every element of definiteness necessary 
$o a binding agreement for an extension of time. The holder of 
the note was at liberty to sue whenever she felt like ity rE, 
under the facts and circumstances of this case, it appeared 
that Hefelbower had at any time peid more than the amount of 
accrued interest, the excess could have been allowed as a credit 
upon the principal. Wo contention is made that the aggregate 
amount of interest paid exceeded the amount endorsed on the note. 
In support of the proposition that to release a surety, 
the extendion of time must be upon a new and valid consideration 
and that it is essential for the agreement to be such that neither 
the debtor can compel the creditor to secept the payment of the 
debt nor the creditor to enforce payment thereof before the agreed 
time has expried, we cite Harrison v. Thackaberry 154 Ill. App. 246; 
Moyses Vv. Schendorf 258 Ill. 232; and Hyland Park State Bank v. 


» 






= ne Sona? Ft t xa be towttnoo: set wo Pele ae 


oton aut off homie ote ede’ tuieaokeihee 2 seine 7 9b: 
edt Bake Ve! awkitswniae Prout i autbate tom et | ti 
sedate sv saan " yon frog 6 betas: | 
























sa ot xodved Isgtontry’ ont Yo ovkmog Sema wipe 
ed# to rob foi edd work Letuor & yd bab batt Hoviys 
af Lettnoce olf €1." omtd tails ‘ottae ! 


eeso gidt at Srtcer ont Wer Leite? Sve bine Siti onivetgs Hl 
: Saood anigtifty atk Seilt word oF garenet onwbive — Y's 
‘ tig hw of Smit Yi te Vive’ gutted oF soi’ aro! a nei od a Pf 
Beltieege gu vot feototenr ‘te Gnoaag Ok Heed fcvaiaionidl tte 
ont tetks bexit emi? ot in lteb on ‘aew erent ° ety < eit 
efetw of? /bebrstied ed bisoy mart ship te e : 
“erssee0er eachetintteb to themefe yteve wt yt sie i : 
to YebLed et? .oxte to HoLemevwe” me! cot nite 
(YY S91 OMEY der Sele Yoventettr ‘ome: ot Peet a _ 








te Pxironie off med? oem Bisy emt? Sati tia at 4 
iipero @ an howolisn need svat #Ives eaoexs: ‘eet \ 


-PYow of? no bowrobae Pntroms ua bebeaoxe: bese 


& 


time 2 baaelet oF tant ae ee ont Mo’ oe i 





Ti suite ehh bs pir 













STATE OF ILLINOIS, bss 


SECOND DISTRICT. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said oe ae at Ottawa, this i ae day of 
Z ig, the year of our Lord one thousand 
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State of Ill oiss 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 

: Booed. WELLER, Sheriyt . 
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BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 1 2 1995 the opinion of the Court was filed in the 
eterk’s office of said Court, in the words and figures 


following, to-wit: 
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71504 . Agenda 57 
A. W. Peterson, 
eppellant, Appeal from Winnebago 
Vie Circuit Court. 


A. E. Freburg, 
appellee. 
2331.4. 646 
Jett, J. 

On February 26, 1921, appellee subscribed for one hundred shares 
of the capitel stock of the Sheet Steel Products Company at $100.00 
per share and in part payment therefor executed five promissory notes 
each for the sum of $1000.00 dated March 1, 1921, and maturing re- 
spectively on the first day of July, August, September, October and 
November following. These notes not having been mid, appellant in- 
stituted suit to recover thereon. 

The declaration consists of the common counts and a special count 
in which it is averred that each of said notés had been assigned to 
him for full value before maturity and without notice of any defenses 
' thereto and that he was the legal owner and holder thereof. To the 
declaration the defendant pleaded the general issue and two special 
pleas. In the special pleas the defendant stated that the notes were 
executed by him to the Sheet Steel Products Company in part payment of 
the purchase price of one hundred shares of the capital stock of that 
Compeny; that appellant was a Director in said Company and that this 
stock was subject to the provisions of the Blue-Sky law and was a 
Class D security and sold by the company in violation of the provisions 
of that law; that at the time appellee purchased the stock it was re- 
presented to him by the officers and agents of said company that the 
company was legally organized; that One Hundred Thousand Dollars of 
the capital stock of the corporation had been paid into the corpora- 
tion in cash; that the stock was worth $100.00 per share and that the 
corporation was financially sound; that all these representations 
were false and untrue and that the stock was of little or no value 


» a 
and that the corporation was actually indebted in the sum of Fifty 
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‘Fhousand Dollars above the emount of its capital stock actually paid 
in; that it was unable to pay its obligations, was insolvent at the 
time appellee purchased this stock and had continued so to be and 
had lost its property because of its inability to pay its debts, ell 
of which facts appellant well imew at the time of the assignment to 
him of the notes sued on. Upon these pleas issueg were joined and 
upon ae trial before the court, a jury having been waived, judgment 
was rendered in bar of the action and in favor of appellee for costs, 
from which judgment appellant has prosecuted this appeal. 

The evidence discloses that R. D. Chappell, David Pizer anda 
Walter H. Hendrickson were the original incorporators of this company 
and it was by them certified to the Secretary of State that One 
Hundred Thousand Dollars of the capital stock had been subscribed 
end that amount paid in cash. The first meeting of the stockholders 
was held @n December 16, 192%, and at that meeting appellant was 
elected one of the Directors of the company and subsequentiy on June 
7, 1921 was chosen President and was so serving at the time of this 
hearing. He attended the meetings of the officers and was an active 
perticipant in the affairs of the company. At the time the company | 
was organized not one dollar was paid into the company for stock and 
according to its records only $18,500.00 was ever paid in and this 
was collected by assessment of the several stockholders to whom stock 
had been sold after the charter had issued. A factory site and 
machinery had been purchased at a cost aggregating $64,600.00, and 
salaries to the general manager, secretary and treasurer had been 
voted by the directors but only small payments had been made upon 
the factory site and its equipment, and at the time appellee execut- 
ea these notes to the company it was without funds to carry on its 
business. On April 5, 1921 the Board of Directors, appellant being 
present, authorized the secretary and treasurer of the company to 
raise fuds from the sale of these notes and on April 22, 1921, 
appellant purchased these notes of the company m ying full value 
therefor and they were duly assigned by the secretary of the company 
and delivered to him and the proceeds deposited to the credit of the 
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company. The evidence further discloses that one of the conditions 
for the purchase of the stock by appellee was that he, appellee, would 
be elected a director of the company end on April 21, 1922, this was 
done but appellee testified that he never attended any of the meet~ 
ings of the directors and that shortly after the execution of the 
notes he learned of the condition of the company and demanded the 
return of his nates, 

It further appears that after the institution of this suit appel- 
lant prought suit against the said Pizer, Chappell and Hendrickson to 
recover damages which he alleged he had sustained by reason of their 
false and fraudulent representations in connection with their rela- 
tion to the Sheet Steel Products Company and in his declaration re- 
ferred to this instant case and alleged among other things that the 
defendants in that proceeding had certified to the Secretary of State 
that the Sheet Steel Products Company was incorporated for $100,000.00 
which was fully paid but which statement was untrue and false; that 
the compa ny never procured a license to sell its stock and did not 
compay with the Illinois Securities Law but if it had its stock would 
have come within the provisions of the law relating to Class D secu- | 
rities. He further alleged that the company was not able to meet 
its obligations and outstanding debts or able to pay any part thereof 
but was wholly insolvent. 

It is the eontention of appellant that appellee purchased 
this stock from Pizer and that it was an individuel transaction with 
him and not the stock of the company which appellee purchased. This 
contention is not sustained by the evidence. Pizer was the treasurer 
pf the company. The contract for the purchase of the stock was | 
directed to the corporation and by the Citeeretkion accepted. The 
notes executed by appellee in payment therefor were made to the 
company and by the company held until indorsed and transferred by 
the secretary of the company for the corporation and the consideration 
peia by appellant for these notés was placed to the credit of the 
company. No certificate of stock was ever issued as the agreement 


therefor provideé that the balance of the purchase price was to be 
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meade upon the call of the company therefor after November 1, 1921 

and that the certificate would issue only when fully peid for. Under 
these and the other facts appearing in this record it cannot be 

_ geriously contended that this was not a sale by the corporation of 
its stock and the provisions of the Blue Sky Law edmittedly not 
having been complied with there can be no recovery by appellant 
unless we hold that notwithstanding his relationship as an officer 
and director of the company he is in truth and in fact a bona fide 
holder of these notes for value. 

By reason of the statute the powers and government of a cor- 
poration are exercised by its Board of Directors. Under the facts 
as disclosed by this record appellant was a member of the Board of 
Directors of the Sheet Steel Products Company and actively parti- 
cipated in the management of its affairs from its inception, attend- 
ed the meetings of the Board and voted upon questions affecting its 
interests and we are of the opinion he is chargeable with knowledge 
of everything it was his duty to know concérning comuercial paper 
belonging to the corporation which the company undertook to sell. 
Herdin v. Dale, (Okle.) 146 Pac. 717,; L.R.A. 1915 D, 1099; MoCartney 
v. Keprata,. 48 L.R.A. (N.S.) 71; Corpus Juris 14 A. page 100; 

Moody v. ee Title & Trust Co., 126 Ill. App. 68-74. section 

$7 of the Illinois Securities Law of 1919, which was in force and 
effect at the time of this transaction provided among other things 
that "every sale and contract of sale, made in violation of any of 
the provisions of this Act shall be void". In McGregor v. Lamont, 
225 Ill. App. 451, it was held that this provision did not render 

a note, given for the purchase of corporate stock which was sold 

in violation of this act void if it was in the hands of a bona fide 
holder for value. In our opinion appellant did not take these notes 
as an innocent purchaser. He took them with full knowledge of their 
defects. No other conclusion in our judgment can be reached from the 
evidence. It will be remembered that this cause was tried by the 
court without the intervention of a jury. He saw the witnesses 


and heard them testify and was therefore in a position to judge of 
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‘Shots credibility and of the weight that should be accorded their 
tentimony. Certainly it cannot be said that the finding of the 
court was manifestly against the weight of the evidence. 
The judgment of the trial court was correct and it will be 
affirmed. 
Judgment Affirmed. 
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STATE OF ILLINOIS, I ss 

SECOND DISTRICT. ae T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appeffate Court, at Ottawa, this SAAD day of 


| ieee 2c n the year of our Lord one thousand 
nine hundred ay Avie . Mats 


Clerk of the Appellate Court. 
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Present--The Hon. NORMAN Le wONBo. presiding Justice, 
Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 

He J. WEE@ER, Sherire. 
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: BE IT REMEMBERED, that afterwards, to-wit: On 


AUG 1 2 1925 -the opinion of the Court was filed in the 
Chere s, Office of said Court. Im the words and figures 


following, to wit: 
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Rose Smith, 
appellant, Appeal from the Circuit Court 
Ve. of Peoria County, 
William Trager, 
appellee. 


238 1.A. 646 


Upon the trial of this case in the Circuit Court of Peoria County, 
the jury returned a verdict in favor of the defendant upon which, after 
overruling a motion for a new trial, judgment was rendered and an 
appeal has been prosecuted to this court. 

The action was brought for the ‘recovery of damages for personal 
injuries received by Rose Smith, appellant, on October 13, 192%, when 
she was struck by an automobile operated by William Trager, appellee, 
upon a public street in the City of Peoria, 

The declaration consists of four counts all of which averred 
that the plaintiff, while in the exercise of due care and caution for 
her own safety was struck by the car of the defendant while he was 
driving his ear in a northerly direction on Bridge Street and the 
intersection of Bridge Street and South Adams Street. ‘The first count 
charged general negligence in the operation of the car. The second 
charged the defendant with negligently failing to properly apply his 
brakes and bring his car to a stop before it struck the plaintiff. 

The third charged the defendant with failing to keep a proper look- 
out for objects and persons in the highway and the fourth count aver- 
red that at the time of the accident there was in full force and 
effect in the City of Peoria an ordinance which provided that a ve- 
hicle crossing from one side of the street to the other should, in 

s0 doing, keep to the right and alleged the duty of the defendant 

in crossing from one side of South Adams Street to the other, to 
keep to the right and averred the breach of that duty and a failure 


to observe the’ provisions of said ordinance. 
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The evidence disclosed that Adams Street runs in a northeasterly 
and southwesterly direction. It was intersected at an angle by 
Frenklin Street which runs north and south and by Bridge Street which 
runs in a northwesterly direction. The west side of Franklin Street 
is somewhat northwest of the northeasterly side of Bridge Street. 

The accident happened between four thirty and five o'clock in the 
afternoon. A traffic officer was stationed im Adems Street at this 
intersection, it being a busy corner and the traffic ordinance, the 
provisions of which appellant insists were violated, was offered and 
admitted in evidence without objection. Appellee had driven in a 
northwesterly direction up Bridge Street and was driving narene 
Adams Street intending to go up Franklin Street when his car struck 
appellant, as a result of which she suffered a compound fracture of 
both bones of her right leg and was otherwise permanently and severé- 
ly injured. The evidence as to the position of appellant when she 
started to cross Adams Street, as to the direction she took in cross- 
ing, the place where she was at the time she was struck end as to the 
position of the traffic officer is conflicting. It is the contention 
of appellant thet she was stending on the northeasterly side of Bridge 
Street at the corner where it intersects Adams Street, and with her 
daughter and a friend was intending to go to the Blobe Grocery Store 
which is oncthe opposite side of Adams Street; thet her daughter and 
friend were walking together and she was two or three feet behind 
them; that they proceeded to cross Adams Street in a straight line 
west in obedience to the directions of the traffic officer on a well 
defined cross-walk, and had reached a point sbout halfway between 

the northwest curb corner of Franklin andi Adams Streets and the 
farthest west rail of the street car tracks when she was struck 

from behind by the left front wheel of the car driven by appellee. 
Had Bridge Street continued across Adams Street in a straight line 
then according to the evidence produced on behalf of appellant the 
treffic officer was standing in the center of Adams Street at a 

point which woul@ be about even with the northwest side of Bridge 
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Street. Appellant also contends that appellee drove his car up 
Bridge Street into Adams Street toward where the treffic officer 
was stending, hended an apple to the traffic officer and that the 
place where appellant was struck was slightly northwest of the place 
where the traffic officer gtood. 

Appellee insists that he was coming up Bridge Street intending 
to proceed across Adams Street and into Franklin Street, that he hed 
stopped his car at the intersection of Bridge and Adams in order to 
permit the traffic to pass up and down on Adams; that upon signal 
from the traffic officer he started his car in second speed and was 
proceeding slowly, three or four miles per hour, and that hés car 
was at the right of the center of Franklin Street at all times after 
it entered Adams Street; that the position of the traffic officer 
was northwest of the place indicated by the testimony of the witnesses 
for appellant; that appellant had left the curb at a point northwest 
of the place indicated by her and that she was "jay-walking” through 
the traffic across Adams Street arm in arm with her companions and 
On nO cross-walk; that appellee stopped his car to avoid hitting her 
and after she had passed in front of his car he started up and she | 
stepped back in front of his car and was struck. 

The negligence of which appellant complains in the fourth count 
of her declaration is in respect to the place where appellee was 
driving his car just before and at the time she was injured. She 
insists that appellee was driving his car at a place where, under 
the provisions of the ordinance he had no right to be. Although the 
ordinance declared upon provides that " a vehicle crossing from one 
side of the street to the other shall in doing so keep to the right" 
the court, at the request of appellee, gave to the jury the following 
instruction, viz:- 


"The court instructs the jury that even though the 
may believe from the etilence, “that at the time oF the . 


occurrence in question the automobile of the defendant was 
being operated on the left-hand side of the street, such 
fact alone (if defendant is operating car with due care 
and cautisn) is not sufficient to charge the defendant 
with negligence. The operator of said automobile had the 
right to useyeny part of such street, subject only to the 
Yights of other people thereon. You are to consider all 
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the facts and circumstances surrounding the person in 
charge of the automobile at and prior to the accident as 
disclosed by the evidence in determining the question 
whether the person operating said automobile was in the 
exercise of ordinary care to avoid injury to the plain- 
tiff." 

It has been held that a failure to comply with the wei betien 
of a traffic ordinance is prima facie evidence of negligence. Johnson 
Ve Raniexgest, 508 Ill. 255; Weber Co. ve Stevenson Grocery Co., 194 
Ill. App. 432; and it was reversible error, under the evidence as dis- 
closed by the record in this case to give this instruction to the jury. 
This instruction told the jury that even though defendant was operat~- 
ing his automobile on the left hand side of the street such fact was 
not sufficient to charge the defendant with negligence. what is or 
what is not negligence is ordinarily a question of fact for the jury, 
and it is improper to state such matter in en instruction. C. & A. 

R. R. Co. ve Kelley, 182 Ill. 267. Appellee insists thet this sit 
ordinance is so uncertain and incomplete that it is void and cites 
City of Chicago v. Rumpff, 45 Ill. 90 and Hickey v. W. T. Ry. Co. 

6 Ill. App. 172. We have examined: these cases but find nothing 
stated in the opinion of either of them that would lead us to think 
the provisions of this ordinance are invalid. No objection was made 
in the triel court to the introduction of this ordinance and appelice's 
contention that the ordinance is void for uncertainty is evidently 

an afterthought. It is next insisted that even if this instruction 
did not state a correct proposition of law it was cured by the ninth 
instruction given on behalf of appellant but this is not the kind of 
an instruction which can be cured by other instructions. If instruct- 
ions lay down contradictory rules, so that the following of one rule 
will lead to a different result from following the other the instruct- 
ions are defective and misleading. Illinois Match Co. v. C.R. IeP. 


Ry- Co., 250 Ill. 396; Gilmore v. Puller, 198 Ill. 130. 


Complaint is also made of the sixteenth instruction given on 
behalf of appellee. This instruction is very much like appellee's 
fourth given instruction as set out in the opinion in the case of 
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prueckor Ve Sandusky Portland Cement ‘Company, 93 Ill. App. 406, and 
it was there held that the giving of such an instruction dia not con- — 
stitute reversible error. 

Other reasons are assigned and argued by appellant. We are not 
prepsred to say that réversible error was committed other than herein 
above stated. For the error indicated the judgment is reversed and 
the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, | ss 
SECOND DISTRICT. ines I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


AGG 29 1995 the Opindon of the Court was filed in the 
Clerk ts office of said Court, in the words and figures 


following, to wit: 
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The People of the State of Illinois, 
Defendant in error, 
Writ of error to the Circuit 
VSe 


- Court of Rock Island 
Elmer Saylor, et al. 


County. 
Plaintiffs in error. 


223 T.A. 646 


Partlow, J. 


flmer Saylor, Leonard Saylor and Earl Saylor, who are brothers, 
together with Grace Saylor, whe is the wife of Elmer Saylor, were in- 
dicted in the circuit court of Rock Island County for mayhem, the 
specific charge being the castration of Mark Edmund Pendleton. Upon 
the trial, Grace Saylor was acquitted, the other three defendants 
were found guilty, and their punishment was fixed as imprisonment 
in the penitentiary. To review the judgment a writ of error has 
been prosecuted from this court. 

The indictment consisted of three counts. The first. count was 
quashed, the motion to quash the other counts was overruled, snd this 
Yuling is assigned as error, it being contended that castration does 
not constitute mayhem within the meaning of our statute. Many cases 
are cited in support of this contention and plaintiffs in error re- 
view quite extensively the law of mayhem and the purpose sought to 
be accomplished by its enactment. Whot may or may not constitute 
mayhem in other jurisdictions is of little importance here unless 
the statutes upon which the decisions are based are similsr to our 
statute. Our statute provides that "whoever, with malicious intent 
to maim or disfigure, cuts or maims the tongue, puts ovt or destroys 
an eye, cuts off or tears an ear, cuts, slits, or mutilates the nose 
er lip, cuts off or disables a limb or other member of another person, 
shall be imprisoned in the penitentiary not less than one nor more | 
than twenty years, or fined not exceeding $1000.00, and confined in 
the county jail not exceeding one year." The question is whether 


castration is ineluded within the terms "cuts off or disables a 
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limb or other member of another person", as used in the statute. 

In IV Blackstone, 205, it is said: “And, therefore, the cutting off 
or disabling or weakening a man's hand or finger, or striking out 

his eye or foretooth, or depriving him of those parts, the loss of 
which in all enimel's abates their courage, are held to be maims”, 

In first Hawkins Pleas of the Crown, 175, it is seid, "the cutting 
off or disabling or weakening a men's hand or finger, or striking 

out his eye, or foretooth, or castrating him, are said to be maims". 
To the same effect are Wharton's American Criminal Law, 300: First 
Wharton's Criminal Law, Section 766; 8 Ruling Case Law, page 304; 
State vs. Woods, 169 Pac. 39. Some cases may be found which announce 
@ different rule, but under the language of our statute we think ' 
that castration comes within the stetutory provisions defining meay- 
hem, and the court properly refused to quash the second and third 
counts of the indictment. ; 

Complaint is made of improper argument made to the jury by the 
state's attorney and his assiatent, and several remeM#s are called 
to our attention which it is claimed were improper, highly preju-~ 
dicial and contributed largely to the conviction of plaintiffs in 
error. The arguments to the jury do not appear in full in the record. 
The alleged errors are set out in the affidavits filed in support 
of the motion for a new trial. It does not appear that ve object- 
ions were made to the remakks, or that the court was asked to re- 
strain the argument in any way. It has been repeatedly held that 
a party to a suit will not be permitted to sit quietly by and, with- 
out objection, permit counsel on the other side to indulge in in- 
proper argument to the jury, and then assign error thereon. It is 
the duty of the aggrieved party to object at the time, ask the court 
to restrain the offender, and if he fails to do so his objections 
will be deemed to have been waived and they cannot be raised for 
the first time in a court of review. The fact that the improper 
remarks are later embodied in an affidavit in support of a motion 
for a new trial does not dispense with the necessity of objections 


and asking the court to restrict the argument to proper bounds. 
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Wilson vse People, 94 Ill. 299; Harll vs. People, 99 Ill. 123; 
Campbell vs. People, 109 Ill. 565; People vs. Falkoditch, 280 Ill. 
321; People vs. Parker, 284 Ill. 272. For these reasons the alleg- 
ed improper remarks made in the argument to the jury are not proper- 
ly before this court and will not be reviewed. 

Our attention is called to many alleged improper acts and state- 
ments of the state's attorney and his assistant during the progress 
of the trial, and plaintiffs in error insist that this misconduct 
contributed largely to the verdict of the jury. ‘The trisl of this 
@ase occupied several weeks, The record contains almost fifteen 
hundred pages. The defense of Elmer Saylor was insanity and the 
other plaintiffs in error contended that they were not present at 
the time of the Xam alleged assault, and had no part in it. The 
record discloses an exceedingly revolting state of facts and it 
a serve no useful public purpose fdr this court to enter into 
@ detailed statement or discussion of the evidence. On account of 
the plea o# insanity, the court permitted the evidence to cover a 
wide range, including many acts and conversstions of Elmer Saylor 
and others during a period of considerable time. Most of this ev- 
idence was offered by plaintiffs in error. During the trial papy 
questions arose as to the admissibility of various items of evi- 
dence. At times the discussion and remarks became heated and very 
emphatic. Many improper remarks were made by the state's attorney 
and his assistant which cannot be approved, and if this misconduct 
had been confined to that side alone we would deem it our duty to 
reverse the judgment. The remarks and misconduct were not, however, 
confined to one side but they came from both sides. within the 
reasonable limits of an opinion it would be impossible to-set out 
in detail these incidents. Counsel for plaintiffs in error per- 
sistently attempted to introduce evidence which had been repeatedly 
excluded by the court. In the discussion of the evidence remarks 
and charges were made on both sides which were highly improper and 
should not have been tolerated. From the record we cannot say but 


what the misconduct of counsel was about equally divided and that 
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counsel for plaintiffs in error held their own with counsel on the 
other side. In this state of the record the question is whether the 
plaintiffs in error were so prejudicea by the actions and remarks of 
eounsel on both sides that they did not have a fair and impartial 
trial. We have read the evidence carefully and have given due con- 
sideration to every question raised. There is no doubt that the 
assault on Pendleton was committed, and that it was unjustified 
under the law. Neither is there any question but what Elmer saylor 
was the instigator, prime mover and actual ané principsl partici- 
pant in that aspeult, We have no doubt under the evidence as to 
his sanity at the time the assault was committed. As far as he is 
concerned his guilt and accountability are established beyond a 
reasonable doubt. The other two plaintiffs in error claim they 
were not present when the assault was committed, took no part in it, 
end therefore are not guilty. We do not think the evidence sus- 
tains this contention, but on the contrary the evidence shows be- 
yohd a reasonable doubt that one was an actual participant in the 
assault and each is guilty as charged in the indictment. For the 
reason that the evidence, in our opinion, fully establishes the 
guilt of esch and all of the plaintiffs in error, and for the 
further reason that there was improper conduct and remarks by 
eounsel on both sides, we dc not feel justified in reversing the 
judgment on account of the improper conduct end remarks of the 
state's attorney. 

Complaint is made that the court improperly gave on behalf of 
the defendant in error, the second, fifteenth, sixteenth and twenty- 
second instructions. The plaintiffs in error tendered one hundred 
twenty-two instructions of which thirty-four were given. The 
practice of submitting so many instructions hes been repeatedly 
condemned. People vs. Munday, 280 Ill. 32; People vs. Burns, 300 
Tll. 561; People vs. Boston, 309 Ill. 77. It is impossible for | 
the trial court when burdened with such a mass of instructions 
to give proper and intelligent consideration to each instruction 


x 
submitted, and if the plaintiffs in error by such conduct render 
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it impossible for the trial court to properly consider the in- 
structions submitted, courts of review will not go fer out of their 
way to relieve that party from errors for which he alone is respon- 
sible. To do otherwise would put a premium upon such conduct. We 
have, however, examined the four instructions complained of and do 
not think plaintiffs in error were prejudiced by the giving of any 
of theme 

The judgment of the circuit court will be affirmed. 

Judgment affirmed. 
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STATE OF ILLINOIS, | a 
SECOND DISTRICT. (°S- 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and "th, seal of 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 

EJ. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
2i 1925+ the opinion of the Court was filed in the 
Clerk is oOffiee of said Court, in the words and figures 


following, to-wit: 
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7492 Agenda 36. 
State Bank of Seaton, 


appellant, Appeal from the Circuit 
Vie Court of Henderson 
R. L. Bryans, | County. 
appellee. 


2381.4. 647 


On January 3, 1922, State Bank of Seaton, appellant, obtained 


Jett, Je 


@ judgment for $2406.18 and costs of suit by confession against 
R. L. Bryans, appellee, for the balance it claimed to be due on a 
certain promissory note of $4500.00 that had been executed by 
Bryans & Bryens, James A. Bryans and R. L. Bryans. On motion of 
the defendant (appellee here) the judgment was opened and the de~ 
fendant given leave to plead to the merits, the judgment to stand 
as security. Pleas were filed. ‘There was a trial by jury and a 
verdict in favor of appellee and this appeal followed. 

The only errors argued for a reversal are that the verdict is 
contrary to the evidence and that the court improperly refused the 
ist, 2nd and 3rd instructions offered on behalf of appellant. 

It appears that appellee, R. L. Bryans and James A. Bryans, his 
brother, were in business together at Seaton, Illinois, running a 
meat market and buying and selling live stock. The partnership 
terminated upon notice published in a newspaper in the locality in 
which they resided, either in 1909 or in September 1910, at which 
time appellee moved to his farm and devoted himself #5 farming. In 
1909 appellee sold his interest in the butcher business to Harry 
Cassey. James A. Bryans and Cassey continued in business. It is 
the contention of —e that the use of the partnership name of 
Bryans & Bryans after September, 1910, was wnauthorized. 

| fhe indebtedness out of which the note sued on originated was 
 @ promissory note for $950.00 dated September 18, 1911, given to 


_ the appellent by James A. Bryans. ‘There is evidence in the record 
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to the effect that the firm name of Bryans & Bryans was signed to 
the note but appellee insists if such was the case it was without 
his knowledge. Appellee did not sign this note, nor was the in- 
d@ebtedness his. ‘The indebtedness was increased by James A. Bryans 
in carrying pa the business individually and the note for $950.00 
was afterwerds renewed for an increased amount namely for 42000.00 
and was signed Bryans & Bryans by James A. Bryans. Other renewals 
were had from time to time until the execution of the note declared 
upon.. While the name of R. L. Bryans appears on one or more of the 
notes executed prior to the time of the dete of the note sued upon 
it is his contention that when he did so sign it was as surety. 

The renewal note of March 3, 1914, being the last note that 
appears in this transaction that was made prior to the date of the 
note sought to be recovered upon was for $4500.00 signed Bryans 
& Bryans, James As Bryans and R. lL. Bryans. 

The note that is the basis of this suit is dated March 3, 1915, 
and was eksmiit Signed by James A. Bryans and appellee and to which 
James A. Bryans signed the old firm name, Bryans & Bryans. It is 
the contention of appellee that this note was satisfied and paid by 
the giving of other notes at a later date in payment thereof. Appellee 
insists that he was not at the bank when these notes were made; that 
the business was conducted by James A. Bryans and it was the business 
of James A. Bryans; that the note sued on was signed by him at his 
farm with a pencil. . 

The evidence discloses that e number of notes were made by James — 
A. Bryans and Ethel L. Bryans, his wife, subsequent to the date of the 
note sued upon. Six of these notes are in evidence. Four of the six 
notes were signed by James A. Bryans and Ethel L. Bryans and the other 
two by James A. Bryans alone. The first of the six notes was for 
$4500.00 dated September 4, 1916 and the record discloses there is 
stamped on the face thereof 


"State Bank of Seaton, Paid Mar. 7, 1917. 
Seaton, Illinois.” 
* 
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The next three of the six notes are for the seme amount namely, 
$4500.00 each and are dated respectively February 28, 1918; September 
5, 1918; and March 5, 1919 and each of these three notes is marked 
paide | | 

James A. Bryans paid $2500.00 on the principal and made his 
individual note to the bank on September 4, 1919 for $2000.00 the 
balance of his indebtedness, and this $2000.00 note is marked paid. 
The payment was made by renewal. James A. Bryans made his note to 
the bank dated March 4, 1920 for $2070 which included the six months 
interest on the note so paid. 

On September 3, 1920 the said note for $2070 was taken up and 
marked cancelled and James A. Bryans gave his.note of that date for 
$2070.00. This note was held by appellant at the time of the commence 
ment of this suit which was January 3, 1922, and was still held by 
appellant at the time of the trial and up to the time the rebuttal 
evidence was heard on the part of appellee when it was surrendered by 
the president of appellant bank. 

There is evidence tending to show that the indorsements of in- 
terest and the principal sum of $2500.06 upon the note sued on were 
made at or near the time when James A. Bryans made the payments. The 
evidence further shows that no notice was given appellee by the bank 

“that the note was held for claim against him until March, 1921, which 
) was after his brother's death, which occurred in the year, 1921. That 
no notice was given appellee for a period of five and one-half years 

after the maturity of the note. 

After an examination of the record the evidence tends to prove 


the following facts: 







le That the note sued on was a renewal and that R. IL. Bryans, 
appellee, had signed only it and the note of March 3, 1914 in the 
"same capacity. 

2. That after the dissolution of the partnership of which R. lL. 
Bryans and James A. Bryans were membere, and after the retirement of 
R. Le Bryans to mas farm in September, the firm was not indebted to 
the State Bank of Seaton. 
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35. That James A. Bryans executed and delivered to appellant 


bank his note for $950.00 in the year 1911, the consideration there- 


for being money advanced him by the bank. 
4. That R. L. Bryans had no interest in and took no part in the 


management of the business after checking out $310.00 in September, 


1910, at the time of his retirement to his farm. 


5e That the indebtedness evidenced by the note sued on was in- 


eurred by James A. Bryans after the dissolution of the co-partnership 


and while doing business in the town of Seaton and with the bank in 
question. 

6, Thet the note sued on and the note of March 3, 1914, were 
signed »in pencil by Rk. L. Bryans at his farm in Henderson county and 
not an the bank st Seaton. 

¥, That no other note or notes were executed by R. L. Bryans in 
favor of said bank. 

It is undisputed that the name of ethel Le Bryans first appeared 
on the notes at the State Bank of Seaton after March 3, 1915. Mr. 
Seaton, the President of the bank testified that there were three 
notes of the series executed and delivered subsequent to March 3, 1915. 
on which the signature of James A. Bryans, Re Le Bryans and Ethel L. 
Bryans appeared and which were each of six months maturity. 

Defendants exhibit 12 bears date September 4, 1916, but does 
not bear the name of R. L. Bryans. This note evidently is the third 
of the series spoken of by Mr. Seaton, President of appellant bank, 
as one of the three notes executed and delivered subsequent to March 
3, 1915, on which the name, as he stated, R. L. Bryans appeared. The 
testimony of the witness Seaton is also to the effect that the alleged 
three notes executed after March 3, 1915, had been peid, were cancelled 
and surrendered, but no one was able to find any or either of them. 


The testimony of appellee is that he never signed a renewal note 


after March 3, 1915. The record discloses that all of the renewal 





notes were presented to the bank by James A. Bryans. Appellee was not 
present on any of the occasions and therefore was not in any position 


to testify as to What wes said or done when the notes were stamped as 
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paid from time to time or when the first notes signed by James A. 
Bryans and Ethel L. Bryans were given. No pne undertakes to testify 
as to wheat was said or done at the time when the renewal notes were 
presented by James A. Bryans. Seatoh was the only one evidently 

who possessed that information. ‘The intention of the parties at 

the time of the renewal of the notes is to be determined by the facts 
and circumstances surrounding the transaction. In this connection 
it is important to note the relation of the parties prior to the 
execution of the note declared upon. Appellee signed his last check 
on the Seaton bank in September, 1910 when he checked sut the $310.00. 
He signed two notes as surety for indebtedness incurred by James A. 
Bryans, One is the note sued on and one prior thereto, James A. 
Bryans substituted the name of his wife thel Le Bryans, paid all 
the interest and reduced the principal of the note after several re- 
newals in the sum of $2500.00 after March 3, 1915. Neither the bank 
nor James A. Bryans approached R. be Bryans on the matter although 
both knew he signed as surety, and that each and every renewal note 
was due ois months after date. 

The record discloses that Seaton testified that after March 3, 

1915 “we could never get any more action out of R. L. Bryans". 

This testimony of Seaton corroborates the statement of appellee that 
he never signed a note in favor of the Seaton bank after signing the 
note sued on. Five and one-half years elapsed and James A. Bryans 
hed died before R. L. Bryans received notice that the note sued on 
was unpaid, although he lived within twelve miles of Seaton. Numerous 
renewels were made by James A. Bryens and by James A. Bryans and 
Ethel L. Bryan’ and the 01d note@ were cancelled and stampJed paid 
and on the death of James A. Bryans his note of $2070.00, the balance 
of the indebtedness owed by him was filed by the bank as a claim 
against his estate. The $2070.00 note was also retained by the bank 
and was surrendered in open court at the time of the trial. 

The taking of new notes from time to time with the name of 

Ethel L. Bryans thereon and the taking of the note for $2070.00 
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and the retention of the same are circumstances to be taken into 
consideration in determining whether or not the }note sued on was 
paid. It was a question of fact for the jury to determine from the 
conduct of the parties and from all the facts and circumstances 
appearing in evidence, both before and after the execution of the 
note sued on, whether or not the bank intended to accept the notes 
of James A. Bryans and Ethel L. Bryans in lieu of the note sued on 
given in payment thereof. 

A matter proper to be taken into consideration by the jury in 
determining the issue involved between the parties is the fact that 
the note sued on was retained by the bank after, according to the 
testimony of its president, it had taken other notes in renewal of 
the same from time to time which bore the signature of R. L. Bryans, 
@ signature which he swore he knew and which renewal notes he can- 
ee@lled and stamped paid. 

In U. S. vs. L. L. Leach and Son, 191 I1]. App. 346@352, it 
was held, "The fact that the unpaid note was not surrendered before 
suit tends to show that it and not the original debt was considered 
to be the basis of liability". 

"When questions of fact are passed upon by a jury properly and 
fully instructed as to the law, and a motion for a new trial is con- 
sidered and refused py the trial court, the verdict will not be dis- 
turbed as against the weight of the evidence, on appeal, unless it 
is clearly so on some essential issue involved." Romano vs. Rockford 
City Traction Co., 250 Ill. App. 402-412; Kumorouski vs. Armour & 
Company, 198 Ill. App. 306-11. When all the facts and limieubieinitl 
are considered we are of the opinion the finding of the jury cannot 
be said to be against the manifest weight of the evidence. 

The first refused instruction complained of is as follows: 

"The Court instructs you that the signature R. L. Bryans 
as the same appears on the note marked "Plaintiff's Exhibit A’ 
and introduced in evidence in this case makes the defendant 
R. L. Bryans liable to the plaintiff for such sum, as you find 
from the evidence in the case, is umpaid on said note, if you 
find there is any amount on said note which is unpaid, and that 
it was not neGessary to make the defendant liable on the note 


that the plaintiff gave (give) to him any notice whatsoever 
that such note was due and unpaid.” 
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This instruction practically directs a verdict. If the court had 


given this instruction all the jury wouid have had to do would have 


been to compute the amount due on the note allowing in the computa- 
tion the credits indorsed thereon. The effect of the instruction is 
thet it tells the jury that the signature of appellee as it appears 
on the note makes him liable for what ever is unpaid thereon. This 
instruction not only ignores but excludes entirely the defense relied 
upone 

The second refused instruction of which appellant complains is; 

"The Court instructs you that under the issues in this 
case if you believe from a preponderance of the evidence in 
the case that R. LL. Bryans signed the promissory note upon 
which this suit is brought, then your verdict should be for the 
plaintitt for the amount you find from the evidence in the case 

S now unpaid on such note, if you do find that there is any 
amount unpaid thereon, even though you should further believe 
from the evidence that the partnership of Bryans & Bryans had 
been dissolved prior to the time the note upon which this suit 
is brought was executed." 

Since it was not controverted that R. L. Bryans signed the note 
sued on this instruction in effect directs a verdict for the plaintiff 
leaving the jury nothing to do except ascertain if there was "any 
amount unpaid thereon". It ignores the defense and this could not 
be done when an instruction practically directs a verdict. In any 
event this instruction is misleading. A jury would reasonably under- 
stand that the expression, "any amount unpaid thereon", refers to 
the balance ascertained by computing the amount, due, taking into con- 
sideration the credits appearing on the back of the instrument. The 
question was not whether "any amount" was due thereon. If R- L. 
Bryans was liable there was some amount due and if not lisble there 
was no amount due. 

The third refused instruction reads: 

"Phe Court instructs you that if you believe from a prepon- 
derance of the evidence in this case that the note upon which this 
action is brought was signed by the defendant, that the taking of 
other notes by the plaintiff for the same indebtedness, whether 
Signed by the defendant or not, should not be found by you to be 
& payment of said note unless you further find from the evidence 


in the case that in the acceptance of such new notes the plaintiff 
intended that said notes should be paid thereby." 


» 
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Counsel for appellee admit that the instruction given informed the 
jury that payment is conditioned upon the intention of the parties, 
and that the parties must have intended that the o1d note was paid 
by the giving of the new note. The objection to this instruction is 
that it does not tell the jury that both parties must have intended 
payment. The instruction leaves it entirely to the plaintiff. 

Appellant’ seventh given instruction contained the qualification 
that there was no payment “unless it was understood by the parties 
and intended by them that the giving of such new notes should operate 
and be a payment of the note on which this suit was brought", and 
then proceeds to inform the jury that there should be a finding for 
the plaintiff unless it had been proved by a preponderance of the 
eyetense that the new notes "were given by the parties making the 
same wil accepted by the plaintiff with the understanding and inten- 
tion that they should be in payment of the note on which this suit 
is brought". It will be seen that instruction number seven cured the 
vice found in the third refused instruction. 

Furthermore after an examination of the instructions given on 
the part of appellant we are of the opinion that the jury was fully 
instructed upon every point involved in the case. The jury has 
passed upon the questions of facet and found against the contention 
of appellant. ‘We believe that no serious error has been committed 
in the refusal of instructions offered on the part of appellant. The 
jury having been fully informed as to the law of the case, the judg-° 
ment of the Circuit Court of Henderson County is affirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, bss 
SECOND DISTRICT. ea I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affixhe seal of 
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een 4 JONES, Presiding Justice. 
Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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BE If REMEMBERED, that afterwards, to-wit: On 
Aus 9 9 1995 the-opimion of the Court was filed in the 


Rien s ortice of said Court, in the words and figures 


following, to wit: 
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W. C. Frieling, for use of 
Henry Dummer, 

appellant, - Appeal from the Circuit Court 
3 VSe of Kankakee County. 
Prank P. Emling, et al, 


appellees, 


2381.4. G47 


Jett, J. 

This is an appeal by W. C. Frieling for use of cenety Dummer, 
appellent, from an order of the court allowing the motion of Frank 
P. Emling, et al, appellees, to vacate certain judgments that had 
been entered against them. 

| It appears that on June 15th, 1923, a condi tiount eet mant was 

entered against Frank P. Emling and Joseph Smith, co-partners doing 
business under the firm name of Emling and Smith, Frank P. Emling 
and Joseph Smith individually, F. G. Wilson and Mery Frieling for 
the sum of $2315.00 with interest thereon from November 15th, 1922 
in favor of appellant and on the same date, namely, June 15th, 1923 
@ conditional judgment was entered in favor of the appellant against 
the appellees for the sum of $1988.14 with interest thereon from 
Noyember 15th, 1922 and the two cases were consolidated in this court. 

The orders of June 15th, 1523 providing for said conditional judg- 
ments also ordered writs of scire facias to issue. These writs were 
issued in both cases by the clerk of the Circuit Court on June 16th, 
1923 and on June 18th, 1925 said writs were served by the sheriff of 
Kankakee County by reading the same and at the same time delivering a 
copy thereof to Joseph Smith as a member of the partnership firm of 
Emling and Smith and Joseph Smith individually, and F. G. Wilson and 
Mary Frieling, and also os Prank P. Wmling, individually and as a 
member of the partnership firm on Jume 19th, 1923. The writs of scire 
facias were returnable to the October Term, 1923 of the ssid court. 

The defendants failed to appear at the October Term, 1925, and 
on October 30th, 1923 default judgments were entered against said 
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defendants in the one case in the sum of $2425.93 and in the other 
case in the sua of $2083.40. 

It is claimed by appellees that they hed no knowledge of the 
existence of the conditional judgments until July 5th, 1924 after 
which they filed their motion supported by affidavits to vacate 
the said judgments. 

The motion supported by affidavits sets up that on the 15th day 
of November, 1922, Henry Dummer, in the Cireuit Court of Kankakee 
County, obtained two judgments by confession against the ssid . C. 
Prieling in the sums of $2515.00 and $1988.14 respectively; that 
on the said 15th day of November executions were issued on said 
judgements and delivered to the sheriff of said county ahd on the 
same day returned by the sheriff endorsed, "I hereby return this 
execution. No property found this 15th day of November, A.D.1922." 

Sheri 

Ee Ls. Meintyre 

Deputye "5 
That on the 16th day of November 1922, Henry Dummer filed in said 
court actions in garnishment on each of said judgments, said suits 
being numbered 18014 2/2 and 18015 1/2 respectively and on the same 
day filed in said court a proceeding in attachment which case 
wes numbered 18017. The appellees were summoned as garnishees in 
all three of said suits; that on the 26th day of December, 1922, 
Sblerrogstories were filed by the plaintiff in all three suits, the 
said interrogatories being identical in charaeter, words and sub- 
les wnt made a part of the motion and affidavit; that sometime 
thereafter they were advised by their counsel that the garnishment 
issue was the same in all three of ssid suits; thet he had entered 
into an agreement and understanding with counsel for the plaintiff 
that garnishees should file answers, to the interrogatories in the 
attachment suit; that the garnishnent issue should be tried in 
said suit and that no action would be taken in the other cases 
pending trial of the garnishment issue in the attachment proceeding; 
that pursuant to that understanding answer to interrogatories were 


filed in the attachment suit on the 14th day of March, 1923; that . 
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thereafter the attachment suit came on for trial on the 8th and 9th 
days of May, 1924, and upon the trial thereof at the conclusion of 
gall of the evidence the court instructed the jury to find the issues 
in garnishment in favor of the defendants, appellees here. Judgment 
was entered accordingly and the defendants discharged; that on the 
5th day of July, 1924, these defendants learned for the first time 
that contrary to the said agreement and understanding, plaintiff on 
the 15th day of Jume, 1925, obtained a default conditional judgment 
against them for the sums as hereinbefore stated; that on October 
50th, 1925, all of the said defendants were again defaulted and 
said conditional judgments were confirmed; that they cannot recall 
that they were ever served by seire facias in either of said suits 
but if so relied upon said agreement and understanding; that said 
writs if served were never called to the attention of their counsel; 
that they are informed and believe, however, that neither of said 
‘judgments were indexed as against said defendants in the office of 
the seid clerk until the Grd day of July, 1924, and appeared in the 
daily "Abstract Record" under date of July Sth, 1924, from which 
defendants first obtained information that such judgments had been 
entered; that they have a meritorious defense to the whole of the 
demand of the plaintif?; that they are not now and were not, nor 
any or either of them, indebted to the said W. C. Frieling at the 
time of the filing of this suit. 

The motion to vacate the judgment was also supported by an 
affidavit of the attorney for appellees, and a counter affidavit 
was filed by counsel for appellant. Upon « heaving the court enter- 
ed an order vacating these judgments end from that order this 
appeal ig prosecuted. | 

The only question involved in this proceeding is whether or not 
the court was justified in vacating the judesments. The authprity 
for so doing is cleimed by appellees to exist by virtue of Section 
89 of the Practice Act abolishing the writ of error coram nobis and 


it has been held that the error under section 89 of the Practice 
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Act, which is sufficient to open up a judgment must be based upon 
fraud, duress or excusable mistake. 

The record does not show thet there was any duress and the most 
that can be said of the excusable mistake is that it was a mistake 
of counsel for appellees to depend upon the word of counsel for 
appellants. That such e state of affairs should arise as is indi- 
cated by this record is unfortunste. It is the contention of 
appellees thet their attorney had an agreement with counsel for 
appellent¢ by which no proceedings were to be had in the in cases 
in which conditional judgments were entered until after a disposi- 
tion of the attachment suit. If the facts are true as stated in 
the affidavit of counsel for appellees then he has been overreached; 
if they are not true, appellees and their attorney have been negli- 
gent. | 

- A motion to set aside a judgment rendered by default is alweys 
addressed to the discretion of the trial judge with which an appel- 
late court will not interfere unless it has been abused. UHallin vs. 
Penny, 209 Ill. App. 230-252; Dunlap vs. Gregory, 14 Ill. App. 601- 
605. 

In a case in which the facts alleged by affidavits show that 
there was an agreement between counsel that the case should be tried 
st an hour named, and if reached before, notice was to be given 
counsel. In violation of this agreement counsel for appellees pro- 
ceeded to trial before the hour named, in the absence of the oppos- 
ing counsel, and without notice to him. Held e good cause for set- 
ting aside the judgment. Harvers et al, vs. Tribby, 5 Ili. App. 411. 

It will be remembered that the appeilees were all gernishees ; 
in the three cases and the same interrogatories were submitted in 
the attachment proceeding as were filed in the conditional judgment 
cases, and that the question was tried out in the attachment cause 
and a finding in fevor of appellees. ‘his would indicate that 
appellees had a meritorious defense. 


In the case of Waugh vs. Suter, 3 Ill. App. 274, it is said, 
- 
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application to set aside default, we regard the point of a 
ritorious defense as altogether the more important of the two 
iit, and where the judgment is evidently unjust, a certain 
legree of neglect may, especially as terms can be imposed, be held 
to be excusable". 

If the contention of appellees is true then a grest injustice 
has been done them. In proceedings of the character presented by 
this record we are inclined to follow the ruling of the trial judge - 
who is in a better position to judge of the true facts because of 
his acquaimtance with the situation and those with whom he is dealing. 
fhe trial judge had a reason for ruling as he did and we are not pre- 
pared to say that he abused the discretion lodged in him. e are 
of the opinion that justice and equity require that the judgment of 
the trial court should be sustained. 

The judgment of the Cireuit Court of Kankakee County will be 
affirmed which is accordingly done. 
Judgment Affirned. 
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STATE OF ILLINOIS, t, & 

SECOND DISTRICT. J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix,the seal of 


le allaty Court, at Ottawa, this af day of 
ane é : if the year of our Lord one thousand 


nine hundredA 
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Begun and held AtfOttawa, on Tuesdays t seventh day of 


April, injthbe @ear pr a e thousand nine hundred 
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State of ors 


Present--The Hon 
Hom. 


Hon. THOMAS M. JETT, Justi 





JUSTUS L. JOHNSON, Clerk, 


E. J. WELTER, Sheri: 








BE IT REMEMBERED, that afterwards, to-wit: On 
SEF | 4 1925 the opinion of the Court was filed in the 
Here iceOLtice Of sald Court, in the words and figures 


following, to-wit: 
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Johnson Brothers, a 
cOpartnership, etc., : 
Appeal from the Circuit Court 
appellees, 
of Kane County. 
VSe 
Herman Vierke, Sheriff, etc., 
appellant. 
2381.4. 647 
Jett, J. “hi 
For three years prior to March 25, 1924, August Baert wes en- 
gaged in operating a dairy farm of one hundred and fifty acres which 
he rented for cash from ©. WW. Boleum, Sr. Shortly after Baert moved 
upon the farm Bolcum learned that he was financially involved and to 
keep his property from being sold by his creditors Bolcum took up 
some of his outstanding notes which were renewed from time to time. 
At the time Beert abandoned the farm on March 23, 1924: he was indebted 
approximately {6,000.00 to Bolcum. On the preceding day Baert'g 
property consisted of nine horses, thirty-four highly bred Holstein 
milk cows, eighteen head of young cattle, one bull, some farming tools 
and a et quantity of oats, corn, rye and silo feed. On March 24, 
1% 4, Bolcum took judgment against Baert upon several of his notes 
upon which executions were issued and levied upon eleven of the cows 
Which were in the possession of appellees. Appellees thereupon insti- 
tuted this suit in replevin which resulted in a verdict and judgment 
in their favor from which this appeal has been prosecuted. 

Appellee, Alex Johnson, testified that between four and five 
o'clock Saturday afternoon, March 22, 1924, he went to the farm 
occupied by Baert with his brother Solomon and in the presence of Frank 
Van Derhoff and his hired man, appellees bought of Baert twenty-one 
head of cattle for $1200.00 paying therefor by delivering to Baert a 
check which they had received in payment of a carload of cows recently 
shipped by them to Silas Palmer and Sons, a commission firm in Chicago. 


Appellee did not .kknow the exact amount of the check but stated that 
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it was over $1400.00 and that in addition to giving Baert this check 
he gave him some cash (the amount of which he was unable to state) and 
received from him besides the cattle several Liberty Bonds. He was 
unable to remember whether he received from Bsert two or three bonds 
and was not sure but thought the bonds were each of $100.00 denomination 
Appellees, Frank Van Derhoff and his hired hand drove from Baert's 
place the twenty-one head of cattle appellees claimed to have purchas- 
ed, and thirty-one head of other cattle together with six horses. Van 
Derhoff lived between the farm occupied by Baert and the farm of 
appellees and although appellee, Alex Johnson, testified he did not 
know to whom the eighteen young cattle belonged, yet when they arrived 
at the Van Derhoff farm the said eighteen young cattle and the six 
horses were driven there and left. The remaining thirty-four cattle 
were driven to the farm of appellees. Of these thirty-four cattle 
appellees claim to have purchased twenty-one and thirteen were, on 

the following Monday, according to the testimony of Alex Johnson, 
shipped by appellees, at Baert's request, to Chicago and there sold 
for a little more than $800.00 but how much more the witness was 
umable to state. He further testified that appellees received the 
Seturns from the thirteen head from the commission firm in Chicago 

and applied the amount so received to the indebtedness of Baert to 
them, which indebtedness was in existence at the time appellees gave 
Beert the Palmer and Sons check for $1400.00 in payment of the twenty- 
one head. Of the twenty-one head of cattle appellees claim to have 
purchased they sold ten to Swen Oleson and it was the remaining 
eleven which were levied on by appellant under the executions issued 
upon the Bolcum judgments. This witness is the only witness who 
testified in chief on behalf of appellees. ‘je have read with care 

his testimony. ‘The examination and particularly the cross-examina- 
tion of this witness discloses an inclination to evade and a lack 

of memory as to many of the details of his transaction with Baert 

and his account of the purchase of these cattle is not one which 
inspires confidence in its truth. His testimony that he gave Beert 


s 
the Palmer and Sons check for $1400.00 was discredited by the 
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book-keeper of Palmer and Sons, a witness called by appellant, it 
appearing that no check of any such amount had ever been issued to 
appellees by Palmer and Sons. Furthermore his testimony as to his 
manner of payment and the taking of a receipt from Baert are at 
variance with statements attributed to him by the witness Howard Orr 
and others who had a conversation with him about these matters within 
a day or two after the trensaction. 

_ According to the witness Frank Van Derhoff who was called in 
rebuttal by appellees, the check which appellees gave Baert was dated 
March 20, 1924 and was for the sum of $1125.77. ‘This eheck was 
offered in evidence by appellant and was endorsed by appellees and 
by Van Derhoff. Baert's name does not appear thereon. Van Derhoff 
testified that Baert brought it to his place on Sunday, March 25 and 
he, Van Derhoff, cashed it by giving Baert the full amount thereof 
in five, ten and twenty dollar bills and explained his ability to 
so cash it by ptetine that although he had a bank account and did a 
regular checking business with his bank at St. Charles, still some 
one (no neme given) from Iowa paid him a couple of weeks before this 
time $1600.00 in cash for a note which he held ag@inst the Iowa party. 

Appellees offered no testimony as to the value of Baert's pro- 
perty or any part thereof. * The value of all the cows, heifers, 
horses, farming implements and grain, being substantially all the 
personal property on the Baert farm prior to the driving off of the 
eattle and six of the horses on March 22, was between $5700.00 and 
$5900.00 and the value of the stock driven away by appellees and 
Van Derhoff on this particular seturday afternoon was between °%4600.00 
and $4800.00. The value of the three horses, farming tools, the 
feed and all other personal property belonging to Baert remaining 
on the premises after appellees and Van Derhoff had driven away all 


the cattle and six of the horses was approximately $1100.00. fhe 


value of the twenty-one cattle which appellees insist they purchased 

Anderson, 
for $1200.00 was placed by the disinterested witness, Andrew iutmson 
at $2030.00 who fixed the value of ten of these which were sold by 


appellees to Oleson at $1125.00. The valuation of the cattle and 
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horses driven to Van Derhoff's varied from $1225.00 to $1405.00. 

It is conceded that no attempt was made by Baert to comply with 
the provisions of the Bulk Sales Act. It has been held that the pro- 
visions of this act applies to sales by one who is engaged in farming 
and dairying. Weskalnies v. Hesterman, 288 Ill. 199. In fact it 
applies to any sale or transfer in bulk of the major part of the goods 
ef the vendor's business otherwise than in the ordinary course of 
trade and in the regular and usual prosecution of the vendor's busi- 
ness. La Salle Opera House Company vs. La Salle Amusement Company, 
289 Ill. 194. Appellees insist, however, that inasmuch as they only 
purchased twenty-one cows it was not a sale by Baert of the major part 
of his business. While it is true that appellees claim to have pur- 
chased only twenty-one head of cattle there was transferred to their 
possession by Baert at the time of the purchase, thirteen head of 
other cattle which they, the second day thereafter, shipped and sold 
for Baerts The statute applies to the sale, transfer or assignment 
of the major portion of the vendor's property and while there is no 
direct evidence in the record disclosing the nature of the transaction 
by Van Derhoff it is admitted that all the stock used by Baert in his. 
dairying business was removed by appellees and Van Derhoff from 
Baert's premises at the same time and it is immaterial whether there 
was @ sale to Van Derhoff or not as there was in fact a transfer to 
him. By this action of appellees and Van Derhoff, Baert was bereft 
of the means of conducting his usual business of dairying and it was 
just such a transaction that the statute aW¥oids. 

Appellees next insist that appellant is not in a position to 
invoke the provisions of the Bulk Seles Act inasmuch as he did not 
specially plead it, and while unable to cite any authorities sustain- 
ing their contention, insist that the same rule should be applied as 
is applied when the statute of frauds is relied upon. In the instant — 
case appellant filed the general issue and several special pleas, by 
one of which he pleaded that the property taken was the property of 
appellant, by another that the property taken was the property of 
Baert, and by another that at the time the property was taken by 


appellant he, as sheriff, seized the same by virtue of executions 
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Whened in his hands, the same having been issued upon judgments ren- 
dergsa in favor of Bolcum against Baert and averring that said property 
was the property of Baert subject to said executions and was not the 
property of appellees. ‘fo the several pleas replications were filed 
averring that the property taken by appellant was the ‘property of 
appellees and was not the property of either appellant or Beert and 
was not subject to levy under said executions issued upon the several 
judgments recovered by Bolcum against Baert. Under the pleadings the 
issuable fact was the right of property in the plaintiffs and under 
such an issue the plaintiffs must recover upon the strength of their 
own title and it was incumbent upon them to affirmatively prove their 
right to possession as against both appellant and Boleum, the judgment 
creditor. Baldwin v. Smith, 143 Ill. App. 56; Constantine v. Foster, 
57 Ill. 36. 

In the case of Seimon v. Allard, 15 Ill. App. 568, it was held 
that evidence to prove that a sham sale of the goods replevined haé . 
been made by the judgment debtor to the plaintiff was edmissible under 
the pleadings identical with those in the instant cease, the Appellate 
Court there stating, (page 70) "By the introduction in evidence of the 
judgment and execution appellants were placed in a position, as judg- 
ment creditors of Decker, to attack the title of a fraudulent vendee 
of the latter, and by no rule of pleading applicable to actions of 
replevin were they required to disglose in advance the grounds of their 
attack". In the instant case appellees relied upon a sale to them by 3 
Baert and they should be prepsred to show that it was made in good 
faith, for an honest purpose, in compliance with the provisions of the 
Bulk Sales Act and valid in all other respects. Strohm v. Hayes, 70 
Ill. 41. Thornton v. Hendrickson, 215 Ill. App. 121. 

Prom the evidence as disclosed by this record the earmarks of fraud 
are apparent. This was not a sale in good faith by Baert to appellees. 
For the reasons indicated the judgment of the Circuit Court is 

reversed and remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. as I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
Sod day of 


said A pee at Ottawa, this_— 
Sh ae _ig the year of our Lord one thousand 


Clerk of the Appellate Court. 
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and twenty-five, within and for the Second District of the 


Stace of Lllinois: 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Bon: THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 
fd. WELTER: Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 291995 the-opinion of the Court was filed in the 
Silom Ss orries of said Court, in the words and figures 
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Isaac Thomasson, 
appellee, | Appeal from Cireuit Court 
VSe . Of Iroquois County 
Central Illinois Public Ser- 


vice Company, 


appellant, A 8 T.A. 6 4 fa 


Jones, Ps J. 

Isaac Thomasson, appellee and plaintiff, instituted this suit 
against the Central Illinois Public Service Company, defendant, 
and appellant here. He recovered a judgment for °%2500 upon a ver- 
dict of a jury in the circuit court of Iroquois County for person- 
al injuries. 

The declaration contained two counts. The first averred that 
the defendant company, through its servants, was engaged in taking 
down certain electric wires and other appliances attached to poles, 
along a highway opposite a certain filed in which the plaintiff was 
working and driving a team of horses with a farm dise attached 
thereto; that the plaintiff, in the exercise of due care for his 
own safety, was driving said team of horses from a field upon the 
public highway, and while so doing, one of the defendant's servants 
negligently and carelessly permitted a cross-arm to drop from a 
certain pole from a height of twenty feet upon the ground nesr 
said team so that the team became greatly frightened and ran away, 
causing the plaintiff to be thrown to the ground and dragged so that 
he was injured by said disc and lost one thumb and the use of his 
hend was greatly impaired; and that he received other great bodily 
injuries. The second count is substantially the same as the first, 
but has the additional averment that the fall of the cross-arm made 
a great noise and frifhtened the said team of horses. 

Counsel for defendant urges that the motion in arrest of judg- 
ment should have been sustained because of alleged insufficiency 


: 
of both counts of the declaration. It is claimed that the defendant's 
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servants, in dismantling the transmission line, were doing what 
they might lawfully do and that there is no averment in either count 
of any duty of the defendant to refrain from dropping the cross-arm 
at the time it is charged by the plaintiff that the same was dropped. 

Thé first count contains no averment as to noise. It charges 
that the defendant's servants negligently and carelessly permitted 
the cross-arm to drop upon the ground near the team so that the 
team became frightened and ran away. The second count charges that 
the falling of the cross-arm made a great noise and frightened the 
horses so that ey ven away. It does not expressly aver that it 
was the duty of the defendant not to so drop the cross-arm, and 
Occasion a noise that would likely cause the horses to run away, 
nor do we think any such particularity of averment is necessary 
upon a motion in arrest of judgment or even upon demurrer. Upon 
demurrer a declaration is construed against the pleader, but after 
verdict all intendments and presumptions are in its favor. (Sargent 
Co. Ve Baublis, 215 Ill. 428; Chicago City Ry. Co. ve Shreve, 226 
Tll. 530.) When a declaration sets up a state of facts, the 
existence of which gives rise to a duty and discloses a failure 
to perform that duty together with e resultant injury, there is a 
sufficient charge of actionable negligence. Both counts set forth 
@ situation that necessarily implies a duty not to drop e eross- 
arm close to approaching horses or so as to produce a great noise 
close to them. It is well wnbereteed by everybody that a great 
noise so produced is likely to scare horses and cause them to run 
aways In Miller v. Kresge Co. 506 Ill. 104, the Supreme Court 
said: "It is sufficient if the facts stated are such as to raise 
@ duty and show a failure to perform that duty and a resulting in- 
jury from which the law will attach to such failure of duty the 
charge of negligence." We think the counts are good. 

On May llth, 1923, the defendant was engaged in dismantling 
an abandoned transmission line along a public highway about three 
miles northwest of the Village of Milford. The work was being 


conducted by a force of six men under the direction of H. 0. Cherry, 
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Division Line Foreman. ‘he transmission line was located along the 
south side of a public highway running east end west. The poles 
were approximately 110 feet apart. ‘The wires had been sétecha 

and thrown upon the ground. ‘The work of taking the cross-arms 

from the poles was in progress st the time of the accident somewhere 
about ten thirty o'clock in the morning. The plaintiff was e farm 
hand employed by Percy Martin and was engaged in discing a field 
immediately south of the highway where defendant's employees were 

at work. He started to drive to his home, and this required him 

to go out upon said public highway and then west. A fence separated 
the public highway from the field but there was a gap in the fence 
through which the pleintiff drove to and from the field. He testi- 
fied thet as he approached the gap he saw the men at work on the 
poles loosening the cross-srm and he asked them to let him out; 

that one man held up the wires so that plaintiff could drive under 
them; and that just as he got past he heard the cross-arm or some- 
thing fall behind him. The horses jumped, ran across the road and 
then east down to a ditch, where he was thrown off and received 

the injuries complained of. He did not testify that it was a cross- 
arm that fell. In fact he did not appear to know what caused the 
noise, except that it sounded to him like something had fallen just 
behind him. 

Percy Martin, the man for whom plaintiff worked, testified that 
he saw & man drop a cross-arm from the second pole west of the gap; 
that at the time the cross-arm was dropped the team was just thyaugh 
the gap and started bo run; and that he was thirty rods west of 
the gap and about ten rods down in the field. He states, however, 
that he was only about one hundred twenty feet from where the cross- 
arm was dropped. The plaintiff and Martin were the only ones who 
testified on behalf of plaintiff to the ocfurrences at the time of 
and just before the accident. 

On behalf of the defendant six witnesses testified, all of 
whom were employees of the defendant company and were present at 


the time of the accident. Their testimony is in sharp conflict 
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with that of the testimony of both of plaintiff's witnesses in many 


material respects. We will not endeavor to set out their testimony 
in detail but it tended to show thst the horses did not run away 

as the result of fright occasioned by the dropping of a cross-arm. 
Their version of the incident is that in order to hold up the wires 
at the gap so that plaintiff might drive through it and upon the 
road, one of the men stood upon a post and was supported by a long 
hook or spur, around the handle of which he had one of his legs 
wrapped, and that while thus supported he held the wires above his 
head; that as the team approached the gap, a roan colt, hitched 

on the left hand side of the team of four, was prancing and as 

it got to the gap and opposite the man holding the wires, it start- 
ed to sku shy worse and worse; that the other horses followed 

and the team ran away; that there was a man on the pole ten or 
eleven feet west of the gap and another man on the next pole west 
one hundred ten feet away; that each of said men was engaged in 
tacing off a cross-arm; that all work stopped while the team was 
coming through the gap in pursuance of an order from the foreman; 
and that the cross-arms were not dropped to the ground until after 
the team had started to run away and was at least one hundreaé fifty 
feet east of the gap. 

According to the version of Percy Martin, the team became 
frightened because of the falling of a cross-arm from the second 
pole west of the gap. The testimony shows that this pole was approx- 
imately one hundred twenty feet from the gape He does not claim 
that the man on the pole immediately west of the gap dropped his 
cross-arm prior to the runaway. While Martin seid he was only one 
hundred twenty feet from the pole where the cross-arm dropped, 
he maintained that he was forty rods west of the gap and ten rods 
south. If he has correctly located his position in the tire field 
he was over five hundred feet from the gap and obviously not in as 
g00d position to know what was going on as the men who were within 
a few feet of ite fo say the least the evidence relating to the cause 


of the runaway was highly conflicting and under the circumstances it 
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was essential that the jury be properly instructed. 

The six witnesses produced by the defendant and who testified 
concerning the accident were all employees of the defendant company 
end the court gave to the jury the following instruction: 

"The Court instructs the jury that in pass- 

ing upon the testimony of the witnesses the 

jury have a right to take into considera- - 

tion any interest such witness may feel 

in the result. of the suit, if any such in- 

terest is proved, growing out of his or 

her relationship to either of the parties 

as employees or otherwise, and to give 

the testimony of such witnesses only such 

weight as they think it is entitled to 

under all the facts and cirdumstances 

proved on the trial." 
There were no witnesses of the plaintiff who were in his employ. 
Therefore this instruction referred to defendant's witnesses alone. 
Although the instruction contains the words "either of the parties", 
nevertheless from the very nature of the case, only one, the parties, 
the defendant, was meant. 

It is always competent for the trial court to instruct the 
jury that they may take into consideration the fact that a witness 
has been shown to have an interest in the outcome of the suit. But, 
if a witness appears to be fair and truthful, he ought not to have 
his testimony discredited and subjected to suspicion, simply be- 
cause he is an employee of a party to a suit. It is not necessary 
to elaborate upon the soundness of this assertion. An employee's - 
testimony should be treated the same as that of any other witness. 
In a case of this character, where the deféndant can have no other 
witnesses than its employees, its chance of obtaining justice must 
be discounted at the very beginning, if it be a rule of law that 
the jury may be told by the court that such witnesses are interested 
because they are employees§ It is true that in Donley v. Dougherty, 

Ce. 
174 Ill. 582, a similar instruction was held not,be ~ substantial 
or reversible error. Nevertheless the Supreme Court in Bennett v. 
Chicago City Ry. Co. 243 Ill. 420, in reviewing that case said, that 


it is now disposed to hold that such an instruction is not accurate 


and that it might be so far misleading as to require a reversal 
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of the judgment. The judgment in that case was not reversed be- 
cause the Supreme Court said it was obvious that no harm resulted 
to appellant by its being given. In the instant case harm was in- 
escapable. If the jury was warranted under the instructions of 
the court to depreciate the value of defendant's witnesses solely 
upon the ground that they were its employees, there was no way 
left open to the defendant to successfully contest this suit, no 
matter how much merit it possessed. A later expression of the 
views of the Supreme Court upon this subject is to be found in 
Roberts vs Chicago City Ry. Co. 262 Ill. 228, and it was there 
held that a motorman on a street car has no interest tn the result 
of a suit merely because of his employment and that the giving of 
such an instruction is erroneous. We are bound to £bllow the 
Supreme Court in its holdings, and we do so most cheerfully, 
because it announces a rule which appears to us to be essential 
in the administration of justice and in the protection of a witness 
against unnecessary and unwartanted imputations ani insinuations. 
Complaint is also made that the court instructed the jury on 
behalf of the plaintiff that the testimony of one credible witness 
may be entitled to more weight than the testimony of many others, 
if, as to its other witnesses, the jury has reason to believe and 
does believe from the evidence and all facts introduced in the 
evidence that such other witnesses are mistaken or knowingly testified 
untruthfully and are not corroborated by other credible witnesses 
or by facts and circumstances proved on the trial. This instruction 
is particularly bad in consideration of the fact that the plaintiff 
had but one witness who testified to seeing a cross-arm fall imme- 
diately before the horses started to run away while there were sever= 
al witnesses, all employees, who testified that the cross-am did 
not fell until efter the horses had begun running away. This in- 
struction in our judgment ought not to be given in any case. fhe 
court properly instructed the jury as to the weight of the testimony 
and credibility of witnesses in the fifth instruction given for the 


+ 
plaintiff end the seventh instruction given on behalf of the defendant. 
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| Other alleged errors are presented by counsel for defendant. 
We have given each of them consideration and we think no rever- 
sible error was committed upon the trial except as herein indicated 
and because of those errors this judgment is réversed and remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, Us 


SECOND DISTRICT. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix,the seal of 


, said (ocd Court, at Ottawa, this Sea aa & day of 
: : in the year of our Lord one thousand 


nine hundred a 
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| Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMASSM. JETT, Justice. 
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E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
Sep 294995 the opinion of the Court was filed in the 
Gilera s office of said Court, in the words and figures 


following, to-wit: 
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Frank E. Johnson, Administrator 

of the Estate of John Emmert Norman, 

Deceased, 
appellee, Appeal from Circuit Court 

iy of Winnebago County. 


City of Rockford, a Municipal Corpora- 
tion, 


appellant, es 
oy es “ 3 8 TA, 64 rd 

Appellee recovered a judgment for $2500 against appellant be- 
cause of the death of appellee's intestate, by drowning. 

The declaration charged three acts of negligence on the part of 
appellant; first, that after the construction of a new bridge on 
South Fifth Street in the City of Rockford, and across Keith's Greek, 
it negligently and carelessly left a sidewalk in the public street, 
at the end of which sidewalk there was an abrupt drop into the 
ereek; second, that the defendent negligently and carelessly failed 
to properly guard the end of said sidewalk; and third, that the 
appellant negligently and carelessly failed to place a barrier across 
said sidewalk at the creek. 

None of the material facts are in controversy. The undisputed 
evidence shows thst at one time the said creek was crossed by a 
bridge substantially as wide as the street. The street runs north 
and south There was a tar and gravel sidewalk along the west side 
thereof leading to the north end of the bridge in a straight line, 
and connected with the bridge on its west side. Sometime before the 
death of appellee's intestate a new concrete bridge was constructed, 
to take the place of the old bridge. ‘he new bridge was considerably 
narrower than the old bridge, so that the west side of the said new 
bridge was not in line with the sidewalk, but was east of it. The 
removal of the old bridge left an abrupt drop from the walk into the 
creek. A concrete walk was then built over the old tar and gravel 
walk. However, the south end of this new walk did not extend to 
the creek bank, but about fifty feet north of the creek. ‘The old 
ter sidewalk was left from that point down to the bank of the creek. 
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A cinder walk was laid from the end of the concrete walk in a 
diagonal direction to the new bridge. No barrier was placed across 
the tar walk, at or near the creek, but a fence was built from a 
point just east of the walk to a point at or near the new bridge. 
This fence or barrier was constructed of four by four posts set in 
the ground. The posts stood about three and one half to four feet 
above the surface. On top of them was nailed dxether four by four 
timber. Between this timber and the surface of the ground a stringer 
of planks was nailed to the posts. ‘he first or lower stringer _ 
was about fourteen inches from the surface of the ground and the 
second stringer wes about the same distance above the first. 

On February 22, 1922, John Emmert Norman was about five and one- 
half years of age. He lived with his grandparents not very far from 
the creek. He had returned that day from Chicago, where he had been 
on @ visit with his grandmother. Shortly after his return he took 
his coaster-wagon and went out to play. He proceeded to a Yacant 
lot near the bridge, where seversl other children were at plays 
The witness, Walter Ruse, saw him go south along the new sidewalk 
and then on to the old tar sidewalk to a point eight or ten feet from 
the end, where he left his wagon, He then departed from the tar 
sidewalk and went is a southeasterly direction, to the board fence. 
Ruse saw him crawl under the fence, but neither Ruse nolanyone else 
saw him fall into the creck. There had been heavy rains, the water 
in the creek was about nine feet deep and was only a foot or a foot 
and a half below the bridge. The drowning occurred about five 
o'clock in the afternoon and the boy's body was found some distance 
down the oxeek the next morning. 

It will be seen from what has already been said that the declara-~ 
tion charges that the boy was drowned because of the negligent fail- 
ure of the city to construct and maintain o barrier or guard across 
the old tar walk and by reason of such failure the boy proceeded 
along the walk to the end of it, where he fell into the creek and 
was drowned. 


There is lo evidence in the record to sustain the charges of 
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the declaration. The proof shows that appellee's intestate did not 
fall into the creek at the place averred in the declaration, but 
fell into it at another point; a point several feet east of the side- 
walk. It is obvious that the failure to construct a barrier caren 
the sidewalk had nothing whatever to do with the accident. It was 
neither the proximate nor the remote cause of the drowning. Had 
there been a solid stone wall at the end of the walk, it would not 
have prevented the accident. It was therefore the duty of the trial 
court to have allowed the motion of the defendant city for an in- 
structed verdict in its behalf. 

This cause is accordingly reversed. and remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, | ss 
. SECOND DISTRICT. or T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record jn my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this ie day of 
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BE IT REMEMBERED, that afterwards, to-wit: On 
OC] 0 1925 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


TOllowing, to-wit: 
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Tillman Anderson, Appellee, 
: Rai Appeal from the 
Ve Circuit Court 
of Grundy County. 
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This is an ayvpeal from the circuit court of Grundy County in 


Thomas T. Fletcher, Appellant. 
Jones, Peds 


an action on the case for malicious prosecution, brought by Tillman 
Anderson, appellee, szainst Thomas T. Fletcher, appellant. The facts 
have been fully set forth in the opinion of this court when the metter 
wes before us on a former appeal, reported in 228 Ill. App. 572, and it 
is umnecessary to repeat them. This case has been here twice before and 
each time the judgment was reversed end remanded because of an excessive 
ver@ict, After the second reversal, the cause was again tried in the 
circuit court, end a verdict returned for appellee for $4500. A motion 
for e new trial was denied and this appeal followed. The record is 
voluminous and meny errors are assigned by appellant. He first clsims 
that the trial court admitted in evidence the transcript of the pro- 
ceedings in the criminal case agsinst appellee, without proper limite 
tion of its effect and purpose. When it was offered by appellee's | 
eeunsel,: he stated that it was limited for the purpose cf showing the 
terminetion of that suit, and, in admitting it, the court expressly 
limited it for that purpose end the jury wire instructed by the court 
not to consider it for eny other purpose. ‘The cases cited by appellant 
are distinguishable from the case before us. They are cases where 
there was no attempt to limit the offer for the purpose of showing the 
termination of the previous suit. Appellant also complains of 2a 
remark by appellee's counsel later in the trial, that the transcript 
admitted showed the arraignment. Appellent made no objection or ex- 
ception to the remeek of appellee's counsel snd he cannot now be 
heard here to do so for the first time. 

Complaint is made because the court admitted in evidence the 
complaint referred to in the third count of the declaration, the con- 
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tention being that there was no showing that it hed been signed by 
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appellent end that all the evidence was that thes not signed by him 
or ever ealled to his attention. In this connection anpellent claims 
it is $§tipulated thet the exhibit is in the handwriting of Oliver 
Buckhera, Statéis Attorney, with the exception that the signeture in 
the left hand corner is in the handwriting of B. Ae Cotton, the Jus. 
tice of the Peace who issued the warrant in the criminal case. Cotton 
Subsequently died so that his evidence was not available. The stipu- 
lation related only to the body of the instrument, snd the signature, 
in the left hand corner, of the Juctice of the Peace. While appellant 
testified on the last trial that he did not sign the particular complaint 
end other witnesses testified that the signature was not in his hand- 
writing, appellent admitted, on cross examination when asked if he 
did not testify at the former trisl "Yes, that is my signature,” that 
he presumed he did. The exhibit was identified by the Deputy Circuit 
Clerk as a pert of the files of that office in the case of The People 
vy. Tillman Anderson, the Justice's signature to the jurat on the com- 
pleint was proven by his successor in office, and page 14 of the 
Justice's docket shows appellant was charged with larceny. There is 
sSlways a presumption that official acts or duties have been properly 
ferformed and in general it is to be presumed that everything done by 
an @fficer in connection with the performance of an official act in 
the line of his duty, was legally done, whether prior to the act, such 
as giving notice, or determinine the existence of conditions prescribed 
as @ prerequisite to legal section or subsequent to such act. (22 C.J. 
Evidence Sec. 69.) In view of all the circumstances it can harfly be 
seriously contended that it was error to admit the document in evidence 
for what it was worth. e 
Appellent complains of the sdmission of the LeaGesns of Re Pe 
Booth, concerning the dispute between Booth and appellant in December 
1914, over the acresge of the ferm sold by Booth to appellant. The 
whole controversy out of which this suit grew arose by reason of the 
disputes between Bodth and appellent concerning the farm sale, and they 


were still unsettled et the time of appellee's arrest. The case of 
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$s 
Horne ve. Sullivan, 83 Ill. 30, cited by appellent wherein it was held 


that evidence of es difficulty in which the defendant's wife had been 
concernied, or respecting her character of that of his son for peack 
and quietness was insdmissible, has no application to the fects in this 
record. When exhibit 29 and 29a, being a letter to Booth from appel- 
lant's counsel dated February 24, 1925, and which in part concerned the 
dispute as to the acreage, was offered in evidence, eppellent's counsel 
stated "no objection to it." Nor was any objection raiséd by appellant 
to Booth's testimony concerning the dispute between them on February 
28, 1915, and in March, 1915, but it is now contended by appellant 

that the testimony of Booth concerning the alleged Ligpete on February 
28, 1915, was prejudicial to appellent end impropere There is a long 
paragraph in the abstraét purporting to set out this conversation as 
testified to by Booth. Amomg other things the dispute as to the acreage 
is embraced in it, as well as a statement that appellant secusedpiooth 
of egreeing to give some extra acreage to Charles Fletcher. Upon 
Booth's being asked if he had agreed to give or sell Chasten Fletcher 
eny pertion of the farm he answered "No." Appellant moved to strike 
out: this answer but did not object to the remainder of the conversa- 
tion, The abstract would indicate that the motion was to strike out 
all the testimony, but the record shows otherwise. Another corversa- 
tion between Booth and appellant in March following in which the acreage 
was also mentioned, was testified to by the witness Booth. The only 
other motion of appellant to strike any portion of this naieVinaely wes 
sustesined, because the word "tendered", used by the witness, was held 
to state a concluséone. Appellsent also complains of the edmission of 
the testimony of Cherlies Fletcher, concerning the conversation on 
‘Bebruary 28, 1915, between Booth and eppellent. Although appellant 
‘objected to this testimony of Fl@tcher, it is substantially the same 

as that of the witness Booth. Underpll the circumstances, we think 
there was no weversable error in the admission of this testimony. 
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There is no ground for the complaint against the admission of 





appellee's exhibits 22, 23 and 30 in evidence, because the record shows 


shat in each case appellant's counsel stated there was no cbjection. 
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Appellant further claims that it was error to permit one of 
tke appellee's counsel to testify after a rule had been entered exelud- 
ing witnesses and while other counsel also represented him. The record 
shows that the trisel started on Wednesday, November 14th, and that the 
testimony compleined of was given on Saturday, November 17th, but that 
it was not contemplated that he would testify until the nicht before he 
did so, Eshelman ve. Rawalt 298 Ill, 192, cited by appellent, holds that 
it is not proper practice for an attorney connected with a case to appear 
as a witness, but that it is not unlawful. In Smith v. Young 179 I1l. 
App. 364, it is held not 60 be error for the court, in its Caiman to 
permit sn attorney of record in a case to testify, though witnesses 
were excluded from the courtroom, especially where it does not appear 
that it was known when the motion to exclude was made that such at- 
torney would become ® material witness. The rule as to including all 
witnesses in the exéluding order is inapplicable to an ettorney for 
one of the parties even though he is also represented on the $rial by 
other attorneys. (26 R.C.le Triel, Sec 66.) 

It is contended thht the court erred in refusing to admit 
appellant's exhibit 2 in evidence, being e carbon copy of a letter 
alleged to have been written on Sentember 28, 1916, to R.F.Booth 
by seseiiant's attorney and elained to be prover evidence showing ad- 
vice of counsel. If the copy of the letter was otherwise admissible, 
no proper foundation was laid for its admission. Notice had been served 
by appellant on appellee's counsel to produce the original, but no show- 
ing was made that counsel ever had the letter or its control or knew 
anything about it, or that appellant wes in any wey connected with it. 

No effort was made to show that a subpoena duces tecum was issuea@ or 
served on Booth to produce it, nor any effort made to show that appellant 


could not secure it from Booth. 
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All the pleadings in the specific performance suit between 


sppéllant and Booth were sdmitted in evidence without objection by ap- 





pellent. We have failed to find in the record eny objection by appellant 


30 the argument of appellee's counsel relating to the specifie perfor- 
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ud 
mance suit, and appellant's claim of misconduct by appellee's counsel 
in this regard wes waifed by appellant not objecting at the proper time. 
Appellant complsins also that eppellee's counsel in the argument asked 
for a verdict of $10,000 when «a former judgment of $7500 was reversed 
as excessive. This was improper but appellant mede no objection nor 
eiiicrved any exception thereto, and the question cannot be raised in 
this court for the first time, (Anderson v. Fletcher, 228 Illes Appe 
372 P, 384.) Appellent also charges that appellee's counsel seated 
appellee's father, mother and two sisters inside the bar rail in e semi- 
eirele in front of the jury after the argument of ayvpellant's counsel 
had closed, and claims that this was misconduct of appellee's counsels 
While the practice of exhibiting the family of one of the parties in the 
trial of a jury case is not to be approved snd upon suggestion to the 
#rial Judge, will be properly controlled, still the record shows that 
the family oY umm of kha wKaxrkkux was brought in while the jury was ab- 
sent, and when the situation was brought to the attention of the court 
through objection by eppellent, all members of appellee's family, except 
his father, were required to leave the space within the bar. Under 
some circumstances this kan’ constitute reversible error, but we do 
not feel that the verdict in this case was Sataanaal by its 

Appellant contends that the court instructed the jury orally. 
The provision of the statute that an instruction given by the court of 
its own motion must be in writing, applie@ mnly to instructions given 
at the close of the argument and not to what the court may sey during 
the progevess of the trial in calling the attention of the jury to 
the purpose for which certain evidence is admitted, for such remarks, 
strictly speaking, sre not instructions. (14 R.Dsle Sec. 34) The 
‘court may orally instruct the jury to disregard improper remarks of 
counsel or of a witness to which objection has been made (38 Cye.1766). 
) The court did not err in overruling appellant's motion to with- 
iraw @ juror and continue the cases Withdrawing a juror is usually, if 


not uniformly, a matter resting in the sound discretion of the trfal 
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court, and a refusal to permit a juror to be withdrawn cannot ordinar- 
ily be assigned for error. (Morrison v. Hedenberg 138 Ill. 22 P. 29.) 

| The giving of pleintiff's instructions 1, 11 and 15 end the 
refusal of defendant's instructions 2, 4, 6, 8, 9 and 10 are assigned 
as error by appellant but not pressed. The pleadings are the same 

as on the former trials of this case, and we have already pessed upon 
the points raised by those instructions in former appeals. 

Appellee's fourth instruction given is as follows: "The court 
instructs the jury that if you believe from the evidence, and circum- 
stances as given in ewidence, that the defendant had not probable cause 
for the prosecution, you may infer malice from said want of probable 
cause, if the evidence warrants you in doing so." ‘The instruction does 
not tell the jury the lew presumes malice in such case, as contended 
by appellant, and the instruction is not mandatory, but permissive, "if 
the evidance warrants” it. Instructions in almost precisely the same 
language were approved in Chepman v Cawrey 50 Ill. 512 and Roy v. Goings 
112 Ill. 656. That the instruction correctly states the law has been 
held in numerous other casesSe | 

Appellee's fourteenth instruction given is as follows: "The 
court fnstructs the jury that before the defendant is entitled to set up 
as a defense to this action that he sought the advice of counsel, he must 
Bhow thet the advice of counsel, if any, was given upon @ full, fair and 
honest statement of all the facts kmown to the defendant end that such 
advice was honestly given by the sttorney or so understood by the 
defendant, but if the defendant withheld or failed to disclose material 
facts known to him which were favorable to the plaintiff, then the ‘ 
advice of counsel would be no defense to him in this action." Appellant 
claims the instruction requires « full statement of facts, some of which 
might be unkmown to the defendant. We do not so view the language. It 
requires a full, fair and honest statement of ell the facts know to 
the defendant and the word "full" applied as much to the facts mown 


‘to the defendent, as the words "fair end honest." It is well settlea 






hat to constitute a defense the advice of counsel must be upon a full 


eir end honest statement of all the facts known to the defendant. 
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(Roy ve Goings, 112 Ill. 656, pe 663; Neufeld v. Rodeminské 144 Ill. 


83, pages 87 and 88, and cases cited.) The éecond criticism of the 


instruction is directed against the language "and that such advice 


was honestly given". The lenguage of that cleuse, es given in the 
instruction, amounts to requiring the advice of counsel to heve been 


sought and acted upon in good faith. Advice of counsel is 2 complete 


@efense when the prosecution is instituted in reliance in good feith 


on such advice given after s full and fair statement to the attorney 
of s11 the facts. (18 R.C.le Mal. Pros. Sec. 27.) In order to enable 

® party to base a defense upon the advice of counsel fiven he should, 
in Reefast good faith, obtain the counsel and advice of a competent 

and reliable attorney. (Davie ve Wisher 72 Ill. 262, ps» 264: Ross 

ve Innis 26 Ille 269, po 279.) If he resorted to this contrivance to 
cover up his melice and to protect himself ivon its consequences, know- 
ing end believing 211 the time that no offénse had been committed, then 
indeed, he was even more guilty for heaving teken the course he did. 
(Ross v. Innis, supra.) 

Appellant slso clsims that appellee's given instruction Noe 9 
tells the fury they might disregard every syllable of testimony end 
every particle of documentary evidence which might tend tabrove the 
want of malice on the part of the complaining witness, put we do: not 
so regard it. The conchuding sentence of the instruction iff "Whether 
in this case the proceeding was commenced against the plaintiff with a 
pona fide intention of prosecuting a supposed eer | offense or solely 
for the purpose of securing a private claim are questions to be deter- 
mined by the jury, from the evidence.” It is apparent that the real 
objection of appellant bake the statement in the instruction that 


the commencement of a criminal prosecution simply and solely for the 


purpose of enforcing @ civil. right or contract is an abuse of process 


and would be conclusive evidence of malice. The law is that the prose- 


-eution of 8 person with sny other motive than that of bringing = guilty 


oe 


party to jumtice is a malicious prosecution in lew. (Krug v. Ward 77 
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Ill, 603, p. 608; 38 C.J. Mal. Pros. Secs 67; Glenn v. Lawrence 280 


‘Ill. 581, p. 587; McElroy v. the Catholic Press Company 254 Ill. 290, 
De 293.) We do not regerd the giving of the instruction as error. 

It is also claimed that there was error in refusing to give 
defendent's refused instruction No. le Instructions 6 and 9 given at 
appellant's instance substantielly cover the same proposition and he 
cannot complain of the refusal. Appellant's refused instructions 3 end 
v4 and are covered by other instructions given at his instence. 

Appellant complains of the misconduct of appellee's counsel 
in the orgummnt of the case. We are of the opinion that appellee's 
argument conteined much that was highly improper and prejudicial but 
appellant made sais two objections to anything ssid by appellee's 
counsel. No ruling of the court was made nor insisted upon by appel- 
lant when his first objection was made and his only other objection was 
sustained by the court and no prejudice resulted. 

It is further urged that the court erred in not giving aprel- 
lant's offered peremptory instruction. Without entering into « review 
of the evidence we think there is enough evidence of malice and want of 
probable cause in the record to support a verdict. The jury undoubtedly 
found and assessed a large part of the amount of their verdicé es puni- 
tive damages, but inasmuch as three juries have found the fects the 
same way, it seems to be eminently proper that there should be an end 
to the controversy so far as the facts are concerned. Upon each trial 
the issues of fact involved were practically the same and the evidence 
adduced was substentially alike. In the first appeal of this cause we 
reversed, as grossly excessive, a judgment for $7500 entered after $2500 
was remitted from a verdict for $10,000; and on the second appeal a 
judgment for $15,900 was likewise reversed. While an excessive judg- 
ment will be reversed if it appears probable from the amount of the 
 uhemant that the jury has acted under the infJuence of passion or 
‘prejudice, the amount of damages is a question for the jury. We have no 
wey of ascertaining what part of the verdict was assessed by the jury as 


“punitive damages,* but in view of all the evidence and the wealth of 
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9s 
appellant as shown by the record, we cannot say that the judgment for 


$4500 is ge grossly excessive es to require a reversal. If the trial 
judge had, in the progress of this litigation, granted two new trials 
because of the excessive amount of the verdict in each trial, then under 
Sec. 77 of the *ractice Act no further new trial could be granted for 
that reason. It is the policy of the law to disGourage litigation and 
to settle controversies, and while we think there are numerous errors 
in the record, some of then prejudicial to eppellant's rights, yet 
proper objection was not made, nor exception preserved in most of such 
instances. From the history of this case it is improbable thet another 
“jury would greatly reduce the amount of damages and we cannot say that 
substantial justice has not been dones It is more important in the 
administration of justice that litigation muxkk should end in the at- 
teinment of substantial justice than thet a record of the proceedings 
should be buidt up which is without flaw or blemish. (West Chicazo 
Street Ry. Coe ve Maday, 108 Ill. 308, p. 310-) 


The judgment of the circuit court will be sffirmed. 


Judgment Affirmed. 
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Till. 603, p. 608; 38 C.J. Mal. Pros. Sec. 67; Glenn v. Lawrence 280 
‘Tll. 581, p. 587; McElroy v. The Catholic Press Compeny 254 Ill. £90, 
pe 293.) We do not regard the giving of the instruction as error. 

It is also claimed that there was error in refusing to give 
defendent's refused instruction No. le Instructions 6 and 9 given at 
appellant's instance substantielly cover the same proposition and he 
cannot complain of the refusal. Appellant's refused instructions 5 and 
7 and are covered by other instructions given at his instence. 

Appellant complsins of the misconduct of appellee's counsel 
in the orgumant of the case. We are of the opinion that appellee's 
argument contained much thet was hishly improper and prejudicial but 
appellant made wake two objections to anything ssid by appellee's 
counsel. No ruling of the court was made nor insisted upon by appel- 
lant when his first objection was made and his only other objection was 
sustained by the court and no prejudice resulted. 

It is further urged that the court erred in not giving aprel- 
lent's offered peremptory instruction. Without entering into « review 
of the evidence we think there is enough evidence of malice and want of 
probable cause in the record to support a verdict. The jury undoubtedly 
found and assessed a lerge part of the amount of their verdicé es puni- 
tive demages, but inasmuch as three juries have found the facts the 
sane way, it seems to be eminently weenie that there should be an end 
to the controversy so far as the facts are concerned. Upon each trial 
the issues of fact involved were practically the same and the evidence 
adduced was substantially alike. In the first appeal of this cause we 
reversed, as grossly excessive, @ judgement for $7500 entered after $2500 
was remitted from a verdict for $10,000; and on the second appeal a 
judgment for $15,000 was likewise reversed. While an excessive judg- 
ment will be reversed if it appears probable from the amount of the 
judgment that the jury has acted under the infJuence of passion or 
prejudice, the amount of damages is a question for the jury. We have no 
wey of ascertaining what part of the verdict was assessed by the jury as 


punitive dameges, *but in view of all the “vitenes and the wealth of 
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9. 
appellant as shown by the record, we cannot say that the judgment for 


$4500 is se grossly excessive es to require a reversal. If the trial 
judge had, in the progress of this litigation, granted two new trials 
because of the excessive amount of the verdict in each trisl, then under 
Sec. 77 of the tractice Act no further new trial could be granted for 
that reason. It is the policy of the law to diséourage litigation and 
to settle controversies, and while we think there are numerous errors 
in the record, some of them prejudicial to appellant's rights, yet 
proper objection was not made, nor exception preserved in most of such 
instances. From the history of this case it is improbable thet snother 
jury would greatly reduce the amount of damages and we cannot say that 
substantial justice has not been dones It is more important in the 
administration of justice that litigation msmuxkk should end in the at- 
teinment of substantial justice than thet a record of the proceedings 
Should be buidt up which is without flaw or blemish. (West Chicago 
Street Ry. Co. ve Maday, 108 Ill. 308, p. 310.) 


The judgment of the circuit court will be affirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, ls 
SECOND DISTRICT. a I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
| said oe ia at Ottawa, this LE LA day of 
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JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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Herman A. Stanhope Appeal from Cirevit Court 
Appellant, 
of Peoria County. 


VSe 


Archie C. Maple 
Appellee. 


238 I1.A. 648 


This is an appeal from the Circuit Court of Peoris County. 


Jones, Pe Je: 


Appellant began suit against appellee on a declaration cO@ntsining 
three counts. The first count charges that appellant was possessed 
of, certain automobile; that appellee falsely represented to appel- 
lent that he was the owner and holder of a valid first chattel mort. 
gage on the automobile; that, if appellant would turn over the 
automobile to appellee, he would procure the release of another sub- 
sequent chattel mortgage made by appellant to the Federal Investment 
Company, and that appellant, rebying upon such representations, turned 
the automobile over to appellee. The second count is the same except 

it omits any averment as to the alleged promise to procure the re- 
lease of the second mortgage. The third count sllezes a casual losiBfg 
end conversion of the automobile. < 

The evidence shows that one Joseph R. Johnston wes the owner 

of the automobile in question on March 14th, 1924, on which date he 
mortgaged it to M. & S. Investment Compeny, for $1124.39. Johnston 
sold the sutomobile to appellant for $1050.00 on July Sra, 1924, the 
purchase money being paid by the Federal Investment Company to Johnston, 
to secure which eppellant on the same day executed a chattel mortgage 
on the automobile to the Federal Investment Company, the note being 
Signed by appellant and his wife. On or about July 19th, 1924, upon 
appellee's demand, appellant turned the automobile over to him, and it 
was told to appé&&@e under foreclosure of the mortgage mede by Johnston 
to Me & S. Investment Company. Notice and report of sale were given 


as by law required. The Federal Investment Company took judgment by 
* 
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bonfession on their note against appellant and his wife on duly 22n4, 


19. 

. The ded@laration is based upon the theory thet appellee 
fraudulently got possession of the automobile by representing that 
he was the holder of a chattel mortgaze which was a valid lien; that 
as such holder he was entitled to possession; that he would procure 
the release of the second mortgage and that all of such representa- 
tions were false and untrue. Several grounds are urged for reversals 
The evidence shows that appellee, Maple, and Damid M. Smith were 
formerly pertners and conducted their busirme ss under the firm name 
of the "Me & S. Investment Company", but that at the time the mnottgage 
was made by iehaion, appellee was the sole owner of the business and 
continued to conduct it under the name of "M. & S. Investment Company”. 
The contention of appellant that the mortgage was valid because the 
mame of the grantce is a ficticious one is without merit. A bill of 
Sale or a mortgage of personal property, to or by a partnership in ake 
firm syle is as valid end effective as though made to or by an in- 

dividual in his proper name (30 Cya. 420.) The note was endorsed in 
blank by the M. & S. Investment Company, and the notices given and 
report of sale made, were signed "Me & S. Investment Company for the 
use of Frank Avery, by A. C, Maple, their agent." Appellee claims he 
sold the note and mortgage to the said Frank Avery and that in taking 
possession of the property and advertising it for Sale, he wes acting 
‘as the agent of Avery. 
| At the sale appellee was the highest bidder and the ear was 
Bold to him. It is claimed that such sale is therefore void. Under 
the circumstances, the utmost good faith was required of appellee in 
making the sale and we have carefully examined the record to see if he 
exercised it. We have failed to find anything which tends to show 
that he did not fairly conduct the sale or that he did not realize all 
he could for the property. 
It is further contended by appellant that the mortgage to 


q & S. Investment Company is invalié because of a defective acknow- 
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gS. 
ledgment. The acknowledgment appears to have been by an attorney in 
leak. On the back of the mortgage is sa power of attorney to H. Me 
Roberts to acknowledge the execution of the mortgage. It does not 
designate by mame the Justice of the Peace before whom such acknowledg- 
ment should be made. It is claimed by appellant thet the power of 
attorney is for that reason insufficient. Sec. 2, Chape 95, Srith- 
Hurd Stetutes, prescribes the form of the power of attorney, as well 
as the certificate of acknowledgment, in cases where the acknowledgment 
is mede by an attorney in fact. We think the statute has been sub- 
stentially complied with, both as to the form of the power of attorney 
end the certificate of the justice of the peace. But, whatever may 
_be said of the alleged defects, they were not such as would invelidate 
the mortgage between the original perties, (Chipron v. Feikert, 68 Ill. 
264; Frenk v Miner, 50 Ill. 444.) And so with a subsequent purchaser 
who is advised of the existence of a mortgage on his property and who 
surrenders it without objection to the mortgagee because of condition 
broken. 

Appellant however claims that appellee agreed to procure 
the release of the second mortgage given by appellant if he would turn 
orer the automobile to appellee. Appellant is theonly witness who so 
testified and he is contradicted by eppellee and another witness, wh o 
is apparently disinterested. The jury found against the contention of 
appellant and we would not be justified in afisturbing their finding. 

Complaint is also meade of certain instructions given and 
refused by the trial court, but no authorities are cited in support 
of appellant's contentions, and we find no error in the rulings of 
the court on any of them. 

Within a few days after appellee had taken possession of the 
mortgaged property the Federal Investment Company, the holder of the 
Second mortgege, took judgment by confession on its note egainst 
appellant and his wife. They filed a motion to vacate the judgment, 


supported by their affidavit, stating that there was no consideration 


for the judgment note, because the automobile was not the property Op 
Ba 
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Joseph R. Johnston, being in faet the property of the M. & Ss 
Investment Company, by reason of the chattel mortgage given to the 
M. & S. Investment Company on March 14th, 1924, recorded in sook 
199, page 236, showing an indebtedness of $1124.39 due and owing 
to @sid M. & S. Investment Company; that the automobile was then 
in the possession of the M. & S. Investment Company by reason of 
their prior claim. ‘These solemn declarations made under oath sre 
inconsistent with appellant's claim in this proceeding. The Johnston 
mortgage was of record when appellant purchased the automobile; it 
was acknowledged substantially as required by statute andi was 6 valid 
lien on ‘aa automobile when eppellant purchased it. We find no 
reversible error in the record and the judgment of the circuit court 


will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, lies 
SECOND DISTRICT. pas: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
Re above entitled cause, of record in my office. 

nd affix the seal of 


In Testimony Whereof, I hereunto set my hand Cth 


| said Appellate Court, at Ottawa, this__ 
in Dele year of our Lord one thousand 


day of 





J 





3 nine hundred and twenty- GLE 


/clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 







Begun and held at Ottawa, on Tueedpy ; they sixth toy of 


Oetober, in the year off our Lord one thousand uae h 








and twenty-five, withif 
State of Illincis: 


i ff fo f f 
Present--The Hon. ae TONES” Presiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 1 01995 the opinion of the Court was filed in the 
GYerk*s office of said Court, in the words and figures 


following, to-wit: 
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Rouiin WALLINGFORD, 
Appellant 
Appeaa from the 
vs 


JOHN L. SMILEY, 


Cireuit Court of 


Iroquois County. 
Appellee 


Jott Je sr ig one 


| Rollin Wallingford, appellant, instituted this suit in the 
Cireuit Court of Iroquois County against John L. Smiley, appellee, to 
recover damages for an injury she claims to havé received on August 
1§t, 1923 when she was riding in en sutomobile owned and opereted 
by eppellee who was hired by appellent to take her from place to place 
in the discharge of her business ss a saleslady. 

A jury trial was had and a finding in favor of appellee; a 
motion for a new trial having been denied judgment was rendered on the 
verdict and appellant prosecutes this sppeale 

For the purposes of this opinion the appellent will be celled ~ 
plaintiff and the appellee defendant. 

The declaration consists of five counts charging the defendant 
with hegligence resulting in injury end damage to the plaintiff, The 
first count charges that the @efendant is a licensed cheuffeur engaged 
in the taxi business; that he accepted passengers for hire and con- 
veyed them from plece to rlace by means of an automobile end to-wit, a 
Pora Sedan, which he owned, managed and controlled; that he conveyeé 
plaintiff-as a passenger for hire; that it was his duty to provide 
Sefe means for conveyance and make, or @ause to be made, all reasonable 
inspection and investigation to discover defects in the wheels and 
other parts, which would make the car unsafe and to repair the same; 

that he feiled in his duty to pleintiff; that he did not inspect, or 
cause to be inspéeted, the right front wheel of ssid car for defects 
end have same repaired, so as to make said car safe for the conveyance 


a 
4a passengers; that he thereby wrongfully end negligently permitted 
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@ certain casting, which held said wheel in place, to become so badly 
worn thet on, to-wit, the date aforeseid, while the plaintiff was being 
conveyed by defendent in said automobile for hire, and while pleintiff 
one in the exercise of due care for her own safety and without knowledge 
of any defects in said wheels, or any of them, and while defendant was 
a licensed chauffeur, owner of and in possession and control of said 
sutomobile by reason of said negligence of said defendant the right 
fromt wheel came off from said kdkoneviie causing same to skéd, etce, 
and by*means of which the plaintiff was injured. 

The second count avers that it was the duty of said defendant 
to keep end maintain said automobile in ® proper state of repaiz, 80 
that the same would be a safe means of conveyance and free from dangers 
to life end limb of passengers for hire while being conveyed therein 
and thet he wrongfully and negligently permitted a certain casting 
which held the right fron t wheel in place to become so badly worn 
that while plaintiff was being conveyed by him on the date aforesaid 
having no knowledge of the defect and in the exercise of due eare for 
her @wn safety and while the defendant was a licensed chauffeur, owing, 
possessing, controlling snd driving said automobile by reason of his 
ae said right front wheel came off thereby causing the injury 
to plaintiffs 

The third count charges that the defendant wrongfully and 
negligently drove said automobile at a speed greater than was reason 
able and proper having regard for the: traffic and use of the way, and 
so as to endanger the life snd limb by means whereof it skidded and 
upset causing the injury. 

In the fourth count it is stated that the defendent as a 
competent chauffeur knew, or by the exercise of due care should heve 
known of said defecé complained of. 

The fi€th count sets up that the defendant so carelessly, 

negligently and improperly menaged ssid sutomobile, that by reason 
of said negligence and improper conduct the right front wheel came 


{ » 


ff causing the right front wheel to skid causing the injurye 
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poi All counts alleged that the plaintiff paid out divers suns 

of money endeavoring to be cured. To which éeclaration appellee pleaded 
the general issue and a special plea setting up that both parties were 
pound by the Workmen's Compensation Law. A demurever was filed to the 
special plea which was sustained by the court and thereupon eppellant 
filed a similiter to the general issue. 

The evidence shows thet the plaintiff during the summer of 
1923 was engaged in selling standard reference books to school districts 
that she commenced her work in Iroquois County the latter part of May 
and worked until the time that whe received the injury of which she 
compleins which occurred on August lst. She required the services of 
e chauffeur to drive her in his car from place to plece. At first she 
was driven by e young man by the name of Kline and later by the de- 
fendant who sccording to the contention of pleintiff went to the place 
where she roomed end solicited the job and she employed him at $7.00 
per day. 

It appears that the defendant owned and operated a two door 
Ford Sedan which he hed driven for e period of over two years and 
with this car he entered upon his engagement with the plaintiff on the 
Slst day of May 1923. He drove her 211 told thirty-six days for which 
she payed him $7.00 per day. 

It further appears that the plaintiff wes successful in her 
business end thst she wes employed because of her experience and was 
promoted soon after as sales manager in the field; that it was a 
part of her duties to train and start other sales people and that her 
company was willing to pay her a large commission in order to secure 
her experienceé services in training others. 

The evidence discloses that during the months of June and 
duly, 1923, she was paid $1852.50 which was the gross amount received 
by her and out of which she paid taxi bills and other expenses. At 
the time of her injury she was training Mrs. Rose Wiler. On the day 
of the accident the defendant left Watseka about seven-thirty in the 


morning with plaintiff and Mrs. Wiler in his car and drove toward the 
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be 
southwest part of the country. They found that thefferners were busy 

threshing and it was suggested by the plaintiff that they drive to 

Piper City and efter canvassing the village they would return to Watseka, 
They drove on an eastward road to a point two miles west of « place 
called Thawville when the defendant on his own motion turned north on 

& hard black dirt road fairly smooth, with no obstructions in sight, end 
while driving in a beaten track about six feet from the ditch on the 
east side of the road and when twenty or twenty-five rods north of a 
corner, defendant's car lurched quickly to the right. It is the con- 
tention of the plaintiff that the defendant made no attempt to put on 
the brekes or any effort to stop the car. At the time of end immediately 
prior to the acciéent the defendant was sitting in the drivers seat in 
front to the left; Mrs. Wiler in the rear seat immediately behind him 
and the plaintiff on the right hend side of the rear seat. The right 
fron t seat having been tipped forward, the spece in fromt of the 
plaintiff was occupied by two small packages of books in straw board 
boxese 

It appears that the road was somewhat oval, having been graded 

not long before, sloping from the center to a diteh, which on the east 
side was two feet deep with an almost pnerpendicular bank. It further 
appears that after the lurch of the car it seemed to be going fast 
toward the ditch and plaintiff braced herself and at & point about 
twenty rods from the cornér heretofore spoken of the right front wheel 
came off of the hub of defendant's car. The whe@l ran ahead across 

the ditch and up against the hedge fence. When the wheel came off the 
right front axle dropped to the ground end the car skidded something 
like fifty feet or more running into the ditch with the front end of 

the car up against the embankment. The right side of the front end 

of the cer dug a piece eut of the benk. When the car hit the bank it 
stopped very suddenly. The wheel was found about opposite the car lying 
against the hedge on the east side of the roed. When the axle dropped 
to the ground the plaintiff was thrown forward on the floor of the é¢ar 
ena her head hit» something in front of her. The impact of the car 


} “ 


Mrs. Wiler to fall. The pleintiff's leg was Broken. She 
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suffered a multiple fracture of the left tibia commonly known as the 
shin bone. The plaintiff was, after having received the injury, taken 
to Watseka and to the office of Dr. Buckner where her 1i&®b was X-rayed 
end put in a cast and she was then taken by the doctor to the Iroquois 
Hospital in Netneke, where she remained for two months. On October lst 
the plaintiff, then being able to walk with the sid of crutches was 
taken from the hospital to the Gilbraeth home in Watseka where she 
remained over a month and until able to walk with a cane. She left the 
Gilbraeth home early in November 1923, Plaintiff contends thet her 
limb still pains her and that she has never been able to work as 
formerly and sf a result of her injury her left limb up to the hir 
joint has become swollen end enlarged. The testimony tends to show 
that this condition may last for several years and may be permanent. 

It is in fact concepded in the evidence that the defendant 
drove the car with e defective hub on his right front wheel and thet 
this defect permitted the wheel to come off. 

| The only issue in the case is, was appellee negligent? Did 
he know or should he, in the exercise of due care, have known, that 
the hub was defective? Did he manege his car at and immediately prior 
to the time of the injury in a reasonable careful manner? 

It appears that the defendant used what is known as a Stewart 
wire wheel; that in putting this style of wheel on the spindle the hub 
is first installed on the spindle and held in place by a nut on the end 
of the spindle. Each side of the hub is in the form of 2 quadrangle 
and gets a little smaller back toward the flange with a ridge or shoulder 
at each corner. The hub was introduced in evidence and certified to 
this court with other exhibits in the case for the inspection of the 
court. k | 

The testimony discloses that in cars of thé cheracter used 
by the defendant that after the hub is installed on the spindle the 
whéel is slipped on over the hub and siven about an 1/8 of a turn and 
locks behind the shoulder. When these shoulders weer down there is 


Nothing to prevent the wheel slipping off at the hub and when the 
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to come off then the wheel in driving will wobble and the wobble will 
be reflected in the steering wheel of a ford car and the driver would 
know something was wrong. The testimony is also to the effect that 
the worn condition of the wheel cen also be discovered by reasonable 
inspection, taking the wheel off, sheking it or standing in front of 
the ear and looking at it. The evidence shows thet the shoulderson 
the hub in question were badly worn and had been in that condition a 
long time. 

Various reasons are urged by the plaintiff why the judgment 
should be reversed and we are of the opinion that some of the errors 
Slleged are such as will justify a reversal of the judgment. It is 
apperent that improper evidence was offered, improper remarks and 

insinuations were made and improper instructions were given which 
seriously prejudiced the ease. It is contended by the defenéant 
that there is no cause of action and for that reason the judgment 
should be affirmed. The plaintiff had the right to have her ese. subs 
mitted to a jury unbiased and unprejudiced by many of the facts appeare 
ing in the record. The record discloses that during the trial Dr. 
Buckner, 8 witness for the plaintiff, and Dr. Herdien, a witness on 
the part of the defendant, having given it ss their opinion that the 
Swollen and enlarged limb was due to a fracture, they were each asked 
by counsel for the defendant if it might not be due to siphilis. Dre 
Herdden testified that he had examined plaintiff's limb shortly prior 
to the trial and was then asked by counsel for defendent whether he 
had ever seen this lady's leg prior to the accident. While the plein- 
tiff wes on the stand she was asked by counsel for the defendant whether 
She wore high heeled shoes; whether or not she had been an actress or 
&@ singer or a phrenologist end whether or not on her travels she travel- 


led alone. 


| 
| 


On the trial counsel for the defendant brought out the fact 






thet the plaintiff had insurance which covered her injuries. Thes 


has been held to constitute reversible error. With reference to this 
; » 


feature of the case plaintiff's counsel, after the court hed exeluded 
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the evidence, called attention to it of their ow motion snd if it 

were the only error we might be willing to everlook it not withstanding 
the fact thet counsel for the defendant improperly referred to it in the 
argument to the jury. 

During the triel it appears that the pleintiff feinted in the 
court room end counsel for the defendant in the argument mede improper 
remerks with referené@e to the ancident. The wife of the defendant was 
called as a witness by the defendant. Counsel surely were aware of 
the deat tant she was an incompétent witness and should not have cailead 
her. As she left the witness stand she remarkéd, “I am awful sorry 

about it. I would have made a better witness than he would", evidently 
mesning her husband. There are other incidents including remarks of 
counsel with reference to the condition of the plaintiff having been 
caused by syphilis instead of being the result of the aecident. There 
was no evidence upon which to base any such insinuation and was highly 
improper. 

The evidence also guia tite comments by counsel for the defen. 
dant with reference to the price which the plaintiff was receiving 
for certain sets of books which it is claimed she was selling to 
school directors and thet Bhe was makine off of the school directors 
exhorbitant profits. This evidence had no place in the record and 
should not have been admitted. 

Compleint is made of the fifth, seventh, eighth and ninth 
instructions given on behelf of the defendant. |The eightifinstruction 
was with reference to latent defects in the automobile which caused 
the sccident. There was no evidence of latent defects, and the in- 
struction did not wover the entire declaration and should not have 
been given. The evidence shown that the accident was caused by a 
patent defect and not a latent defect. The ninth instruction is 
defective for the reason that it is misleading and there is no 
evidence that the proximate cause of the injury was the fact that the 
plaintiff's lez was broken because the woman who was riding with her 


fell upon her. *It is true that this instruction tejls the jury that 


if they believe that the proximate cause of the injury wes not the 
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Be 
negligence of the defendant then they should find the defendant not 
guilty, but that part of the instruction does not overcome the mis- 
leading cheracter of the first part of the instruction. | 

We are of the opinion that there is not sufficient error in 
the fifth and seventh instructions to work a reversal. 

It is insisted by the defendant that no exceptions were taken 
to the riiines of the court and that some of the evidence wes admitted 
without objection. It is true that in some of the instances the abstract 
does not show that exceptions were preserved and to some of the errors 
assigned it is true the abstract does not show that objection wes made, 
Of course no error can be assigned upon erroneous rulings to which ob- 
jection has not been made or to which exception is not preserved. It 
is very apparent to our wind after an examination of the entire record 
in this proceeding, thet this case was improperly tried and that many 
things were said and done which were calculated to greatly prejudice’ 
the ease of the plaintiff and which ere sufficient to work « reversal 
and to which objections were made and exceptions preserveds 

We repeat thet the plaintiff had the right to have her cese 
submitted to a jury unbiased and mvingenons by many of the facts 
appearing in the record. He r case was not so presented. 

We are of the opinion, therefore, that the judgment should 
be reversed and the cause remanded for enother trial which is aecord- 
ingly done. 


Reversed and remanded. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. "©: J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this i day of 








<<‘ _in,the year of our Lord one thousand 


nine hundred and_twenty- Aye 


kh of the Appellate Court. 
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October, in the year of our/Lord én thousand hine hund 
an % 


and twenty-five, within ad-for the Second District 


State of Illinois: : Oe ys 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
; Hon. AUGUSTUS A. PARTLOW, Justice. : 
Hon. THOMAS M.. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 

Biv. WELTER. Sherif? , 





9381.4. 648. 


BE IT REMEMBERED, that afterwards, to-wit: On 
UCT 10 1995 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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BT JORDAN MULVILHILL 
if sa Appeal from the 


7 Circuit Court of 


" 2anenaelana “DeKalb County. 
RET ORGAN, et al: 
; Appellees _ | 
7. al 2381.4. 648 
HI JORDAN 

Appellant. 


On June 27th, 1895 John Jordan sold and conveyed to his son Joseph, 
i real estate in DeKalb County and in order to secure a portion of the 

3 price, Joseph executed and delivered to his father six notes agere- 
$6000.00, the psyment thereof being secured by @ mortgage uvron the 

1 he father also sold his son some personal property and the son, in 
thereof, executed and delivered to his father two notes of $600.00 

one note for $700.00. 

Josebh Jordan died testate on March 3rd, 1899. ‘The appallant, Mal- 
rden, his brother, was appointed executor of his will anda according to 
ms he and Thomas Horan were appointed trustees and directed to hold the 
assets of the estate until the children of the testator, Margaret Jordan 
il and Francis Lester Jordan, should each become twenty-one years of age « 
bate was duly settled and under the direction of the Circuit Court the 
3 administered and in their final report the trustees credited themselves 
900.00, being the aggregate of the principal of the said three notes 
| and delivered by Joseph Jordan to his father, John Jordan, in payment 
personel property, their report showing that said sum was by the trust- 
| Malachi Jordan. This report was approved, the beneficiaries receipted 
y amount which the report showed they were @ach entitled to end the 
; were discherged. 

_ The notes aggregating $6000.00 having been paid but the mortgage which 
“executea by Joseph Jordan to his father to secure the same not having 


eased of record, Margaret Jordan Mulvilhill and Frencis Lester Jorden, 
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irs, devisees and beneficiaries under the will of their father, Joseph 
“ filea on May 8th, 1920, their original bill herein alleging that the 
of this mortgage constituted a cloud upon their title and sought to 
‘end remove it from the record and also to correct certain other defects 
‘title which were alleged in the bille John Jordan having died on May | 
} 1904, his heirs being his children, Micheal, Malachi, Edward, Mar- 
regen, Nora Lynn and Mery Keenan and his grandchildren, Frank Jorden 
Etta Jordan (children of a deceased son, Thomas Jordan), and Colas Jordan 
ther ine Jordan (children of a deceased son, John Jordan) together with 
istees under the will of Joseph Jordan and others were made perties dee 
, to this origanal vill. 

On June 14th, 1920, Margaret Orgen, Nora Lynn, Mary Keenen, Micheel 
Colas Jordan and Catherine Jorden filed their erossbill, which repre - 


among other things, that no administration was ever had upon John Jor- 


ET ee eee ee 


state but that all the debts and cleims against his estate had long 
been satisfied; that at the time of his death a large sum, the amount 
bh was unknown, was due John Jordan from the estate of Joseph Jorden; 
elachi Jordan had received from the estate of Joseph Jordan, such sum, 
it Malachi Jordan had no authority from the heirs of John Jordan to 

any of the assets of the estate of John Jorden and that he had appro= 
eae Sum sO veceived by him to his own use; that Malschi Jordan, 

ing to act for and on behalf of the estate of John Jordan, and while 

; as trustee of the estate of Joseph Jordan, received from himself as 


| 8 part of said indebtedness and appropriated the same to his own uSe€s 











)s8-bill prayed thet an account should be taken of the amounts received 
iohi of the funds of the estate of John Yordan; that this court administer 
tle the estate of John Jordan, deceased, and that a judgment be entered 

; Malachi for the amount of the assets of the estate of John Jordan, de- 

, converted by him to his own use and that such amount be distributed 
heirs of John Jordan under the direction of the court. 

. Appellant, Malachi Jordan and some of the other defendants, to both 
zine] and the cross-bill defaulted, others answered, e hearing was had 
eree rendered in accordance with the prayers of both the original bill 


sross-bill. Subsequently on motion of appellant, the default as to 
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as set aside, the decree was opened up and he filed an answer to the 

el bill in which he sdmitted that the originel complainants were entitled 
| relief prayed for. In his answer to the cross-bill he sdmitted that 
time of the death of Joseph Jordan, he, Joseph was indebted #@ John 

on three promissory notes, two fof $600.00 each and one for $700.00; 
fohn Jorden hela these notes at the time of the death of Joseph Jorden and 
hey were unpaid and that he feiled to file said notes as a claim against 
state of Joseph Jordan. He denies that John Jordan at the time of his 
Res the owner of these three notes but avers that John Jordan in his 

ie gave the notes to him and in the distribution of his estate among his 
a delivered the possession of them. He avers that he was acting for 

: in the collection of any money from the estate of Joseph Jordan and 

| he pretended to act for the estate of John Jordan or that he had appro- 
; to his @wm use any funds from the estate of Joseph Jordan due or owing 
tate of John Jorden. 

The answer of the complainants in the original bill to the cross-bill 
ed that their fother at the time of his death wes indebted to John Jordan 











sonal property purchased by him and that the three notes sggregating 

(00 were given therefor and were unpsid at the time of the death of Joseph 
; that they were not filed as a claim by John Jordan against the estate 
eph Jordan and that after the death of John Jordan these notes were in 
Rikenion of Malachi Jordan and were paid by the trustees of their father's 
on June 16h, 1916, at which time the trustees turned over to them the 
of the estate of their father to whieh they were entitled under his 
All of the other defendants in the cross-bill, including Edward Jordan, 
Jordan end De Etta Jorden defaulted. Repiications were filed to the 

1 answers and the cause wes referred to a special mester to take the 

¢ and report his concikisions of law and fact. The special master took 
idence and made his report in which he recommended that the cross-bill 
missed for want of equity, subsequently, however, an additional or 
Simaport wes filed by him in which he states that he was of the opinion 

) hed not correctly applied the law to the facts as he found them and 


i accordance with the lew as stated in Rothwell v Teylor, 503 Ill. 226, 
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ind thet appellant had not received these notes as a gift from his 

r and further that appellant had collected on June 16th, 1916, the prine 
1 of said notes, $1900@00 and had retained the same although said sum 
zed to the estate of John Jordan. He recommended that the Cireuit Court 
' take upon itself the administration of the estate of John Jordan and 
Bppellent should be ordered to pey seid sum of $1900.00 with 5% interest 
on from June 16th, 1916. A decree was thereupon rendered which found 
John Jorden died seized and possessed of these three notes and that no 
of said notes had ever been mede by John Jordan to appellent; thet on 
et, 1916, the trustees of the estate of Joseph Jordan paid appellent 
27 in full payment of said notes which amount appellant has converted 
is own use. The decree then refers the cause to the Master with direc- 
that he compute the amount of interest on gaid sum of $1140.27 from 
/ist, 1916, at 5% end thet he make distribution of that amount to the 
/eat law of John Jordan. From this exsives appéllant has brought the 

: to this court for review. 

On March 29th, 1924 long efter the evidence had been taken end the 
al master had mde his report, aprellent asked leave to amend his answer 
tting up the five yesr statute of limitations also the provision that 
leims and demands ageinst an estate should be exhibited within the 
tory period, that cross-cimplainants were pare of laches, that their 
5 was at law and not in equity; that the prennee| was not germane to 
riginel bill and that there was no equity in it. The court refused to 
: this amendmmnt and appelzant insists that Bhhis was error. The statute 
ring ecleims to be exhibited within a limited time from the granting of 
rs of administration has no application to the facts in this case and 


poh as appellant received the money on these notes in 1916 and the cross— 







I rein was filed in 1920, whatever claim cross-complainants had against 
as not barred by the five year statute of limitations or by the le ches 
‘oss—complsinants. Had a demurrer heen interposed to that portion of the 
j-bi1l which was sustained by the proof on the gwound that such allegations 
1 germane to the original bill, we are of the opinion it should heve 


» 
veined by the chancellor, but whether the cross-bill was germane to 
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5e 
law are not preserved in this record for our review. Appellant saw fit 
F to answer this cross-bill. He put in issue its material allegations and 
; permitted the case to go to a hearing upon xem the merits and thereby 
submitted himself to the jurisdiction of the court in the case made by 
the pleadings and so waived these questions. Campbell v Potter, 147 
Illes 576; McIntyre v McIntyre, 287 Ill. 544; Foran v Shank, 217 Ill. 
App. 203; Ackley v. Croucher, 203 Ille 530. It is conceded thet John 
Jorden died intestate; that he left no debts and that his funeral 
expenses have long since been paid. There ere no creditors and there 
is no dispute as to who are his heirs and entitled to es distributive 
share of his estate if he left any estate. Wo question is reised upon 
this appeal so far as the original bill and the decree thereon is 
concerned and the only question so far as the merits of the case pre- 
sented by the eross-bill and the answer of appellant thereto, is 
whether John Jordan had titie to these notes at the time of his death 
or had they been delivered by him to appellant as a eift. Under the 
authority of Moore v Brandenbury, 248 Ill. 232, cross-complainants may 
maintain this cross-~bill for the relief sought and in refusing per- 
mission to appellant to amend tis enswer the chancellor did not abuse 
his discretion. 

Thomas Horan, s witness called by cross-complainants re- 
“sted 8. conversation with appellant in which appellant insisted that 
his father had given him these notes and that he was géing to collect 
them from the children of Joseph when they would be entitled to their 
property, and Horan thereupon told appellant that if his brothers and 
Sisters heard of it they would make trouble, to which appellant replied 
that they (the brothers and sisters) would never know about it unless 
Horan told them. Edward Jordan, & brother of appellant testified that 
his father had made » division of his estate before his death and 
related s conversation with appellant in which he claims appellent told 
him that the children of Joseph would probably psy these notes sometime 
and if they did there would be a division of the proéeeds amons the 


heirs of John Jorden. Appellant denied having had this conversation 


with Baward. Cross-complsinants offered in evidence a letter dated 
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be 
April 17th, 1916 written by eppellant to his nephew and niece, Lester 
{ and Margaret, (the original complainants) who were then living at Red- 


lands, California. With this letter appellant sent them the finel 





report of himself and his co-trustee. He expleins verious items end 

in referring to the notes involved in this litigation said, "There is 
the jhew of bills payable for the #. R. Jordan notes, numbers 1,2 and 

3 against the estate for $1900.00 which represents three notes that 
your grandfether had against the estate; two for $600.00 eméh end one 
for $700.00, these being for the amount that wes owad on the farm by 
your father, and whic were left to me by your grandfather. All of these 
notes bear interest but I do not want any interest on them from you and 
Margaret, all that I ask for is the principaa. These notes are offset 
by the tiem of bills receivable on page two which represents the notes 
Which the estate held sgainst me. These two items are of @ like amount 
and offset each other.” The items referred to in this létter appear 

in the final report of the trustees as follows, viz; "Mareh ist, 1916, 
bills receivable (notes of M. Le Jordan to estate with interest( $1900.06 
and "March 3lst, 1916 bills payable to M. L. Jordan for J. R. Jorden 
notes, 1,2,3 against estate $1900.00", The reports of appellent as 
executor of the will of Joseph Jordan shows that on July 26th, 1899 

and again on August 14th, 1900, siberest was paid by him on these notes 
of John Jordan. John Faissler, a witness called by cross-complaineants 
testified to a conversation with appellant in which appellant told him 
that he was the owner of these three notes, 

The foregoing is substantially a11 the competent evidence 
found in this record. Appellant was an incompetent witness to testify 
to the circumstances of the slleged gift or what bis deceased father 
said or did. Rothwell v Taylor, supra. The fact that appellent could 
not testify to facts surrounding the transaction because of his im 

competency did not relieve him of the burden of establishing his defense 
| with such competent evidence as was available to him. Wilend v Hennedy, 
: $16 Ill. 253. The witnesses, Horan and Faissler were called by crosss- 


- compleinants and their evidence was competent. The cross-compleinants 


| sie0 offered in evidence the letter written by appellant to Margaret 
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and Lester Jordan and it is insisted by counsel for appellent that 


the contents of this letter together with the evidence of Horan and 
Faissler clearly established the ownership of these notes by appellent. 


All that this evidence proves, however, is that appellent was in poss- 


ession of these notes under claim of ownership by gift. His claim that 


“his father gave them to him does not, as was said in Rengel V. Schoden 


“17s Ill. App. 151, amount to proof that his father did give them to 


him. Appellant having insisted in his answer that these notes were 


4 


‘ 
. 
} 
q 
4 
E 


his property by gift from his deceased father he thereby assumed the 
burden of proving by evidence which was clear and not equivocel or 


uncertain that there was such a gift. Millard v. Millard, 221 Ill. 86 


(93). This he failed to do. There is no competent proof thet appel- 


lent hea possession of these notes prior to his father's death and 


his proof of a gift is simply his possession of these unendorsed notes 
together with his claim of ownership. This was not sufficient. Roth- 
well v. Taylor, supra. 

Appellees have assigned cross errors to that portion of the de- 
cree requiring sppellant to pay $1140.27 with interest from March lst, 
1916 and they insist that the decree should have followed the Master's 
Fepert which recommended that appellant should be ordered to pay 
$1900.00 with 5% interest thereon from June 16th, 1916, the date of 
the filing of the final report. We are at a loss to understand how 
the court arrived at the amount of $1140.27. The only reference we 


find in the record to that amount is en item in the trustees report 


Which was filed on March 4th, 1912 which shows that the smount then due 


end owing the trustees upon a note secured by a trust deed of appellant 


and his wife was $1140.27. The finding of the Master was in accordance 


with the evidence which discloses that Malachi actually received 


$1900.00 and thet is the amotmt together with interest at 5% thereon 


from June 16th, 1916, he should be charged with, and the cross errors 


will be sustained. 


For the reasons stated the cause is reversed and remanded with 


directions to modify the decree and to charge appellant with $1900 


and with interest thereon as herein indicated and to ascertain who 


- 
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shell pay the costs. 


Reversed and remanded with directions. 
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STATE OF ILLINOIS, I ss 

SECOND DISTRICT. ‘ere I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this TAD day of 





A> _in the year of our Lord one thousand 


nine hundred and-tyenty- ALE - : 


Clérk’of the Appellate Court. 
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OPINION BY BARRY, J. 


Appellee charged, in his declaration, that on Feb. 7, : , ; x . 
1921 and for a long time prior thereto, appellant was ? 
possessed of and was using and operating a nitro- 
glycerin business and was engaged in the manufacture, 


storage, transportation and use of nitro-glycerin for the 


- shooting of wells in Lawrence County; that the same is 


a high explosive of the most dangerous and deadly kind; 
that it is a heavy, sticky liquid and when poured from oe 
the cans some of it remains therein; that appellant care- 
lessly and negligently scattered and left the so-called 
empty cans in divers places of easy access and exposed 
to view in utter disregard of the safety of the public; that 
it stored and kept large quantities of such cans and 
glycerin in places that were not locked and that they 


were unguarded and unsafe; that it stored, handled, 





transported and used the same and scattered used cans 
in the vicinity of the Cross Roads School House where WY 
appellee’s intestate was attending school; that by reason % 


of appellant’s negligence in the regards aforesaid one of 
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its cans was found near the school house aforesaid by 
some of the school children and while it was in their pos- 
session it exploded and killed his intestate who was then 


and there about eleven years of age. 


Appellant pleaded the general issue and special 
pleas by which it denied that the can referred to was its 
property, or in its possession or that it was left by any 
of its servants near the school house. The trial resulted 
in a verdict and judgment for $3,000.00. 


The undisputed evidence is that one of these so- 
called empty cans is as dangerous as one that is full. 
While at play some of the children found the can in ques- 
tion near the Cross Roads School House and curiosity 
led them to investigate. There was no mark upon the 
ean to indicate what it had contained or to whom it be- 
longed. One of the boys procured a portion of the con- 
tents and showed it to the teacher who expressed the 
opinion that it was some kind of paint. A boy then 
struck the car with a wrench and a terrific explosion fol- 
lowed resulting in the death of the teacher and seven of 


the children and the wreckage of the school house. 


In Bunyan vs. American Glycerin Co., 230 Ill. App. 
301, we affirmed a judgment that was recovered for the 
death of the teacher and the Supreme Court denied a writ 
of certiorari. That was an approval of our conclusions, 
and, in effect, an affirmance of the judgment, but not nec- 
essarily an approval of the reasons given in our opinion, 
Soden vs. Clancy, 269 Ill. 98. In that case we said that 
the owners of a commodity so inherently dangerous as 
nitro-glycerin is required to exert the highest degree of 
care to keep it in close custody to prevent its doing mis- 
chief, and that duty never ceases; and such owner is 
liable for all the natural and probable consequences, 


which flow from any breach of that duty; that the utmost 
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caution and the highest degree of care must be used in 


the care and custody of such dangerous explosives. 


We also said that a person is generally held liable 
for any injury resulting from leaving such explosives in 
a place accessible to children or where they are wont to 
congregate under circumstances which do not make them 
wilful trespassers and that the act of a child in causing 
the explosion is not such an intervening cause as will re- 
lieve a defendant from liability for a breach of his duty; 
that since disastrous results from negligence in the care 
of high explosives may reasonably be anticipated, courts 
will not look too narrowly for independent causes inter- 
vening between the injury and the original negligence. 
Those rules of law must have met the approval of the 
Supreme Court otherwise it would not have permitted 


the judgment to stand. 


A motion for a bill of particulars and the court’s 
ruling thereon are not a part of the common law record. 
They were not preserved by a bill of exceptions and can- 
not be considered by this court although the clerk has 
copied them into the transcript. Bedee vs. People, 73 
Ill. 320; People vs. Ellsworth, 261 Ill. 275-277. Appel- 
lant pleaded to the declaration after its demurrer there- 
to had been overruled and thereby waived its right to 
assign errer on the court’s ruling in that regard, Nord- 
haus vs. Vandalia R. R. Co., 242 Ill. 166. Some com- 
plaint is made because the court questioned a witness as 
to certain matters and because of remarks made by the 
court. No objections were made at the time and no rul- 
ing was requested. However, there was no improper 


conduct on the part of the court. 


Appellant insists that there is no evidence that the 
can in question was its property, or that it had ever been 
in the possession of any of its servants, or that any ser- 


vant left it in the vicinity of the school house. It says 
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that other companies were engaged in the handling and 
use of nitro-glycerin in the same locality at the time of 
and before the accident and that those companies used 
similar cans. It says that at times it exchanged cans 
with said companies. It argues that it proved that its 
men had large experience in handling the explosive and 
were capable and careful. It contends that the verdict is 
based solely on circumstantial evidence from which it 
may be inferred with equal certainty that the can found 
by the children was the property of one of those other 
companies and had been left near the school house by 
some servant thereof. That such being the state of the 
proof the court erred in refusing to direct a verdict in its 


favor. 


It seems that the Independent Torpedo Co., was the 
first concern to engage in the nitro-glycerin business in 
Lawrence County. It left the field about 20 years ago 
and was followed by the Central Torpedo Co., which has 
not done business there for several years. Then came 
the Dupont Powder Co. in 1906 and the Illinois Torpedo 
Co., an Illinois corporation, in 1909. The Dupont Pow- 
der Co. was succeeded by appellant in 1912. The Illinois 
Torpedo Co. sold out to a Delaware Corporation of the 
same name in the summer of 1919 and the latter company 
sold to appellant in the fall or early winter of that year. 
Since that time until the date of the accident, February 
7, 1921, appellant was the only concern engaged in that 
kind of business in said county. Appellant did not sell 
its glycerin. It was used only by employees in shooting 


wells. 


The undisputed evidence is that the cans used and 
owned by appellant had flat handles, while those of the 
other companies had round handles. It is undisputed 
that the can which exploded and caused the death of ap- 


pellee’s intestate had a flat handle. There is evidence 
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that appellant had not exchanged cans with other com- 
panies for other years, and that the life of a can when 
exposed to the weather is about one year, and that the 
can in question was in a good state of preservation when 
found by the children. Appellant was the only concern 
engaged in the glycerin business in Lawrence County for 
more than a year prior to the accident. There is evi- 
dence that, in the summer and early fall of 1920, several 
men worked at the place where the children found the 
can in question and where another can was seen on the 
day of the accident and that no can was there during the 


time they worked there. 


Appellant had a magazine and can shed and also a 
factory and can shed. The former was located about 
half a mile and the latter about four miles from the 
school house. There is evidence to the effect that some 
of appellant’s employees were experienced and careful 
in taking glycerin to the wells to be shot and in placing 
the used cans in the truck, but that is as far as it goes. 
Mr. Grimes was employed as a hauler in the fall of 1920 
and had no previous experience in the handling of 
glycerin. Appellant stored its used cans in sheds that 
were in a bad state of repair with openings for windows, 
but no windows, and the doors were sometimes left un- 
locked. On at least one occasion the agent in charge of 
its business left his truck with used cans in it over night 
in a barn that was not locked. On the day of the acci- 
dent, both before and after it occurred, another can of 
the same kind was seen near the place where the children 
first found the can in question. Very soon after the acci- 
dent several cans were found within a few miles of the 
school house and were exploded by means of the glycerin 


which they contained. 


We are of the opinion that the more reasonable con- 


clusion to be drawn from the evidence is that the can in 
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6 
question was the property of appellant who was respons- 


ible for it being where it was found by the children. The 


court did not err in refusing to direct a verdict. 


Appellant insists that the court erred in the admis- 
sion of certain evidence. Forty witnesses testified on be- 
half of appellee and several of them were recalled. 
Their testimony covers about 100 pages of the abstract 
and appellant, in its brief and argument, fails to refer 
to the pages of the abstract where its alleged objections 
and the rulings of the court thereon may be found. For 
that reason we would be fully warranted in refusing to 
consider the alleged erroneous rulings, Wolf vs. Ellison, 
201 App. 138; St. L. & O. F. Ry. Co., vs. Union Bank, 209 
Ill. 457; The Fair vs. Hoffman, 209 Ill. 330. Some of 
these objections are to the effect that the court erred in 
permitting witnesses to testify that they found cans after 
the accident without first requiring appellee to show that 
they were the property of appellant, or had been in its 
possession and had been negligently placed by its ser- 
vants where they were found and that they had contained 
glycerin. The evidence shows that the cans were explod- 
ed by means of their contents and that they had the flat 
handles. The only reasonable inference to be drawn 
from the evidence is that they were the property of ap- 
pellant. Some of the evidence complained of was brought 
out by appellant on cross-examination of a witness after 
the court had sustained its objection thereto when offer- 
ed on direct examination. More of such evidence was not 
objected to. Appellee proved, without objection, that a 
few days after the accident there were 65 used cans in 
one of appellant’s sheds with fresh earth on them and 
that they had the appearance of having been freshly 
gathered. Even if such evidence were incompetent it 
may be given such probative value as it naturally carries 
when not objected to, Ascher Bros. vs. Industrial Com., 
311 Ill. 258. 
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The declaration charged that appellant stored its 
used cans in places that were in bad repair; that there 
were openings in the sheds through which persons could 
enter; that the doors were left unlocked, and that by 
reason of its negligence in that regard the can in question 
came to the hands of the children and caused the death 
of appellee’s intestate. The evidence supports the 
charge and appellant would be liable even though the 
can were taken from the shed by some one who was not 
in its employ and left where the children found it, Olson 
vs. Gill Home Investment Co., 27 L. R. A. (N.S.) 884 and 
note; 42 L. R. A. (N. 8S.) 840 and note; L. R. A. 1915 EH 
479 and note; L. R. A. 1917 A 1290 and note. 


Some of the objections are to the effect that the 
court erred in allowing witnesses to testify to the condi- 
tion of the can sheds a few days after the accident and 
that thereafter appellant’s agent nailed up the windows. 
There is no pretense that there was any change in the 
condition of the sheds between the time of the accident 
and the time they were examined by the witnesses. Such 
evidence was admissible as tending to show their condi- 
tion at the time of the accident, City of Chicago vs. Dolhb, 
115 Ill. 386; J. S. H. Ry. Co. vs. Southworth, 135 Ill. 250. 
If there was any evidence to the effect that appellant 
made repairs after the accident it was incompetent but 
no such evidence was pointed out and we have not found 
it. We do find that appellant proved by the witness 
Dunlap that one can house was in bad order and that ap- 
pellant built a new one after the accident. It has no 


cause to complain in that regard. 


Complaint is made in regard to the testimony of the 
witness Wilton. He testified that Mr. Townsend, an 
agent of appellant, drove his car along the road near the 
home of the witness; that he got out of the ear and went 


over in the field and walked back and forth three or four 
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times. If the admission of that evidence was error it 


was harmless. 


It is argued that the court erred in allowing the wit- 
ness Marlette to testify that on Friday after the accident 
he saw Elmer Grimes, an employee of appellant, looking 
for a can near the school house where the can in question 
was found and that Grimes said to him: ‘‘It is a damned 
shame we didn’t find the other one before this happen- 
ed.’’ The court erred in its ruling in this regard. The 
declarations of Grimes were clearly incompetent. Appel- 
lant called Grimes as a witness and proved by him that 
he was looking for a can at the time stated by Marlette 
and that he told Marlette that it was a shame the kids 
got hold of that can but that he did not use the language 

_above quoted. The error was insufficient to require a 
reversal. It is argued that the court erred in allowing 
the witness Tanquary to testify that on the day of the 
accident and after it occurred he saw a can in the field 
just west of the school house. The abstract shows no ob- 


jection to that testimony. 


Appellant contends that the court erred in giving 
appellee’s second, sixth and seventh instructions. The 
sixth was approved in the Bunyan case supra. The other 
two informed the jury that one who owns and handles a 
dangerous explosive, such as nitro-glycerin, is required 
to exercise the highest degree of care and caution to keep 
it from doing injury to others. The only objection urged 
is that the term ‘‘highest degree of care’’ is too indefinite 
and left the jury to speculate as to the care required. We 
are not impressed with the suggestion. We are satisfied 
that justice has been done and the judgment is affirmed. 

AFFIRMED. 
NOT TO BE REPORTED IN FULL. 
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OPINION by Higbee, P.J,) if 


ie 


This is a bill for an accounting filed by the M. & M, 


Moter and Implement Company, appellee against Weber Implement and 
Automebile Company, appellant. Appellee is a Missouri corporation 
located at Cauthersville, Pemiscott County, Missouri. Appellant 
is an Illinois corperatien, located at Bast St.Louis, The bill 
alleged that on August I, I918, appellee entered int¥ a verbal 
contract with appellant whereby appellee was to act as appellant's 


reppesentative fer the purpose of handling and selling any and all 


automobiles, autemobile parts, implements, implement parts and for “ 
repairing any and all implements and automobiles of appellant when \e- “4 > f 
so required; that appellee was tc: receive 4% commission on the sale 5 \ 
ef all implements and automobiles made by appellee er apoellant in —s 
said Pemiscott County, and 20% commissien on all sales ef implement e 8 
and automobile parts; and that appellant was also to pay apvellee 3 
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ing farm implements and automobiles when required by appellant, 
The bill prayed for an accounting under this contract, 

Appellant by its answer ndmitted the making of this con- 
tract, and that appellee was to receive the 4% commission as come. 
pensation for handling and selling ali implements and automobiles 
sold and handled by appellant in that cagunty, provided appellee 
gave service to customers and furnished storage room fer appellant's 
automobiles, but denied that appellee wasto receive 20% on the sale 
of parts. Appellant also contends that appellee was te store all 
its automobiles, but failed and refused so to do and by permitting 
the same to stand out in the weather damaged appellant in a large 
sum in excess of any amount due appellee as commissions on the sale 
ef automobiles and implements, 

In answer to this ccntention appellee insists that it 
was te store only five cars under the contract and that it complied 
with this requirement. It appeared that in the first instance and 
sometime before the verbal centract here under consideration was 
entered into, the Pemiscott Motor Company was appellantés represen- 
tative at Caruthersville. Tater Shaw & Wolf succeeded this Comp- 
any and appellee was the successor te Shaw & Welf, It is contended 
by appellant that appellee took over the Pemisceott Moter Company's 
written contract, changed enly as to the commissions to be peteived 
by appellee. The cause was referred to the Master in Chancery to 
report his conclusions as to both law and fact. The Master found 
that under the contract appellee was to store only five automobiles 
and did so, He further found that appellee was entitled to 4% com 
Mission en me sale of automebiles and implements and 0% on sale 
of parts, that appellee wae alse entitled to the actual cost ef all 
repairs done at request of appellant and he refused to allow ape 
peppant's claim for damages on account of cars not stored. 


Objections were filed to this report and overruled by the lastere 
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Exceptions filed to this report in Court were also overruled by 
the Chanceller and a decree rendered in accordance with the find. 
ings Of the Master in Chancery, against appellant in the sum of 
$1610.30, It is contended by appellant that the evidence does 
not show appelled was entitled to $407.22 allowed by the court 
for repairs; that it was net entitled to any commissions allowed 
on s&les of machinery parts, or machinery or on automobiles or 
automobile parts scld by appellant and delivered te ether HopRCECRe 
tatives in sadi eounty of Pemiscott, none of which were handled 
or stored by appellee, «ind further that the evidence shews aban 
lant was not entitled to the damages claimed for the cars which 
appellee did not Stores 

The evidenve is very voluminous and it would serve no 
gocd purpese to disouss the same at length in this opinisn, It 
does not appear to us that the evidence discloses that appellee 
was to take ever the old Pemiscott Motor Company contract. At the 
tine the contract wes originally entered ints appellee was not 
incorporated, The contract was actunlly made between one of the 
subsequent incorporators of appellee and one C, D, Robinson, 
who at that time was a representative of appellant, and later bee 
came one ef the incorperators of appellee, but afterward dis- 
posed of his interest in appellee corporation, The evidence clear 
ly shows that during the time the contract was acted under by 
the parties thereto, appellee atiall times stored at least five 
automobiles. It alse clearly shows that otzer automobiles were Siliow 
to stand outside, which fact was well known to appellant, and 
that after knowing that these automobiles were standing outside 
appellant made a payment to appellee of what it then claimed was 
due it without any claim for damages tc such &utomobiles, We find 
wut little, if anything in the 691d Pemiseott iiotor Company written 
contract which applied to appellee under its contract with anpel- 


ant and we further find that the evidence sustains the repert 
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of the Master in Chancery and the findings of 
under the contract appellee was to store five 
Bo, was to receive 4% commissions on the sale 


and machinery and 20% commission on the sales 


the Chancellor that 
automobiles and did 
of the automobiles 


of automobile and 


Macineryr parts, and was to be paid the actual cost of work done 


at appellant's request, Under this state of facts appellee could 


not tbe held for damages resulting to automebiles not stored, ‘“e 


@lso conclude that under these facts the statement of acceunt. as 


made by the Master in Chancery and approved by the Chnnceller is 


supported ey the evidence, «nd the decree is therefore affirmed, 


AFFIRMED, 


Not to be reported, 
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OSTOESR TORE, 4,D, 1924, y | 

" a f? 
oy =) oe oe ow % Fi 
a” A gi as 
| | n Y Arf 
a ; y  * 4 
Morris Motor Car Company, ) a » ALE 
3 WY f & j 
x Appellant. ; Appeal from City Court oth i, | 
; fies 4 
b } Alton. . Zui] 
C. H. suten, 4) 
~ppellee. ) 


al 


j oq 
2 . . . : : ran 
i Opinien by Higbee, P.J. 4 2 R TA. q 4A . 


The Dorris Motor Car Company, avvellant, brought an action in 
replevin against C,H.-.uten, a:pellee, and one Floss for the »ossession 
of a certain Federal truck. The suit was dismissed as tao Floss 
and on 2 trial before a jury in the city Court of Alton, a verdict 
was rendered in favor of the defendant, This appeal has been 


perfected to reverse the judgment entered on that verdict. 
It appears from the record that appellant, a corporation, of 


fissouri, with its place of business in St.Louis on -ugust 8th., YS 
1992, sold the truck in question to one Leroy Johnson. Three ‘ 
aundred twenty dellars of the purchase price remained unpaid, and \) S 
Johnson executed to appellant a chattel mortgage on the truck, to eS 
ms . 


secure the payment of eight promissory notes of forty dollars each, 
due serially on the 8th, day of each month thereafter until the det ~ 
was fully paid. Johnson paid all but the last four of these install- * 
ments and must therefore have defaulted in payment on January 8th, 

1923. “ppellant than began search for the truck and found it in \ 
Be edaion of Floss who had bought it from appellee Auten, who in 


:.. had acquired it from Johnson in a trade for another truck, on 


foveber 2nd,1922. Statutes of the State of llissouri relating to the 
‘ 
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ecution,acknewledgement and recording of chattel mortgages were| 


e 


introduced in evidence. The statutes intruduced in evidence provided 
that chattel mortgages or deeds of trust on chattel property should 
not be valid against any other person than fhe parties thereto unless 
possession be delivered to and retained by the mortgagee or unless 

the mortgage or deeds of trust be acknowledged or proved and recorded 
in the county in which the mortgagor resides. The evidence is not 
clear as oo aes ‘ Johnson lived at the time of the execution of 

this mortgage,whether in ‘t.Louis, Missouri or at Golden Hage, in| 
Calhoun county, Illinois. The hortgage was filed for record on the 9th 
day of August 1922. Various witnesses testified that Johnson came to 
Golden Eagte in Calheun county,Illinois, with the truck in question 
either the last day of July or the first day of fugust, 1922 and there 
engaged in hauling apples and other use. “ppellee testified that be» 
fore making the deal with Johnson for the truck, learning that he 
livea in Calhoun county, Illinois,he,appellec,investigated the records 
of that county and found no chattel mortgage against the truck on 
record. The evidence showed that the chattel mortgage was acknowledgdd 
before = netary public in St.Louis,iMissouri. The statutes of Missouri: 
introfiluced in evidence do not clearly show that notaries public are 
authorized to acknowledge chattel mortgages in that state. “hile it is 
true as contended by appellant that the doctrine of comity between 
states requires that a chattel mortgage on personal property,if valid 
in the state where made,shall be considered valid in any state to which 
the property ane be removed,yet the Supreme Court of this state in 
Davis v. Rosembaum, 179,I11.112,held that this doctrine should not be 
extended to the detriment of citizens of this state, ‘ith this doct- 
rine in view this chattel mortgage was not entitled to be admitted as 
evidence in this case in any event,unless it clearly apneared that the 
same was duly executed as required by the laws of the state of missouri 
and the burden was on appellant to make such proof. 


The evidence does not clearly disclose that notary publics are 
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entitled to acknowledge chattel mortgages in Missouri,which method 
of acknowledgment would be contrary to the laws of this state. 
It dees not clearly show that this mortgage was recerded as re- 
quired by the laws of the state ef missouri in the county where the 
mortgagor resided at the time it was executed, for the reason that 
there was a sharp controversy in the proof as to Johnson's place 
S£-rewidence at that time from which the jury might well have 
found that he then lived in Calhoun county, Illinois. The evidence 
showed that appellee made diligent investigation as to the ex- 
istence of « chattel mortgage in Calhoun county,Illinois where 
appellee claims Johnson then resided. Hor these reagons we 
are of the opinion that the chattel mortgage in cuestion was not 
sufficiently authenticated to admit it in evidence over the 
objection of appellee, 

The court in behalf ef appellee instructed the oe as to 
the requirements of the laws of Illinois with reference to the 
recording ef a chattel mortgage in the county in which the 
mortgagor resided and the giving of this instruction is urged by 
appellant as error. ‘“e are of the opinion that the giving of 
this instruction was proper as bearing upon the question whether 
appellee was diligent in investigating as to whether there 
were any chattel mortgages against this property in the county in 
Illinois where avvellee claimed,and there was proof to shov'-: 
Johnson then resided, Phe verdict of the jury is supported 
by the evidence and no reversible error a ,pears in the record. 

The judgment is therefore affirmed, 

AFVIRGSD. 


Not to be reported. 
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i STATE OF ILLINOIS vn 
VA a 
i APPELLATE COURT , NAO 
FOURTH DISTRICT. NMP PY Oly Ve 
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| HELEN McHALE, (Vf. 
, \r be . 
Appellee. ) J 
) Appeal from Circuit Court Ny 
: vs ) eh 
JAMES A. McHALE, ia’ at oN 
: ) St.Clair County. Pol ath 

f Appellant, ) NW f i 4? 


OPINION BY HIGBEE , P.J. 


‘@ 


Helen McHale,appellee,filed her declaretion as 
egainst James A.McHale,appellant,to the January Term,1924, \K 
of the Circuit Court of St.Clair County. ‘The declaration AN 
consisted of one count alleging in substance that on April 
21,19235,appellant was the ovmer of a Ford sedan which he Si 
contemplated driving to Springfield,Illinois,and at Yo 
his invitation,appellee became 2 passenger in said Fora 
sedan:as aon invitee of appellant;that it then and there be- 
came the duty of appellant to exercise reasonable and prop- XN 
er care in the operation and control of his automobile so : 
as to not intentionally exoose eppellee to danger;that not 
withstanding said duty and while appellee was exercising 
due care and caution for her own safety appellant so care- 
lessly,improperly and negligently drove and operated his 
automobile cs to cause the same to leave the public highway 
at or neur a eurve and run inte « ditch,whereby sppelloc 


was violently thrown against parts of the autemobile and 
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was violently thrown against parts of the automobile snd 

to the ground,and her right eye was so badly cut,lacerated, 
bruised and injured that it had to be removed,and that she 
suffered other severe and serious injuries. Appellant fil- 
ed the general issue. On the trial a verdict was returned 
for appellee in the sum Of $5000.00,and this appeal has 

been taken by appellant to reverse the judgment entered on 
that verdict. The evidence shows that apvellee and appell- 
ant are sister and brother who reside with their father and 
mother in East St.Louis and had,ct the time in question,a 
married brother living in Springfield,Illinois. Appellee 
wes in ili health and she and her mother contemplated soon 
going to California. Appellant suggested that before they 
left gewould take appellee and their parents to visit 

“nair brother in Springfield. They accordingly left East 
St.Louisfor the purpose on the day in question about three 
e'clock in the afternoon. At about 7 o'clock P.M. when with- 
in about 7 miles of Springfield appellant passed another 
automobile going in the same direction. He testified that 

in passing the other autemobile he dimmed his light so that 
the ether driver might not know he was intending to pass. 
When he had passed the ether war he turned back to the right 
hand side of the road and then discovered that he was immed 
jately at a curve of the road to the left. He turned his 

car sharply to the left when,as he stated,it started to"tilt". 
He then turned the car sharply te the right and ran off the 
pavement into the ditch. The road over which he was travel- 
ing was the State Ooncrete Road from East St.Louis to Spring- 
field. Appellee suffered very serious injuries including the 
loss of her right eye. Appellee,her mother und father and the 
driver of the car which appellant was passing testified in 
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behalf ef appellee. At the close of appellee's testimony 
appellant moved to exclude all the evidence offered from 

the jury on the ground of a variance between the allegations 
of the declaration and the proof. This motion was overruled 
by the Gourt. Anvpeliant also offered the usual motion for 

@ peremptory instruction,which was deniec, 

Attoxneys for appeliant devote almost their entire 
argument to the assignment of error that the trial court 
erred in denying his motions,to exclude the evidencé and 
for a peremptory instructi¢n. It is first insisted that 
it was error for the trial court to deny these motions for 
the reason,as it is claimed,that there was a material var- 
iance between the allegations of the declaration and the 
proof. The particular allegation in the declaration which 
it is contended is at variance with the proof reads as fol-~ 
lows,that"at the invitation of the defendant,plaintiff be- 
came a passenger in said Ford sedan as an invitee of the de- 
fendant,and plaintiff says that it then and there became 
and was the duty of the defendant to exercise reasonable 
end proper care in the operation and eontrol of said Ford 
sedan" ,so as not to unduly expose the plaintiff to danger 
While riding therein. It is contended that the common ac- 
ceptation of the word"passenger"is entirely different from 
the legal acceptation thereof and that the legal acceptation 
of that word uniformly implies a relationship of a carrier 
to a passenger,and that the legal effect of the allegation 
under consideration was to impose the wellknown duty of a 


carrier to ea passenger ,namely,thet of exercising the high- 


est degree Of §%311 compctable with the circumet:ncos,up- 
@n appellant;that the presf clecrly shoves that appellant 


was net a carrier ef passengers and therefore nwt under the 
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extraordinary liability of a common carrier;that on the 
other hand the proef shows that appellant and appellee 
were merely traveling together in an automobile ovmed by . 
appellant with the common object of visiting their brother, 
and therefore the allegations of the declaration and the 
proof are at variance as to the degree of care imposed upon 
appellant by the circumstance. We are of the Cpinion that 
this distincticn cleiued to exsist b attorneys for appel- 
lent is without merit. There is no allegation in the dec- 
laration that appellant was engaged in the carrying of 
passengers for hire which is the usual ellegation in a 
declaration egainst & common carrier or a person engaged 
in the transportation of persons foi hire. Neither is there 
any allegation that for a consideration appellant permitted 
appellee to become a passenger and for that consideration 
agroed to transport appellee from East St.Louis to Spring- 
field. There is no allegation direct or inferedithat appellee 
became a nassenger for hire,but there is the direct allegation 
that she became *® passenger "as Be end there was 
the express allegation,that it then became a»rpellant's duty 
to exercise reasonable andproper care. It was neither nee 
essary nor proper that the declaration in this case allege 
the duty owed by appellant to appellees. It was only necessary, 
as has been often held by the courts of this state,that the 
declaration should allege the facts from which the court may 
gee that appellant owed appellee a duty and what that duty 
wase The facts set out inthe declaration clearly show that 
appellee was an invited guest of appellant and in thet sense 
enly a passenger end not 2 passenger for hire,and therefore 
there wos n©® roal yariance between the declaration and the 
preef. 

4. 
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attorneys for appellant in the second division 
of their argument contend that the trial court erred in re~- 
fusing to give the following instruction offered in behalf 
of appellant. "The Court instructs the jury that under the 
circumstances in this casé under the law it was as much the 
duty of the plaintiff,if she had the opportunity to do so, 
as it was the duty of the defendant to learn of danger and 
to avoid it if practical,and if you believe from the evidence 
in this case that the plaintiff,by using her faculties with 
ordinary and reasonable care in looking out for danger and 
in determining whether or not the automobile was defective, 
could have avoided injury to herself upon the occasion in 
questién,and if you further believe from the evidence that 
plaintiff did not use such faculties with ordinary and reason~ 
&ble care in looking out for danger,then the plaintiff can- 
not reeover in this case and your verdict should be one find- 
ing defendant not guilty." This instruction aemng other 
things advised the jury that it was the duty of appellee as 
much as of appellant to"detirmine whether or not the auto- 
jobile was defective". There was no evidence whatsoever 
tending to show that the automobile was in any way defect- 
ive. Even if the remainder of this instruction were proper, 
it was not reversible error for the court to refuse to give 
the instruction containing the above language not based upen 
any evidence in the case. 

Attorneys for sppellant further insist that it 
was ewpor for the trial court te refuse to direct a verdict 
in its favor for the reason that the evidence failed to prove 
or tend te prove negligence upon the part of appellant. 
If there was any evidence tending to prove such negligence 
it was proper for the court to refuse this metie:. In our 
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opinion not only was there evidence tending to prove such 
negligence,but the evidence in fact clearly showed that 
appellant was negligent /of passing the other car with his 
lights dimmed and at a rate of 20.to 25 miles per hour at a 
place on this road where there was a curve with which he 
was not familiar. 

Appellant was driving and sitting in the driver's 
seat on the left hand side of the machine. His father was 
oceupying the other front seat, Appellee was sitting 
directly back of her father and the mother sat back of appel- 
lant. The claim of appellant that the evidence shows appellee 
was not exercising due care in her ow behalf for the reason 
that she did not caution appellent,is not well founded, 
as theevidence shows she was not in position,at the hour 
of the day to see just what appellant was doing nor the 
circumstances murrounding her. 

Lastly appellant states that the verdict is against 
the law and clear preponderance of the ayddences Most of 
the matters discussed under that division of the argument 
have been hereinbefore considered by uS in this opinion. 
There is no dispute but that appellee was severely injured 
while exercising due care for her own safety. Under the 
allegations of the declaration,the facts in proof and the 
law,she was entitled to ordinary care on the part of appell- 
ant. The proof shows conclusively that he was guilty of 
negligence which resulted in the accident and appellee's 
injuries. The judgment is therefore affirmed. 

AFFIRMED. 
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ei Mee ay i 
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Appellee. ) 
vs Appeal from MADISON. 
THE STANDARD ACCIDENT Vy 


“i iM \ 7 
INSURANCE COMPANY, Gis yrs a 
Appellent. af 


CPINION BY HIGBEE,P.J. [ Pil / | Hat 
Oy" \" Yon * 


Appellant insured appellee in the primpipal sum 
of one thousand dolars and a weekly indemity of twelve 
dollars and fifty cents against loss resulting from bodily 
injuries,effected directly,exclusively and independently ef 
@ll other causes through external,violent and accidental 
mesns. The policy provides that if such injury should direct- 
ly ex®immediately totally and continuously disable 


\ i) 
‘Ss ; @ 


and prevent him from perferming any and every kind.ef duty N& 
pertaining to his occupation,apnellant would pay him twelve > 
dollars and fifty cents ser week for the entire period during fa 


which he is so disabled and under the treatment of a legally We 
 - ~, 
qualified physician or surgeon b; ‘reason of such disability. .« * ww 


Anpellee was a railroad section man. He was serious= 


en 
ly injured/September 13,1921,when the car upon which he was 
; m4 
riding was eccidentally derailed. Apnellant recognized the 2 
liability and paid the weekly indemnities until April 24, \& 
1922 when it ceased to make further nayments. Apnellee then ~ 
Tiled suit to recover the weekit payaents un to November ae 
ee 
p q 
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1922 and secured judgment. Upon appeal to this court that 
judgment was affirmed by an opinion filed March 10,1924. 

This suit was brought to recover the weekly indemnitiés from 
November 20,1922,the date to which they were recovered in the 
former suit,to March 19,1924. Judgment was entered in favrwr 
of appellee in the sum of {862.50 and this appeal was perfect- 
ed from that judgment by a»pellant. 

In the former suit appellant insisted that appellee 
was not entitled to recover because head failed to prove 
that during the period covered he was CE i ane ofa 
legally qualified physician or surgeon on account of such 
disability. The same defense is alsc relied upen in this 
case. No other questions are raised in this case save that 
the weekly indemnity sued for covers a different period of 
time. The evidence shows that most of the time since the 
trisl of the former suit apoellee has been in the State of 
Texas,but that during this time he occasicnally returned to 
his former home in this state and when he did so he went 
to see Doctor Haven,the doctor who first treated him;that 
while he was in Texas this same doctor at times either sent 
him or furnished to his family to be sent him,medicine to re- 
lieve his pain. The evidence clearly shows that appellee is 
totally and permanently disabled from following his occupat- 
ion. 

In our opinion this evidence shows that during the 
time covered by this suit appellee was in legal contemplat- 
ion,as announced in our opinion in the former case,under the 
care of ea legally qualified physician,by reason 3f his dis- 
ability even though no trestment was administered. It is con- 
tended that it was improper to permit the doctor to testify 
that further treatment weuld be of ne banifit. This evidence 
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under cur holding in the former vase.to the effect that act- 
ual treatment by 2 pheeielan is not required in @ case such 
as this where it is shown that no treatment of value could 
be given. 

There being no new question raised in this case, 
Which would require a departure from our holding in the 
former case above referred to,between the same parties,this 
judgment should be and is therefore affirmed. 

AFPIRMED. 
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’ FRANOHS MANSUSO, i py v. 
Appellant, T hd A 
Appeal frem the gt em 
“Vee My fe i vi 
Circuit Court of & ay | 
EDWARD DEIMLING, Sheriff ef VA fie 
HMadisen County, and Madison County A) * uy 
C. H, Auten, doing business oY a 
as C,. H. Auten and Company, OVW x* 
Appellaes, peers Mees |, A 
| of ee } 
OPINION-b¥-Boges, J. ee 


wy 


eae all 
An actien in replevin was instituted by appellant 
against appellee in the cirewit court of Madisen County to recover 
possession of an autemobile truck, claimed sy appellant as her prep- 
erty, and which had been seized by appellee, Edward Deimling, Sheriff 
ef said county, under an executien in faver of appellee, based upon 
& judgment against Frank P. Mancuso, appellant's husband. The 
declaratien, consisting of one ceunt, is on ordinary declaration 
in replevin, ta which was filed a plea of the general issue. A 
trial was had, resulting in a verdict and judgment in favor ef 
appellee. To reverse said judgment, this appeal is prosecuted, i Sa 
It is first contended on the part of counsel for ap- Q 
pellant that the verdict ef the jury is against the manifest weight 
of the evidence, 
The evidence on the part of appellant tended to prove 
that she was operating a grocery store in Alton, under the name ef 
"FR, liancuse Grocery;” that her husband, Frank P. Mancuso, was act « 
ing as her mahager, put had no financial interest in aid store; 


that seme time in the menth ef June, 1922, appellant purchased 
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from appellee Auten, doing business as GC. H. Auten & Co,, the 

truck in questien, and that the contract and memorandum of sale 
issued by appellee Auten at the time of said transaction, were 
executed on behalf of appellant in the nome of F, Mancuso Grocery, 
The evidence on the part of appellant is further te the effect that 
as part payment on said truck, a used truck belonging te appellant 
was taken in by appellee Auten at a value of 500,00, and that theres 
after three checks, each in the sum of »109.69, payable te the order 
of oC. H. Auten & Co,,were given by appellant to appellee Auten in 
further payment on said truck, and that the same were signed, "F, 
Mancuso Grocery, per Frank P. Mancuso, Mgr.” 

On the other hand, the evidence en the part of appellee 
is to the effect that the sale of the truck in question was made by 
appellee Frank P. Mancuso, appellant's husband, and that Mancuse 
executed a promissory note, puyable te the order of C. H. Auten & 
Co.,for the sum of 91,352.27, and that a chattel mortgage on said 
truck was issued to C. H. Auten & Co,, securing said note; that 
the checks heretofore referred to were originally drawn vy Frank 
P, Mancuso, and that after they had cleared through the banks and 
were returned to Mancuso, the signatures on the checks were altered 
by prefixing to the name "Frank P, Mancuso," the word BBy,"” and 
adding thereafter the designation, "Mgr." The record discloses 
that the words *F, Mancuso Grocery" appeared on each ef the checks, 
above the signature of Frank P. Mancuso. 

The main issue in this case is whether om net the truck 
in questien was the property cf appellant or the property of her 
husband, Frank P. Mancuso, at the time said levy was made by the 
sheriff. Counsel for appellant contends in his argument that even 
though Frank P. Mancuso gave his personal note and the checks offer- 
ed in evidence for the purchase of said truck, that the bill or 
mem@randum ef sale admitted in evidence discloses that the title 


te the truck was cenveyed directly te appellant. This centention 
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is based solely upen the fact that, following the description of 
the truck, the enumeration of the accessories to go with the truck, 
etc.,and the amount to be paid thereafter, Ae EA statement: 
"Payment of 12 equal payments, amounting to 105 with 6% interest 
fer amount of note, To start on delivery of truck te lirs, Miancuso," 
Eaten, however, testified in this connectien that the designation 
"lirs,” had been oe on the instrument in place 
of the initial "F,." making it read Mrs. Mancuso" where eriginally 
it read "F. Mancuso," 

The issue as to whether er net there had been @ change 
made on this instrument after its delivery was, with all the other 
evidence in the case, sudmitted to the jury for their determination. 
and artes a careful examination of the record we are of the opinion 
that the jury were fully warranted in finding that the truck in 
questien had beensold directly to the husband of appellant, and 
that he had assumed payment therefor by giving the note on vhich 
the judgment was entered, which is the basis for the execution 
under which said truck was levied upon by said sheriff, The court 
did not err in refusing to grant a new trial, on the eeound that 
the verdict was against the manifest weight of the evidence, 

It is next contended by counsel for avnpellaent that 
the court erred in admitting testimony with reference to the ex- 
ecution ef a chattel mortgage by Frank P. Mancuso, securing the 
note in question, The testimony to the effect that a chattél 
mortgage was given, was not objected to, and the note in question, 
signed by Frank P. Mancuso, was admitted in evidence without objece- 
tion in the first instance, This being the state of the record, we 
are of the opinion and hold that the court did not err in further 
allowing 2 carbon copy ef said chattel mortgage to go to the jury, 
as the testimony was to the effect that it was a true copy. At any 


rate, en this record, appellant was not prejudiced by said ruling, 





4 s! Chg Mon heap ? 
ae PANG eS 3 
eng per oh : 
mee e eh . 
t- x th ce Me 
ne 
tae ; 
4 ») 
** te 
“ee SEs 
a aS ib -e S * 
Z wd S ie 
ih - ~*s . 
° . eo Pye 
5 ’ eS 4 
; Brose ITS sia : 
ran vis fia) SSNS 
Seok wa: hae 
wi oy C20 NT orcas iE ONS 
n : : > oe om © * 
* " 
ae sue rupee 
2 ‘ or ar 
oe fe : ; 
‘ F t 5 ta 
‘ . = 3! : ra 
se HAR i 
J 
Bre * ‘ . : ; 
aa : oe en we er : or 
¢ ’ or . 
: £ ’ ‘ate 
. . . 
BL be NEY 
be 20 Al aa ete 
F z 
ne Si ; 
. . ‘y 
‘¢ i 
: ae 
i 
a CYS ye 
 y 
; 2 Wea rte 
~ ; 
Be 3” NEE ES ae 
A , 
7“ A i 
’ ‘ : 
a; aS i . oe 
. 4 
Chel ete he ’ 
oy 4 salt be. ease , 
Cee POL ae ir ard ‘ iar 
= 
LSet ryth og’. 
ia s , 
é . g . Ld f. , 
° 2 . id iain 
e * 6 - 
- * 5 J G 
we " 
tee , ob . ’ 
i Rar OE ia 
5 4 3 
ry a ay fy’; 
* 
"at Wier, , 
. Vit a ‘ 
1 OP Cree oo 9 gs f 
Pig Te oe Be By Ant # 4 tes Me 

















coo 





on 

ahs 

te 

e. 

, 

"1 

. . 
re 
Bs 
uf. 


OST ics f 
. 
vs 
’ 
ne 
Meo. 








‘ * 
an) 
i ahae 
40 
ae be 
if, 
a 
‘rt ee 
eR ae 
i 
‘ is, 
7 cae 


ee eal 

‘oe 
PN 

wi¢ 

« 

at 
Bye 

B) Dibse 














“ J v if 
for 
Ore Pia 


























a 
Share ae 8 HS ° af ane , 
mito, Gh cee LIS thane 
SOT Nek 
Ptah . a | 
Que Ne 











-\) 
Tn ee Do) Monrrgpeg in 
Bp 8 aa Poe ! 
trials Gn ane lt t aR RE TOE te a¢ 
z st Este l us 
Ceuta Cano Bre nee yi 
x : i | 
Pa iceman tne |) aU 
ve 4 

















‘ ‘ Y 
{ Re hae ‘ thy 
RS a eerae 
. . s 5 
. a. , 
Bytes 8 OO) SERQUARE git 
ew 4 
a PORECAC TEN ICG “ey 
ve Meus aN 
aerate P 
: th we Po : fs 
. Tey, Hiechives dor dye Vises ! fie 4 : 
Pca Stitae PAN Ge arn NET gt CUD Syd) 
oe . ~~ 
ee Y Ie ' Resins ie ¢ t 
aon Y He ois} gn athe 
Pin ‘ . . 
” ’ 
Ke faker Hany veel ST eae 2 j 
P sae 4 Se Chcay ap 
Hi OF As i Brey 
Ud 
auasiel Bind ane ve t tm) 
5 % : BaD ae Pen ( 
Grins . . ’ \y ~ , 
. * ee 
; y Fr) Us Ue Chery . ; 
he on ac 
any = 
z ; é ‘ 4, . " 
ay Abhay reac ee aegis 
as ~ . 
Aish to ’ Lite 
; GS eee ie 
7 . i 
Ey INO GY ey ‘ Ra : 
oon 1. da eee ete ue 
: Stas 
eek 2 ats af 
dined oe TN is dee 
Ee Ge Mb nena aE Hee) 
nes Fy (% 34 
‘. G Me f 1 ‘ 1 
ote 2 4 f 
J ; i i eheneate , 
H mop! im is 
fae ‘ : 
K 
ra ns . reap i: 
one qj cee the 
vt Py meet tae 
Ca ; 
agri { Liecinpilto MR peor Ay} 
‘ aa sia r) i ra hi 











as we are of the opinien and hold that the evidence in the record 
clearly supports the finding of the jury. 

No complaint is made in the argument of counsel as to 
the rulings of the court on the instructions, It is not disputed 
that the amount of this judgment is fer the ameunt that is ewing 
as 2 balance on fe purchase price ef said truck, 

Finding ne reversible error in the recerd, the judgment 
of the trial ceurt will be affirmed. 

JUDGMENT AFFIRMED, 


Not to be reported, 
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ERROR TO THE COUNTY COURT 
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FRANKLIN COUNTY. 
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THE PEOPLE OF THE 
STATE OF ILLINOIS. 
Defendant in eres. 


Saape Cee 


: ) 
CATTANI UGO, ) 
Plaintiff in Error. ) 


BARRY,J.. Plaintiff in error was convicted for violation of 
the Prohibition Act, The first three counts of the informat-— 
ion charged him with unlawfully selling intoxicating liquor; 
the fourth charged him with the unlawful »yossession of intoxi- 
cating liquor with intent to sell the same for beverage pur- 
poses;and the fifth,with unlawfully keeping and maintaining a 
common nuisance. There was a verdict of guilty on each count 
and he was sentenced to pay a fine of $100.00,umder each of the 
first four counts and was sentenced to the Illinois State farm 
for one year under the fifth count. The Court also ordered that 
at the expiration of the latter sentence,if he had not paid the 
fines and costs assessed against him,he should remain committec 
to the said farm until he had worked out the said fine and cast« 
at the rate of $1.50 per day. He sued out a writ of error from 
the Supreme Court and the cause was transferred to this court, 
People vs Ugo, 315 Ill. 74. 

Plaintiff contends that the Court erred in over-rul- 


ing his motion for 4 continuance. If the Court made such a 
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ruling it should have been preserved in the bill of except- 
ions. That portion of the affidavit in support of the motion, 
‘@esting out what the absent witness would testify to was ad~ 
mitted in evidence. Defendant in error was not bound to ad- 
mit# the truth thereof but simply that if the absent witness 
were present she would so testify,umless otherwise ordered by 
the Court, Callaghans Illinois Statute Annotated,chapter 38, 
page 759. Had the ruling been properly preserved there was 
mo error in that regard. 
If the Court overruled a motion to quash the 

information it is not shown in the abstract. Errors oo 
tea upon must be shown therein. The Fair vs Hoffman, 209 
Ill. 330;Gage vs City of Chicago ,211 Ill. 109. There was 
ample evidence to support each count of the information and 
the Court did not err in admitting the liquor in evidence. 
It is argued that plaintiff was convicted and fined for sell- 
ing certein liquor and: also for possessing the same liquor; 
that he was punished twice for the same offense. There is no 
force in that contention as there was evidence from which the 
jury could find that he possessed liquor other than what he 
sold. 

It is suggsested that there was a fatal variance 
between the allegations of the information and the proof in 
that it was averred that the liquor was sold for beverage 
purposes while the proof shows that it was bought in order 
to procure é@vidence to secure a conviction. There was no 
variance. The offense consisted in selling it for beverage 
purposes and it was immaterial that it was bought with the 
intention of preserving it as evidence. The great weight of 
authority,supports the view that a persona making an unlaw-~ 


from 
ful sale of liquor is not excused ye criminality by the fact 
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that the sale is induced for the sole purpose of prosecuting 
the seller, City of Evanston vs Meyers, 172 Ill. 266; 18 
A. Le. Re 162 Note. 

Section 2 of the Illinois State Farm Act provides 
that in all cases in which e Gourt is now or hereafter author- 
ized by law to sentence mae offenders above the age of 16 yeas 
to jail,or to commit such offenders to work out fine and costs, 
such Court is authorized in its discretion,if the sentence is 
for sixty days or more,to commit or sentence to the Illinois 
State Farm. Plaintiff insists thet the Court was without 
authority to sentence him to the Parm in the absence of a find- 
ing by the jury that he was a male over 16 years of age. 
Section 2 of the Parole Act has no epplication and it was not 
necessary that the jury should make such a finding. Plaintiff 
does nct suggest that he is a female or that he is under 16 
years of age. 

tt is insisted that the Farm Act aforesaid only 
authorizes the Court to order a defendant to work out his 
fine in cases where there is also @ jail sentence of 60 days 
or more;that as there was no fine on count five and no jail 
sentence on the other counts the Court was in error in re- 
quiring plaintiff to work out his fine at said Farm. If the 
limitation of 60 days applies to a case where a defendant 
is committed for nonpayment of a fine and the fine is large 
‘enough to require his detention for more than 60 days at $1.50 
per day,then it may be said that the sentence is for more than 
60 days and is within the statute. 

When a defendant is convicted of a misdemeanor and 
fined,the Court may order,as @ part of the judgment,that he 
be committed to jail,there to remain until the fine and costs 
are fully paid or he is discharged according to lew,Callaghan's 
Til. St. An. ch. 38, par. 787 end the Court may also require 
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him to work out his fine and costs at $1.50 per day, par 
384. It is quite clear therefore,that this is a case where 
the Court was authorized by law to require plaintiff to 
work out his fine and costs. That being true ie Court 
was expressly authorized by Section 2 of the Illinois State 
Farm Act to commit him to said Farm and to there require him 
to work out his fine and costs. There was no error in re~ 
quiring him to work out his fine and costs,unless paid,after © 
the termination of the jail sentence, Berkenfield vs People, 
191 Ill. 272. 

Findiing no reversible error in the record the judg- 


ment is affirmed. 


AFFIRMED. 


not to be reported. 
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THE PEOPLE OF THE ' 
STATE OF ILLINOIS, ERROR TO 
Defendant in Error, 
VSe COUNTY COURT 
GHORGL H, OF WASHINGTON COUNTY. 
hw Plaintiff in Error, 
ge" 


4 GPINION BY BERRY, J. 
g Plaintiff in error was convicted of a violation of the 
Medical Practice Act, He was found guilty under the first and fifth 
counts of the information, The first count charged him with having 
prescribed certain forms of treatment for human ailments, and the 
fifth with having practiced medicine without a license, The in« 
formation was filed under Calligan'ts I11, St. Ann, ch. ( 91 par, 25, 
Plaintiff was fined $100.00 and costs on each of said counts, 
He had an office in DuBois where he had a stock of herbs consisting 
of more than 500 varieties and says that the firm from which he 
purchased a part of them gave him a book which informed him as te 
what combinations were proper for various ailments, 

The evidence disvloses that he combined certain herbs 

and recomended the combination for various ailments and in some 
instances examined the pationts and went to the home, He frequently 
gave verbal directions as to how the medicine should be taken and 
charged $20.00 for what he did and the medicine furnished. In 
medicine to "Prescribe* remedies is defined to be, "to write or 
Give medical directions; to indicate remedies," It may be given or 
indicated verbally, People vs, iiash, decided by this @ourt at the Oct, 


Term 1924; State vs, Lawson,65 Atl, (Del) 593; State vs, Lawson, 





69 Atl, (Del) 1066; In re Bruvendl's Will, I02 Wis, 45, 78 N. W. 169 
See also Smith vs. State 63 So. (Ata) 28; State vs, Huff, 90 Pac. 
(Kas) 279, Under the evidence ‘and the foregoing authorities there 
was sufficient evidenose to warrent the jury in finding a verdict 

of guilty. 

Complaint is made of the sixth and seventh instructions 
given on behalf of defendant in error, The instructions are pract~ 
ically in the language of the statute but are broader than the char- 
pes in the information, They should have been limited to the issues 
The jury found plaintiff guilty under the first and fifth counts 
and as the evidence amply suppotts the verdict the error in the 
instructions aforesaid was harmless, Finding no reversible error. 
in the record the judgment is effirmed. 

AFFIRMED, 


Not to be reported, 
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Appellee. AYPEAL FROM 





THRM NO, I0, 
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VBe JASPiiR CIRCUIT 
STATE BANK OF YAL@, ; 
Appellant. COURT. 
OPINION BY BARRY, J. 

Appellee sued to recover 554,00 alleged to have been 
deposited with appellant on February 23rd, 1924, In the special 
counts of his declaration he relied upon a certain deposit slip 
showing that he made the deposit on that day. The declaration 
also contained the common counts, A»vpellant. pleaded the general 
issue and payment and also filed a verified plea denying execution 
of the deposit slip. The trial resulted in a verdict and judgment 
for (3554.00, 

It was conceded by both parties on the trial that appellee 
made a deposit of $554.60 on September 28, 1923 and that there was 
a deposit slip therefor dated 9/28,23. Appellant contended that its 
cashier then gave appellee a duplicate slip which has been changed 
to read 2/23/24 and for $554.00, It insists that the Ceurt erred 
in admitting the deposit slip in evidence because alterations were 
apparent on the face thereof and appellee had made no satisfactory 
explanation of such alteration, Appellee testified that he went to 
appellant's bamk on Feb'y. 23. 1924 with $554.06 in cash and dew 
‘Livered the same te the cashier for deposit to his account, He says 


.s 


that the cashier téld him that his passbook was locked up and that 
duplicate tee 
he would give him a> deposit slip; that the slip in ques-~ 


tion was then handed to him by the cashier end is in the fens con- 
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dition as when he received it. ‘Je are at a loss to knew what 
other explanation could be made, If his testimony is true the 
deposit slip was not altered after it was delivered to him, 

Appellant's cashier testified that he did not see ap- 
pellee in the bank on February 23, 1924; that he did not receive 
from avpellee 554,00 on that day and did not on that day issue the 
duplicate Blip in question. He says that he did issue a duplicate 
deposit slip for the deposit made September 28, 1923 for $554,50 
under date of 9/28/23 for $554.50 that it is the same slip offered 
in evidence by appellee except in the date the month is changed from 
9 to 2, the day of the month from 28 to 23 and the year from 23 %o 
24 and the amount of the deposit from /554,50 to $554.00, It will 
be seen, therefore, that there was a decided conflict in the eons 
mony of the only witness who knew the facts. No complaint is made 
as to the court's rulings on the instructions, There is nothing in 
the record that would warrant us in holding that the verdict is 
manifestly against the weight of the evidence, If the verdict 
had been the other way it would have to stand. The judgment is 
ai firmed. 

fHFIRMED, 


Not to be reported, 
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0.C.MUNSEY and GEORGE R.MOUNSEY 
: Appellants. 
vs | 


LENERD HIRSCH and JACOB HIRSCH, 


CoD HIRSOr 2381.4. 650° 


OPINION BY BOGGS , J. 


APPZAL FROM PULASKI COUNTY 
CIRCUIT COURT. 
) 








An action in assumpsit was instituted by appellants 
against appellees in the circuit court of Pulaski County,seek- 
ing a recovery of damages on a contract for the sale of cer~ 
tain real estate b: appellees te appellants. 

The declaration as originally filed consisted of the 
common counts and one special count. ‘The special count averr- 
ed,among other things,that on December 29th,1915,appellees, be- 
ing the owners of sections 9 and l€,and the southwest quarter 
and the south half of the southeast quarter of section 4,town- 
ship 14 south,range 1 east,in said county,entered into a writ- 
ten contract with appellants for the sale of said premises on 
the terms and conditions thereir set forth:that appellants, 
parties of the second part,in consideration that appellees 
would cause a partition suit to be filed to the January,1916, 
term of the circuit court of said county for the partition of 


said real estate,covenanted and agreed to be present in perconr 
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er by agent and bid in said premises at the sale to be made 

by the master in chancery,should the court decree a sale there- 
of,at the sum of $54,400.00,to be paid in installments as set 
forth in #@id contract;that said contract further provided 

as follows: 

"And in consideration of the foregoing,the said part~ 
ies of the second part have this day deposited at the First 
National Bank of Mound City,Illinois,ss an evidence of good 
faith on the part of the parties of the second part in carry- 
ing out their agreement herein,the sum of one thousand dollars 
($1,000.00)as earnest money. It is understood and agreed that 
if said land 4s offered for sale as aforesaid and said parties 
ef the second part buy said land at the price herein agreed te 
he paid for same,the earnest money aforesaid shall be applied 
by said bank as part payment on the first installment of the 
purchase price of said real estate;and that should said parties 
of the second part fail to bid the amount herein agreed upon 
es the purchase price for said lands at the sale thereof 
herein pedrcnplated. or in any other manner to fulfill this 
agreement upon their part,then said earnest money shall be 
paid over by said bank to said parties of the first part here- 
in as liquidated damages for the default of said parties of 
the second part. In case said land is not offered for sale 
in the partition proceedings herein contemplated,or the title 
to said land proves to be not merchantable,then,in either of 
such everts,the said earnest money shall be returned b; said 
bank to said parties of the second part." 

Appellants further averred in said declaration that, 
pursuant to the terms of said contract, they delivered to the 
First Nationel Bank of Mound City,as evidence of good faith 
and “earnest money to bind the bargain end for the use of the 
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defendants,the said sum of $1,000.00 and that said First 
National Bank of Mound City,Illin@is,delivered ean 

gad defendants fia /eun of 1,000.00 and never repaid the 

same to the plaintiffs;that the said lands were offered 

for sale through the circuit court in accordance with the 
terms of said contract, ana the plaintiffs,relying upon the 
terms of said contract,fully . kept and performed their part 
of said contract and purchased said land at said sale. seces 
That it became and was the duty of said defendants to furnish 
these plaintiffs with a good end merchantable title to said 
lands,or to pay and return to them the said sum of “1,000.00; 
that appellees had wholly failed and refused to keep and per- 
form said contract,and had failed to deliver to the apnellants 
a good and merchantable title to said lands,althoush often re-- 
quested so to do;that appellants were obliged at their own ex- 
pense to procure abstracts of title to said premises,and 
thereafter Dea stained "that there were a number of conveyan~ 
ces of said lands where the grantors were not joined by their 
wives;one conveyance which was not vroperly acknowledged; that 
said lands were subject to the right of way of the Chicago & 
Mastern Illinois Railroad Company;that there were outstanding 
against said lands two mortgages ehich were and are unreleased; 
that a portion of said lands was at one time conveyed to Esnzy | 
G.Carter in trust for Elizabeth Yates,David Yates and C.E. Yates, 
and so far as said records disclosed the said Elizabeth Yates, 
Daivd Yates and C.E.Yates still own and possess said interest; 
that one Emms Rewling still has an interest in said land which 
has not been conveyed;that a mortgage of fifteen thousand nine 
hundred and twenty dollars({15,920.00)has never been properly 
released;that another mortgage for seven thousand and two hun- 


cad 


dread twenty-five(£7,225.00)has never been properly rolescec 9 
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record;that the sale in the partition suit was not properly 
made in accordance with the decree of the court and that 
there were numerous other defects in said title which render- 
ed the same whelly unmerchantable,and these plaintiffs were 
put tw great trouble and expense in endeavoring to clear up 
the said defects,all of which the said defendants had 
notice;"and that appellees became and were liable tp pay 
appellants the sum of $1,000.00,and had failed so to do. 

A general demurrer was filed to said special count,and 
pleas of the general issue and the statute of limitations were 
filed to the common counts. Upon the court sustaining the de-~ 
murrer to said special count,the common counts were dismissed. 
Appellants electing to abide their declaration, judgment was 
rendered on said demurrer against appellants in bar of action 
and for costs. To reverse said judgment this appeal is prose- 
cuted. 

Appellants contend that,under the terms of said con- 
tract,they were eeeiled to a reasonable time after the purchase 
of said premises at the master's sale to detirmine whether or 
not the title to said premises was merchantable,and that if it 
developed that the same was not merchantable,they would be en- 
titlea to a return of said “1,000.00 which they had deposited 
in said bank,or,if said money had been paid over on said pur- 
chase price,to have the same returned to them by appellees. 

On the other hand,appellees contend that there was 
noe undertaking by them to deliver to appear ee ang ea 
of the title to said premises,and that the provision/to the 
return of said deposit so to be made by appellants had refer- 


ence to a time prior to the consummation of said sale,and that 


upon appellants accepting e deed to gaid@ premises from said 


master pursuant to their bid at said public sale,then,urce™ 
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the terms of said contraatjt bacame and was the duty of said 
bank to pay over to appellees said sum of {1,000.00 as part 
payment on the purchase price of said premises. 

We are of the opinion and hold that appellees' posit- 
ion is well taken, An examination of said contract discloses 
that there is no provision for the furnishing of on abstract 
by appellees. This being true,there was noobligation on their 
part to furnish the same. In Turnvereiniche vs LKionka,255 
Tll. 5392,the court in discussing a question of this h Charact—. 
er at page 396 says; 

"Appellee was under no oblication to furnish an ab- 
stract of title. His eontract was to make a warranty deed 
within fifteen days,or sooner if upon examination the title 
was found good and the balance of the purchase price paid. 
Nothing whatever is said about furnishing an abstract. Under 
the terms of the contract it was the duty of appellant to ex- 
amine the title and detirmine whether it was good or not." 

To the same effect is 27 Re C. Le 511. sec. 238. 

The only provision with reference to a return of 
said deposit of $1,000.00 to appellants is the above quoted 
sentence:"In case said land is not offered for sale in the 
partition proceedings herein contemplated,or the title to said 
land proves to be not merchantable,then,in either of such events, 
the said earnest money is to be returned by said bank to said — 
parties of the second part." This being the state of the record, 
we are of the opinion and hold that the trial court cerrectly 
construed said contract,and that it was the duty of said bank, 
under the terms of said contract,to pay over to appellees said 
deposit of %1.000.00,made by appellants,upon the consummation 
of the sale of said premises,and appellants having accepted a 


deed therefor,the} thereby waived any right to a return of the 
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said $1,000.00,either by said bank or by appellees,in the 
absence of an allegation charging fraud on the part of 
appellees. 27 R.C.L.,530-531,8sec.262. See also Laflin vs 
Howe, 112 Ill. 253. 

There can be no question in this case,from a read-~ 
ing of the contract declared on,but that the $1,000.00 
ceposit made by appellants was to be disposed ef,under said 
contract,prior to or upon the sale of said premises by the 
master in chancery,that is to say,if the title proved not 
merchantable when the same was examined by appellants prior 
to bidding on said premises,then the $1,000.00 was to be 
returned to appellants. If,however,no objection was made to 
the title prior to the sale by the master,and the premises 
were bid in by appellants,then the $1,000.00 was to be turn- 
ed over by the bank to appellees as part payment on the amount 
owing to them on the sale of said premises. The bank having 
so.paid over said $1,000.00.to appellees as e part of said pur 
chase price.following the purchase of said premises by appell- 
ants at the master's sale,the centract between said parties 
was consummated,and no right now exsists in appellants to en- 
force a return to them of the amount of said deposit,in the 
absence of a charge and showing of fraud. 

Finding no reversible error in the record,tho judg- 
ment of the trial court will be affirmed. 


JUDGMENT APFLIRMED. 


not to be reported. 
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THE PEOPLE OF THE 
STATE OF ILLINOIS. 
Defendant in Errer. 


vs OF 


JOHN FUDORICH, 
Plaintiff in Error. 


MADISON COUNTY. 


ee Cee eee See See ee ee 


PER OURTAM. 


Plaintiff's sole contention is that the indictment 
does not charge the commission of a criminal offense. The 
point is well taken under People vs Ilartin 314 Ill. 110; 
People vs Barnes 314 I11. 140 and People vs Wallace 316 
Ill. 120. The judgment must be reversed. 

| REVERSED. 


not to be reported. 
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Joel Frank Sanker and Rosa Nanee, = 2 3 Oo I.A. 6 5 J 
Appellees, Appeal\ from 
VBe 
Circuit Court, 
Chicage and Eastern Illinois 
Railway Company, Franklin County, 
Appellant, 


OPINION by HIGED, P. J, 

‘ This is an actibén brought by Joel Frank Sanker-and-Rose-Nance, 
appellees, against the Chicago and Eastern Illinois Railway Company, 
appellant, and the City of Banton to recover damages to the residence 
property of appellees alleged to have been caused by the erection of 
certain embankments which it is claimed diverted water from its natural 
flow and caused it to stand on the property. The suit was efterwards 
dismissed as to the City of Benton, The trial resulted in a verdict 
for appellees in the sum of $250.00, This appeal was perfected to 
review the judgment entered on that verdict. 

Appellees are the owners of lot II6 in Sunshine Addition to 
the City of Benton. This lot extends sixty feet north and seuth and 
I40 feet east and west. It is improved by a dwelling facing the west. 
Frisce street runs north and south along the west end ef appellees* 
property. Just south of appellecs' property are lots II3, I14, and 
1I5 owned by avpellant and south of these lots and intersecting with 
Frisco street is Joplin street. North of appellees’ property is lot 
II? referred to in this case as the Lawrence lot, Just north of the 
Lawrence lot and intersecting with Frisce street is Gardner street 


running east and west. Just west of Frisco street and running north 
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and south are appellant's main tracks, In 1923 and prior thereto 
the natural drain of these lots east of Frisco street and between 
Joplin and Gardner streets was from thg south or, southeast to the 
north 5% nerthwest, That is to say, appellees't lot was lower than 
the lots of appellant to the south, while the Lawrence lot to the . 
north of appellees' premises was still lower, Thus the water from 
appellant's three lots drained te the north or northwest acress ap- 
pellees' lots and onto the Lawrence let and probably left that lot 
at or near the northwest corner, In 1923 appellant constructed what 
is referred te as the Franklin County Main Spur Track, This spur or 
Switch track left appellant's main track some little distance nerth 
of the intersectéen of Gardner street with Frisce street and curved 
to the southeast. It went off of appellant's right of way and crossed 
the west line of Frisce street a short distance north of the north. 
west corner of appellees* lot and crossed the east line ef Frisco 
street and entered upon appellant's vacant lot at about the fone 
west corner of lot II5 being the lot immediately south of appellees' 
property, This switch track or spur was erected upon a grade 

several feet high, It is the contention of appellees that the 
erection of this grade caused the flooding of their property; that 
prior to the constructien of this embankment appellant's section hands 
had constructed 2 ditch along the south line of appellees' property 
and across Frisco street discharging the surface water from thie 
property into an open ditch along the east line of appellant's main 
track; that the natural flow of the water prior to the construction 
of this embaniment was from the lots of appellant north or northwest 
across the property of appellees; that when the switeh track was 
constructed the drainage ditch to the south of appellees! property 
and upon the property of appellant and the ditch along the east side 
of the main track were obstructed and not restored to their forner 


state, and that the damage to appellees resulted from the obstruction 


ef the ditches, 
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Appellees base their right to recover in this case upon 

the fifth clause of the 19th section of Chapter II4 of our Revised 
Statutes which provides in reference to the rights given a railroad 
company. "Fifth: To construct its railway across, along or upon any 
stream of water, water-course, street, highway, plank road, turnpike 
or canal, which the route of such railway shall intersect or touch; © 
but such corporation shall restore the stream, water course, street, 
highway, plank road and turnpike thus intersected or touched, to its 
former state, or to such state as not unnecessarily to have impared ~ 
the usefulness, and keep such crossing in repair; PROVIDED, that in ne 
case shall any railroad company construct a road-bed without first 
constructing the necessary culverts or sluices, as the natural lay of 
the land requires for the necessary drainage thereof, 

Shortly after the construction of this BORE espe ef 
Benton constructed a concrete sidewalk along the east side of Frisco 
street and the south side of Gardner street. These sidewakks were 
constructed upon a grade slightly higher than appellees! lot and 
also higher than the Lewrence lot. 

Leaving out of consideration the obstruction of the drain- 
age ditch upon appellant's property and just south of appellee's 
property it is difficult to understand how the construction of this 
spur track could have caused any more water to be kept upon appelleest: 
property or could have held the water upon their lot since the natural 
Blope of the land and the drainage was frem the south to the north or 
southeast B Hestiwant and the spur or switch track in question was to 
the south and west of appelless' property, It would seem that such 
embankment would naturally cause less water to come from the south 
upon appellees! premises, 

Since appellees based their right to recover upon the 
alleged obstruction of the flow of water through the drain ditch to 
the south of appellees! property, the question is presented as to 
whether even if such ditch was obstructed and not restored to its 
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“former condition appellees have any right to recover under the 
etatute upon whigh they base théir contention, Attorney for appelles 
states that this ditch was dug by appellant upon its own property 
and appellee, Rosa Nance testified that appellant's section hands 
dug the ditch, However the witness, Lum Shaw, produced by appellant, 
who seems to be in no wise interested, testified that for four years 
prior to October 1925 he lived on the lot just across the alley east 
from lot I15; that he dug this ditch on appellents property just 
south of appellee's south line; that it extended to the east side of 
Frisce street and was fer the purpose ef draining the water from his 
lot to frisce street, It therefore clearly appears that this ditch 
was not a natural water course, and even if it was obstructed b¥ 
appellant in the construction of the embankment in question which 
the evidence dees not clearly shdw,appellees would have no right of 
recovery against appellant under the statute mentioned, 

We are also of the ppivian that the trial court erred in the 
admission of testimony, This suit was eriginally instituted against 
appellant and the City of Benton, and the declaration alleged that 
appellees' damages were occasioned by the construction of the embank. 
ment upon which the spar track was built by appellant and also the 
grade or the embankment upon which the sidewalk was constructed 
by the City, Later however, the city was dismissed out of the suit 
and the declaration amended so as to allege that the damage resulted 
iene frem the Se onetul,, negligence and careless construction of the 
stitch track, Neither of appellees testified as to the extent of the 
damages sustained by them, They placed however three witnesses on the 
Stand who did testify as to the extent of such damages, Each of these 
Bitnesses testified that the erection of the grade upon which the 
Bidewalk vas built was one of the elements which they took into 
consideration in determining the amount of the damages, Appellant 
moved to strike out this testimony upon the ground that appellant 
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.emnot be held liable for any damage caused by the wrongful act of 


the City of Benton as they were not shown to be joint tort feasors, 





and that when the wrong complained of consists of two distinct acts 
performed by two distinst porties at different times each party is 
liable only for the amount it contributes to the damnge sustained 
and not for any damage caused by the other, This is the eorrect 
rule as laid down in the following cases: Hackethal v, Bast Side 
Levee and Sanitary District 2II Ill, App, 119; Eqitable Powder Mfg.. 
Co. vo. CCC. & B8t.L. Ry. Co, 155 id, 265 and Hoffman v, C. & N.W, 
Ry. Co. 205 id, 197 and C & n, W. Ry. Co. ve. Scates 90 Ill, 586, 
Since under these authorities appellant would, in any event, be lia~ 
ble only for the amount it contributed te the damage sustained by ap- 
pellees', the witnesses should have been permitted to testify only 
as to the amount of damages claimed to be resulting from appellant!s 
acts, and it was error to admit evidence as to the total damage 
claimed te have been sustained by appellees including both that 
resulting from the sct of/the Gity of Benton, fhe motion to strike 
out this testimony should have been allowed when it developed that 
the witnesses were including the damages resulting from the acts of 
both appellant and city. 

For the reasons above stated the judgment in this case will 
be reversed and the cause remanded, 

REVERSED AND REMANDED, 


Not to be reported, 
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MARCH TERM, A. D. 1925. 4 i 


EDWARD NANCE, \\B893 SI A. 6 5 J 


Appellee. k 
APPEAL TR CIRCUIT COURT 


} 
) 
) 
vs ) OF* 
MADISON COUNTY. 
) 
) 


INTERNATIONAL MUTUAL FIRED 


INSURANCE COMPANY, 
Appellant. 


OPINION BY HIGBEL,P.J. 





This is a suit brought by Edward Nancee,appellee, 
vs International Mutual Fire Insurance Company , to recover 
on a fire insurance policy covering appellee! s household 
goods. The fact of the fire and loss is not disputed. It is 
contended,however,by appellee that the proof shows that 
appellee did not make ae inventory of the goods lost 
covering the cost price,present value and the amount clain- 
ed,and that he did not within sixty days from the date of the 
fire furnish proof of loss as required by the policy. Appellee 
testified that he did furnish this inventory and proof of 
loss. The notary who ecknowledged the instrument signed by . 
appellee in the office of appellant's agent at East St.Louis, 
testified that while the blank form of the proof of the loss, 


furnished by eppellant,was not sworn to by appellee and ap- 


pellee would not fill it nye a list of ea claimed to \ 
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be lost with their value was worn to by appellee and attached 
thereto. Appellant denied receiving this list. Whether or not 
this proof of loss was furnishec was a question of fact to be 
detirmined by the jury. By the verdict that question was de- 
tirmined in favor of appellee. In our opinion this court would 
not be justified in setting aside the judgment solely upon that 
Pisetion of fact. There being no error complained of in the 
trial of the case,the judgment is affirmed. 


AFFIRMED. 


not to be reported. 
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The People of the State of Illinois | 
ex rel Florence Blan, y 


Appellee, |. Appeal frem 
V8. i 


George Stanbery, COME ee Bn “es 
Appellant, | Bond County, 
OPINION by HIGBEE, P. J. 

This is an appeal by George Stanbery, from the judgment in a 
bastardy proceeding against him rendered in the County Court of Bond. 
County. It appears that this is the third verdict against him in this 
proceeding and that this court has heretofore reversed ene judgment 
against him for erret relating te thie instructions, 

The testimony of the relatrix stands practically uncerroborated, 
On the other hand appellant denies that he ever had sexual intercourse 
with her and a witness who did net testify on former trials testified 
to having had relations with her at about the time ef conception, 
Other witnesses also testified to seeing her in compromising positionvis 
with other men at about that time, while others testified that she 

hed at one time charged her troubles to another man, While it is true 
that courts of review are very reluctant to reverse a judgment, be- 
cause not aupported by the evidence, where three trials have resulted 
in favor of appellee, yet, even in such cases the appealing party is 
entitled to have his trial conducted free from error of lav. 

Complaint is made by appellant that the court erred in giving 
the fourth and sixth instructions in behalf of appellee, The fourth 
instruction is as follows; *The jury are not bound to belicye the 
testimony of a witness, simply because such witness testifies to a 
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sertain state of facts, A jury shovld never give any weight or credit 
to the testimony of a witness whom they believe to be testifying 
falsely; that is, the jury should not give any weight or credit to 
testimoiy which the jury believe to be untrue", The sixth tiadeuare 
ion reads as follows: Q “The court instructs you that if you believe 
from a preponderance of the evidence that the defendant George Stanbery 
had sexual intercourse with Florence Elam about the time she conceived 
the child in questien, and that he is the real father of said child, 
then the fact (if it be a fact) that some other person had sexual in- 
tercourse with her about the same time, or within the period of Page. 
ation would not of itsalf be a bar to this suit, The most that could 
result from others having such intercourse with her would be to cast 
doubt upon tne paternity of the child, but still you must determine 
from all the evidence in the case whether or not the defendant is the 
father of OP onita,s It should be noted that the fourth instruction 
advised the jury that they should never give any weight or credit ts 
the testimony of a witness believed by them to be testifying falsely, 
this instruction does not contain the element that the witness should 
be willfully testifying falsely nor does it except the fact that su.“ 
witness might be corroborated by other facts in proof. It, in effect, 
advised the jury that no weight or credit whatever should be given to 
the testimony ef » witness believed by them to be testifying falsely 
though such testimony might not be willfully given and even though 
suvh witness might be corroborated by other facts and circumstances 
in evidence, Our Supreme Court in Perkins v. Kinsely 204 111. 275 
held an instruction of this nature to be erreneous,. 

The sixth instruetien advised the jury that even though it was 
a fact that some other person had had esxual relations with the reln 
trix about the time of conception the most weight which such fact 
could have in the minds of the jury would be to cast doubt upon the 
paternity of the child, This instruction is much stronger in this 
regard than was the instruction held erroneous by the Appellate Cour’: 
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of the “ + District in the case of People v. Lamberg 160 111, App. 
644, It seems to us this instruction invades the provinoe of the jury 
tb the extent thatthe court purports te advise the jury of the weight 
or effect ts be given to certain testimony in the case which has 

been held to be erroneous in a line of decisions beginning with 
Herkelrath v. Steckey 63 Ill, 486, 

While we are reluctant to disturb this judgment where three jur 
juries have returned the same verdict yet in view of the very unsat~ 
unsatisfactory conditions of the proof we are ef the opinion that 
the error comitted ¢y the court in giving the twe instructions above 
referred to demands that the judgment be reversed and the cause re- 


manded, 
ReVERGED AND REMANDED, 


Not to be reported, 
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FRANCIS HMoENDRHEB 
MoENDREE, Partners, doing businesa 
as NcENDREG BROTHERS, 





\/ Appeat frem 


Appellees, JN\ Cirouit court, 
vs ry \\ 


ILLINOIS CENTRAL RAILROAD 
COMPANY A CORPORATION, 


Franklin County, 


Appellant, 


OPINION by HIGHER, P. J, 

This is an appeal from a judgment of the Circuit Court of 
Franklin County for $450.00 against the Illinois Central Railroad 
Company, appellant, and in favor of Frances MceEndree and Louis Me- 
indree, partners doing business as McEndree Brothers, appellees, 

The judgment is for injuries which it ia alleged were eas 
ceived by three horses shipped by appellees from Pinckneyville to 
Benton, Illinois, over appellant's railread, The horses were races 
horses Which appellees had raced in the Pinckneyville fair just 
prior to their shipment en Ootober 8, 1922 to Benton, They were 
shipped in a stock car which was part of a freight train made up in 
the Pinckneyville yards by # switching crew, In making up the train 
this particular car was moved several times, As the evidenoe shows 
it ecdupied four positions which means that it wags coupled onto four 
times, It is contended by appellees that the horses were injured ir 
‘this switching st Pinckneyyille; that at different times when the 
Switch ongine and other cars were coupled onto this one, ths jar was 
80 violent that the horses were thrown down and were thereby injured, 

Only two grounds sre argued for a reversal of this judgment: 
(I) Th:t the verdict is against the weight ef the evidence md (32) 
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that attorney for appellees made improper remarks in his closing 


argument, 
Appellees were both in the car all during the switching at 


Pinokneyville, They described the manner in which the horses were 
tied in the car and testified that in the switching the horses were 
knooked to the floor of the car twice, Both of the appellees testified 
positively to the rough manner in which the car wes handled in meet 
ing, end that the horses sustained their injuries in that manner, The 
horses were examined by a veternarian the next day at Benton, and he 
also testified as te the extent of the injuries at that time, This 
was all the evidence for appellees in chief, Three mehbers of the 
switching crew testified in behalf of appellant that the oar in anne 
tion was not handled roughly in the switching, Twe members of the 
train crew which moved the train to Benton testified that there was 
no jar in coupling Up /eite ear the engine which moved the train out 
of Pinckneyville, Other witnesses testified that the track on which 
these horses raced on Ootober 6 before they were shipped on the 
eighth was very muddy and a veternarian testified that all the injur.~ 
ies which he found on the horses save some cuts could have been sus» 
tained by them either by racing in the mud or in their stalls, Lee 
MoEndree, a nephew of appellees testified that he helped load the 
horses and was in the car with appellees during the switching of the 
eax at Pinckneyville, and that there was "no jar or smash" that he 
knew of during the switching, It developed on cross examination that 
ot this time this witness was drinking to some extent and he admitted 
that he went to sleep about the time the train left Pinclmeyville, It 
also appears that af a point between Pinckneyville and Benton the 
conductor enme along and found this witness asleep with aa head in 
the open door of the car, 2nd that he awoke him and told him he had 
better move farther into the car, In rebuttal Franoés McEndree testi- 
fied that 2t the time the horses were loaded at Pinclmeyville, Lee 
Mclindree was drunk, It sppenrs that the attention:of the train crews 
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einer “in which this stock car was handled in the switching at 
Pinckneyville until some weeks after it happened, Appellees aati 
fied th® horses were in good condition when loaded at Pinckneyville 
and there is no evidence tending to show that they were not. While 
the track upon which they raced was muddy and the veternarian testifi. 
ed that all of the injuries except the bruises might result from race 
ing on 2 muddy traok “or in other ways than being bumped in the car", 
yet there is nothing to show that the igjuries were so sustained, 

The jury saw and heard the witnesses testify and the question whether 
the injuries were caused by negligence of appellees was a auestion of 
fact to be determined by them, 

No complaint is made that the jury was not properly ins 
structed, and while the evidence is close, yet we cannot say that the 
verdict is so contrary to the manifest weight of the evidence that i+ 
Should not be allowed to stand, The language used by attorney for Sic 
pellee in his closing argument of which complaint is made, is as fol. 
lows: “Do you suppose that these railroad men when an investigation 
was made, or in taking the witness stand, would admit that there was 
rough handling when if they had done so in the investigation or on 
the witness stand they would lose their jobs", These remarks of coun. 
sel were manifestly improper and prejudicial but they were not mene 
tioned as one of ths grounds for a new trial in the written motion _ 
filed therefore, and are not referred to in the assignment of errors, 

It is the well settled law of this state that if the 
grounds of a motion for a new trial are specified in writing all _ 
grounds not set forth in such written motion are waived, (Yarber v, 
Chicago & Alton Railway Co,, 235 Ill, 589) . Appellant not having 
included in its pittaf for a new trial the remarks of the 
attorney as one of the grounds for few trial, is in no position to 
raise that question on: this appeal, The judgment is therefore 
affirmed, 


AFFIRMED, 
Not to be reported, 


‘Term No, 34, / . Agenda No, 22; Baie 


< 





Term, A. D. 1925, 


# 


i 
00 w0 we ws OO me iss * 2% 
i 
) 


| A 
4 

a 
VIVIAN PLUNK, Appeal from / \ ait D 8 I A. 6 5 ] 


Appellee, 
V5e City Court, 
CITY OF GRANITE CITY, Granite City, 
Ggaetant, 


OPINION by HIGBHE, P. J, 

This is a suit by Vivian Plunk, apvellec, against the City of 
Granite City to reaover for injuries she claims to have received by « 
fall resulting from her stepping on 4 nanhole/dewer covering in that 
City. Upon trial before a jury a verdict for 33000,80 was rendered 
in favor of appellee, By this appeal it sought by appellant to rever~ 
se the “judgment entered on that verdiot after @ motien for new trial 
was denied, The agoident occurred on the 6th day of June, 1924, 

The principal reason urged for a reversal of this judgment is 5 
that the notige of the injuries served upon appellant did not comply 
with the Peeaireneats of the Statute, 

It is stated in the argument for appellant that the notioe gave 
Bpeliece's residence 218 being “on Palmer Avenue, American Gardens, 
near Granite Gity* while she testified that she "lived on Palmer 
Avenue i fesecite, Neither the declaration nor this notioe has b 
been abstracted. In order to know the allegations of the declaration 
concerning the notice or the contents of the notice itself we would 
be obliged to search the records, The preswaption is that the judg. 
ment ef the lower court is correct, It is the duty of parties bringing 
Cases to this court for review to prepare and file complete abstracts 
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of record in accordance with the rules nd such abstracts should 
clearly disclose the errors relied upen for a reversal of the judgmen:. 
Since neither the declaration nor the notice appears in the abstract 
this ceurt cannot now be asked to consider this alleged errer, 
(Gibler v, €ity of Mattoon I67 Til, (18; Gillman vy. The People 176 111. 
I9 and Reavely v. Harris 239 Ill, 526, ) 

It appears from the evidence, as seLEheeds that the manhole in 
question was located between the sidewalk and the curbing of the 
street. It also appears that in order to avoid mud upon certain 
portions of the sidewalk and street appellee left the sidewalk and 
stcpped upon the manhole in question. It is urged that by departing 
from the sidewalk appellee was guilty ef contributery negligence. 
Whether appellee in thus departing from the sidewalk was guilty of 
contributory negligence or in other words whether she was exercising 
due care and cautien for her ow safety at the time of the accident 
was a question of fact to be determined by the jury, from the evi- 
dence and its findings, in favor of appellee upon this question, was 
justified, It is also contended that the verdict was excessive. 
Appellee testified that she was employed by the Hlder Manufacturing 
Company at the time of the accident and had not since then been able 
to return to her work, It appears from her testimony and that of Dr, 
Darner that her left leg wag bruised and somewhat lacerateg, and thas 
she also had bruises on her haok and abdomen, The doctor testified 
that upon a further examination he found that she was suffering from 
retroversion ef the womb, and that she was operated upon July 21, 
1924, to relieve that condition, He further testified that this » 
operation cost her about $200.00; that he could not id that the fall 
caused the injury te the wemb, but that an injury se /fenl is one ef 
the causes of retroversion of the womb. Whether or not this injury 
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Appellee's physician testified that a fall could have been the 
cause of such an injury, and appellee herself testified that it was 
the cause thereef,. We cannot under this condition of the proof hold 
that the finding ef the jury in this respect was contrary to the ~ 
manifest weight of the evidence, 

No complaint is made of the ceurt's rulings on the admissibil- 
ity of the evidence or on the instructions, The judgment will be 
affirmed, 

AFFIRMED, 
Not to be reported, 
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|W. H. PARSS, j 
| Appellee, Appeal from 
Vee j 
Circuit Court, 
THE AMERICAN RETDAWAY ‘ 
MXPRESS COMPANY, Bond County. 


Appellant, 





ee hoe Hoe 


OPINION by HIGBEE, P. J. 
This &s an action brought by W. H. Faris, appellee, against the 
American Railway Express Company, appellant, to recover for injuries 


which it is alleged were sustained by a certain colt purchased by ap- 








pellee at Iiena, Arkansas, and consigned to him at Sorento, Illinois, 
and also for the cost of keeping the colt from the date it reached ° 
Sorento until the institution of the suit, The suit wap brought for 
8100.00 the value of the colt, and $255,00 for its keep. The verdict 
was returned in fayor of appellee for the sum of $355,00, We have not 
beén favored with any brief in this case in behalf ef appellee, The 
evidence conelusively shows that the crate in which the colt was 
shipped was in good condition and was not broken er damaged in any 
way when it reached Sorento. The evidence also shows that while the 
openings in the crate from the pody of the colt down were 80 smell 
that it was difficult to make any close examination of it, yet there 
were vitnesses who say and commented upon 4 cut or injury on one of 
its legs after it was crated Dut before it was shipped, The evidence 
algo Boo / that the animal was somewhat wild and that the consigner 
hed considerable difficulty in crating it for shipment. It further 
appears that appellee refused to receive the colt and that appellant's 
agent arranged for him to keep it for one dollar and fifty cents a day 
until the metter could be adjusted, In = short time thereafter appele. 
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lee was notified that his claim cowlé not be recognized, Upon the tri_: 


appellant submitted the following proposition of law to the court, 


“The Court holds that although the colt in question was injured at the 
time it erriged at Sorento, and although it wes injured on account of 
or through the negligence or misconduct of the defendant or hie sie 
ants, and wag turned over to the plaintiff on an agreement by the de. 


fendant that it, the defendent, would pay to the plaintiff $1.50 a day 


for keeping said colt during the time an investigation was made to de- 


termine whether or not defendant was responsible for its condition, If 
the plaintiff made a olaim against the defendant for damages Bo piiniee 
ined by the said colt, such claim in law amounts to an acceptance by 

the plaintiff of sald calt, er an acknowledgement by him of his waste 


Bhip of said colt, and the plaintiff would not be entitled to recover 


whatsoever 


for keeping said colt after the claim had been declined,® This propo-~ 
sition stated the law applicable to the case correctly and should 
have been given, 

There was ne evidence whatever tending to show any negligence 
upon the part of appellant or any of its agents in the transportation 
of the colt, If the colt suffered the injuries in question because of 
its own vicieusness or restlessness, appellant, in the absenoe of any 
proof of any negligenge upon its part, would not be responsible, (Libro 
v. Cc, Cc. G. & St, L, R, CO. 202 111, App. 418,111, Central R. R. Co. ve 
Brelsford I3 I11, App. 251), In the absence of proof of any negligence 
upon the parthof appellant the mere fact that the colt was ine 
jured when it arrived at Sorento is not sufficient proof upon which to 
hold appellant Tinh, in yiew of the fact that there was proof tende 
ing to show that the colt was injured before it was delivered to ap- 
pellant for shipment. 


For the reasons given «bove the judgment will be reversed 


and the cause remanded, 
REVGRSZED AND REMANDED. 


Hot to be reported, 
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HHARLES FISHER, 


Appellant, Appeal from \\ 
vs Vs 5 \ 
ry Circuit Court, \ 
I1MEL FISHER, ; 
e Appellee, Madison County, 


= oo 62 ow op 69 


OPINION by HIGRHH, P, J. 

i After the opinion was handed down in this case appellant filed 
a petitien fer a rehearing, In his petition appellant represented 
that this court had twice reversed a verdict and decree in favor 

sf appellee upon the greund that the evidence did not sustain the 
leoree and asked that the court grant a rehearing and make a final 
leedeion of the right of appellee te a diveras on her oross bill, 


y reversing the decree granting her a divoroe and remanding the 













use with directions to dismiss appellee's cross bill, He also 

ed therein that since the opinién wes filed in this CABC, 

llant had filed hie motion, admitted of record, to the effect 
at he will be unable to prove the charge of desertion alleged in 
| original bill of complaint with any other or further proof than 
ars in this record, In order that the court might consider the 


estion whether or net this litigation may be ended by the decision 





this court, @ petition fer a re-hearing was allowed, In her 
eply to this petitionappellee elansente that the evidence sus taines 
lecree in her favor on the ground of extreme and repeated cruelty, 
t further contends the evidence does not tend to support appellant's 
erge of desertien in his original bill and that if the decree is 
syersed with directions to dismiss appellee's crossebill the trial 


t should alse be directed to dismiss appellant's original bill 
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Upon © re-consideration of this case and a very careful, 
























memination of the recetd we sre of the opinion that there is no 
efenco in the reoord tending tea support appellee's charge of 
ctreme and repeated cruel ty 28 that term has been defined in 
fenchard v. Trenchard, 245 111, 313 and cther decisions of the 
burts of this state, As stated in the opinion of this court the 
yidenoe shows. that appellant was guilty of using prefane lenguage 
bward appellee without any considerable provocation, Such conduct 
pon the part of appellant may have been reagonable cause for appelis 
be declining te live with him, without being sufficient atatutory 





reunde fer divorcee, (8cheen Va Schoen, 48 Tll, App. 3823; Farnham 
| Farnham, 73 111, 497; Albee v. Albee, T4I Ill, 550.) 

| On the ether hand we are of opinien that the evidence 
hils to show the facts which would entitle appellant to a decree 
his original bill and as he states that he will be unable to 


isoduce other or further proof than that which appears in this 


scord in support of his charges, it fellows that he willnever be 


ple to sustain a decree in his faver, under the circumstances, 23 


Dove stated, we feel that justice requires us to put an end to 


his litigatien, The decree is therefore reversed and the cause 


emanded with directions te the trial court to dismiss appellee's ° 
rossebill and appellant's original bill. 


Reversed 2nd Remanded with Pirectiens. 


lot to be reported 
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FRED W.KUNZ, ) Nt 
Appellee. 
APPEAL FROM CIRCUIT COURT 
VSe 
OF 
CITY OF DU QUOIN, 
Appellant. PERRY COUNTY. 


i 


~ Barry J.-—That -part--of Chestnut street between Poplar and 
Franklin streets is a clay dirt road. Appellant's street 
commissioner says that in the latter part of April 1923, 
“It was pretty rough ~— pretty wholey,where cars would get 
stuck,spin the wheels and dig holes”. He says he then used 
the grader on it,pulling the dirt from the ditches to the 
center;that he leveled it filling the holes with loose dirt. 
Other witnesses say the street had been rough and full of chuck 
holes,some of which were two or three feet deep,for a long 
time. The official weather observer testified that 5,90 inches 
of rain fell in Du Quoin between May 2nd and May 16th,1923. 
There is also evidence that it rained on the night of May 
18th and that the next morning the street was very muddy and 
the holes were full of water. 

Appellee owned a team and transfer wagen,which was 
operated by @ man employed for that purpose. He frequently ac- 
companied the driver and assisted hin in hewid@ling the freight. 
On the morning of May a ogee nad hauled a loed of iron 
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pipe for a dustomer and when returning on Chestnut street in 
the block above described one of the front wheels of the wagon 
went into a hole about two feet deep and a foot and a half 
wide. Appellée was sitting on an improvissd seat in the wagon, 
back of the driver's peat and was thrown with such force that 
his hip was broken anaine was otherwise bruised and injured. 
He sued and recovered a verdict and judgment for $2,000.00. 

Appellant argues that the notice of the injury does” 
not meet the requirements of the statute and that there was no 
proper proof that it was served upon the City Clerk and City 
Attorney. When the notice was offered in evidxnce appellant 
made no objection thereto. It now insists that these quest- 
ions were properly preserved by its motion for 9 directed 
verdict both at the close of appellee's evidence and at the 
close of all the evidence. Appellant filed a written motion 
for anew trial in which certain avons therefor were speci-~ 
fied but none of them,in any way,refer to the court's refusal 
to direct a verdic&é&. Alleged errors which are not among the 
grounds specified in the written motion for a new trial are 
waived,Yarber vs C. & A. Rye Co. 235 I11. 589;People vs Cion-, 
293 Ill. 321. But if those questions had been properly pre- 
served we could not agree with appellant's contentions. The 
notice was in substantial compliance with the provisions of the 
statute and attached thereto were the receipt of the City Clerk 
and City Attorney. 

The only instructions given on behalf of appllee was 
to the effect that it was appellant's duty to exercise reason~ 
able care to keep its streets in reasonably good and sufficient 
repair;that it f failed to perform its duty in that regard and 
appellee was injured by reason thereof while he wes in the ex- 
efoise of due care for his won safety he was entitled to re- 
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It is insisted that as the instructions omitted any reference 
to the quemtion of notice on the part of appellant the court 
committed such an error as could not be cured by other instruct— 
ions. Where there was* evidence that the defect in the side~ 
walk which caused the plaintiff's injury had exsisted for a 
sufficient time prior to the injury thle the city,if it had 
used ordinary diligence.might have een of the defect,the 
court held that such an instruction as the one under consider~ 
ation was not caluulated to mislead the jury,City of Chicago 
vs. Dalle, 115 Ill. 386-390. Under the facts * in the case at 
bar we do not think the\.,jury could have been mislead by this 
instruction. 

But if the failure of the instruction to require the 
jury to find that appellant had notice,actual or constructive, 
in time to have repaired the street before the accident,was 
a defect it was one that could be cured by other instructions, 
Village of Sheridan vs. Hibbard, 19 App. 421;City of Chicago 
vs. Dalle,l15 Ill. 386-390;Village of Mansfield vs. Moore,124 
Ill. 135. To the same effect is City of Rockford vs Hilde~ 
brend, 61 Ill. 155. The record discloses that in three instruct- 
ions given on behalf of appellant the court instructed the jury 
that they mast find in favor of appellant unless appellee had 
proven by a preponderance of the evidence that the City had 
actuel or constructive notice of the defective condition of the 
street. 

It is argued the instruction was erroneous in requir- 
ing appellant to use reasonable care to keep and maintain its 
street in reasonably good and sufficient repair. That contwnt~ 


Moore - 
ion is fully answered by Village of Mansfield vse/ - i124 


Ill. 133 and City of Gibson vs. Murray,216 Ill. 589. Under 


the law and the evidence the court did not commit reversible ermr 
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in the giving of appellee's instruction. 

Appellant pleaded a set off to the effect that for 
more than 50 days prior to the accident there was a city ordi- 
nance in full force and effect which provided that all persons 
hauling upon the streets and alleys of the City for hire should 
pay a teamster's license or tax and for a failure to take out a 
license he should be fined not less than $5.00 nor more than 
$200.00 for each offense;that appellee did not take out a license 
and by reason thereof was a trespasser upon the streets at the 
time of the accident ana was indebted to appellant in the sum 
of $3800.00 for fimes. A demurrer was sustained to those pleas. 
The court did not err in its ruling in that regard. 

Appellant contends that the court erred in allowing 
one witness to testify that the % street in the block in quest~ 
‘ton had been ful} of ghuak-hotel tox six years. The witness 
described it as a continuing condition for that period. Of 
course if the witness had simply stated its condition six years 
before the accident without showing that he knew the condition 
had continued the objection would be more serious. At any rate, 
we are not prepard to hold that the admission of that evidence 
was reversible error under the ciroumstences of this case. Some 
other miner errors have been argued and have been fully con- 
sidexit, but we find nothing that would warrant us in reversing 
the judgment. For that reasen it is affirmed. 


AFFIRMED. 


not to be reported. 
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ROBERT HAVKINS, Appeal from - 695 3. 
Appellee, 
VSe ; Circuit dears. 
C, L. Gray, et al, Franklin County, 
Appellant, 


OPINION by BARRY, J, 

Appellants empleyed appellee to paint their factory 
building, inside and outside, which was 100 feet wide and 325 feet 
long, Appellee had a spraying machine which could be and was used i% 
painting a pottion ef the building, Appellee testified that he agreed 
to furnish the machine and two men to operate it at the rate of $25.,0C 
per day, each of the men te receive 910,00 per day and $5,00 per day 
for the use of the machine; that MAXHXXKKX he was to receive $1.25 per 
hour for each additional man who worked on the job, There was no limit 
or estimate as te the time it would take to do the painting, Appellants 
did not testify so we must assume that the contract was as stated by 
appellee, 

Appellants employed a man to keep track of the time appellee 
and his men were engaged in the work and he made a record thereof upon 
Which appellee was paid at the end of ench week, That record shows 
that the work was in progress about 5 weeks and that from 3 to 7 men 
were employed by appellee on ue work each week with, the exception of 
the first full week when he had but two, The reoord so kept by ap- 


pellants time keeper shows that there was due appellee on account of 





the men }I1172,50 and that he was paid 3989,98 leaving a balance of 
$182.52, In addition to that appellants were to pay 25.00 per day for 
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we use ef the machine and about which there is no crSpUles The 
evidence shows beyond question that the machine was used on the job 
as much as 19 full days, amounting te $95.00, The jury found in 
favor of appellee and assessed his damages at $277.58, and judgment 
was rendered on the verdict, 

Appellants contend that appellee has already been greatly 
overpaid under his contract; that: the verdict is contrary to the 
law and the evidence and that the judgment should be reversed with 
a finding of facts, The basis of their contention is that rath be 
was to de the work with the machine and two men and if it had been 
done in that wag the entire work would not have cost more than 
9900.00 to $975.00. ‘That the machine was out of order much of the 
time and that by reasen thereef more men were employed which made 
the work more expensive, The undisputed evidence is that Eee 
ants sent one extra man to avpellee with instructiens to put him te 
ferk on the painting, The record kept by their timekeeper informed 
them that foes than two men were at work nearly all of the time, 

Appellants did not & peremptory instruction at the 
close of appellee's evidence, or at the close of all the evidence, 
but conceded that the evidence presented a question of fact for the 
jury to determine, In the state of record we would not be warrant. 


ed in setting aside the verdict, The judgment is affirmed, 


ALL IRVED, 


Not to be reported, 
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wap VALLEY MOTOR ©.) 
Appellant. Appeal from 
VSe 


Circuit Court, 
H, V. PIPP, et al, 
| Appellees, Wabash County. 


OPINION by BaRRY, J. 
Appellant sold appellees an automobile for which they paid 

~ $535.00,in cash and gave their judgment note for 3600, 00, After 
maturity of the note appellant procured a judgmen® by confession which 
wns opened with leave te plead, Appellees then filed the general issue 
and twe special pleas, Their first special plea was to the effect that 
there was @ partial failure of consideration due to the fact that the 
car was Warranted and thet there was a breach of the warranty, The sec- 
ond special plea averred 2 total failure of consideration for the same 
reasons, Appellant replied to the first special plea by averring that t 
the car was in good mechanical condition when it was seld and del igared 
to appellees, The replication to the second special fey 
that same averment and denied that the car was warranted, The trial 
resulted in a verdict and judgment for $115.00, 

The issues raised by the second special plea were abandoned . 
as ne evidence was offered tending to prove a total failure of cone 
Sideration, The replication to the first special plea did not deny 
that appellant warranted the car, For that reason we must assume that 
there was a Siennty, Thoening vs, Havitins, 291 Ill, 454-457, 

The evidence as to whether there was a breach of warranty 


and ES to the yalue of the cnr in the condition it was at tne time of 
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jhe sale was conflicting and presented questions of fact to be determ.. 


olding that the verdict is so manifestly against the weight of the 
videnoe that it should not be allowed to stand, 

' We have carefully considered the Nlleged errors in the 
ulings on the evidence and in refusing certain instructions requested 
t appellant nnd in our opinion the court did not commit reversible 
rror in any of these respects, The eight instructions given on 

alf of appellant stated the law es favorably for it 28 it was 
ntitled te and no complaint is made of the instructions given for 


ppellees, There is no reversible error and the judgment is affirmed, 


ASYIRMED, 


ned by the jury. In the state of the preof we are not warranted in“ 
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D. T, WHITLOOK, Appeal from 
Appellee. 


& j | 
Vie Gity wee 8 I.A. 6 5) 2 


JULIUS SCHWARTZ, East St.Louis, 
Appellant, 


OPINION by BARRY, J. 


os o> o® @ 08 oO 


The parties entered into ea written contract by the terms 


of i 
- Which appellee agreed to furnish the necessary labor for the con« 


struotion of a residence, a garage and twe cesspools for the sum of 
$1100.00, Appellant was to previde all materials and appellee was 

to do the wor] according to oertain plans and specifications. pie 
ant was to pay appellee at the end off each week the sum of ancemegs 
five cents per hour for the work done by him together with the actual 
wages earned by men employed to assist in the work. Appellee agreed 
to keep an acourate account of such wages and the weekly payments were 
to continue until appellee hed reoeived $550,00, The balance ef the 
contract price wes to be withheld until the work Was completed, Pay- 
ments were made from time to time until appellant had paid $1298.08 
or $198.08 more than the contract price. 

The contract made no provision for changes or nlterations 
desired by appellant er for additional compensation for extra work 
oceasioned thereby. Appellee sued to recover for certain extra work 
decignated in his bill of particulars ammounting to $158.92, The 
trial resulted in a verdict and judgment therefor, 

It ip quite evident that changes were made in the cnhaneee 


plane and specifications at appeilant's enced, which required extra 
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werk, ‘This is indicated wy the fact that he paid $198.08 more than 
the contract prioe without objeotion, Upon the trial appellee was about 
to detail all of the changes that necessitated extra work and to ee 
plain that a etbin/ae the same had been paid but appellant insistad 
that he should cenfine his testimony to the items in his bill of eee 
ticulars and the objection was sustained, He then testified, without 
ovjection, that all of the items sued for were for extra work coons- 
foned by changes made at the request of appellant, The M*latter did 
not deny that such changes were made at his suggestion, 

Appellee! s testimony in chief fully supported his clain, 
The fe gconination was calculated to leave the impression that ee 
haps his testimony was in conflict with his books in which he had kept 
& record of the work and the time he and his men were engaged in doing 
it, In rebuttal appellee offered the books in evidence and appellant 
dees not new argue that the ceurt erred in its ruling in that regard, 
On the contrary, he insists that appellee failed to preve his claim 
and attempts to show that such is the oase by calling attention to 
yarieus alleged discrepancies between appellee's testimony and the 
evidence disclosed by his books, The abstract of the recerd does not 
@iwe us any information as to what avpears upon those books, The ae 
stract must be sufficient to present every arror relied upon as the 
court will not seardéh the record for errors upon which to reverse & 
judgment, People v. Paul, 167 App. 557; People vs. Ger 307 111,234, 

Te Court instructed the jury at appellant's request that 
appellee was suing on his supposed olaim for extra work and that ap- 
pellant was contending that the {tems claimed were included in and a 
part of the original contract; that appellee must prove by & prepond- 
erance of the evidence that the items sued for were for extra work not 
included in the eriginal contraot and if he failed to make such proof 
the jury should find in fayer of appellant, Prem that instruotien it is 
quite evident that at the clese of all the evidenoe appellant was of 
the opinien that if the wok had beem performed the enly issue was as 
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to whether it waa extra work or was included in the original contrac+, 

Appellant did not testify that he requested no changes ox 
that none Were made, ner did he explain the circumstances of having 
voluntarily paid mere than the contract price. He says that he and a 
pellee figured the balance due on April I2, 1924 to be #13,28; that h2 
paid it and appellee signed a receipt on the back ef the céntract sa 
citing that said sum covered full payment of the contract, Appellant 
does not claim that the question ef extra work was disoussed at that 
time and says that appellee made no claim for extra work at any time 
during the progress of the work, The evidence presented questions of 
faot and it was the peculiar previnoe of the jury te determine the .. 
pame, The Court did net err in refusing te direct a verdict. 

It is argued that the work was net done in a good werkcan- 
like manner, That was also a question for the jury, It is further 
insisted that appellee failed to prove his case by a preponderance cf 
the evidence. We would net be warranted in reversing on that ground, 
unless we céuld say that the verdict is minifestly against the weight 
of the eyidence, This we oannot do, 

The contract contained a clause to the effeot that in case 
af any disagreement or dispute as te the manner of doing any of the 
work, or as to the manner in which any work may have been done befere 
any such disagreement or dispute arose, the parties should submit such 
disputed questions of fact ts the Building Commissiener of Bast St." 
Louis for his determination, and his deoisien should be final and 
binding, Appellant argues that said provision was not complied with 
and fer that reason his peremptory inetruction should have been given, 
It is sufficient to say that so far ag the evidence shows there wis no 
disagreement or dispute in either of the regards afgresaid until the 
case Was upon trial in the City Court and there 1s nothing to indicate 
that this particular contentien was eyer brought to the attention of 
that Court, Wo reversible error having been pointed out the judgment 
is affirmed, 


i AFFIRMED, 4 
Net te be reported, 
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STATE OF ILLINOIS i\ \\ 
| APPELLATH COURT 


| FOURTH = DISMRICT. 
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ee tvinake | | 8 T.A. 6 o 3 


COMPANY, 


Appellee. APPEAL FROM RICHLAND COUNTY 


VSo CIRCUIT COURT. 


VAN CAMP HARDWARE AND 
TRON COMPANY, INC., 
Appellant. 


OPINION BY BOGGS, J. 


Appellant,being engaged in the whatewaie hardware 
business in Indianapolis, Indiana,sold merchandise from time to 
time to appeliee.a retail dealer in Olney,Illinois. On January 
1.1923.appellee was indebted to appellant,as appellee clatiss, 
in the amount of #1,284.02,and es appellant cleims,in the amount 
of $1,396.39. The amount of this indebtedness was reduced some= 
what ,and thereatter a settlement was made between said parties, 
in and by Eee fetta appellee was to pay appellant $,1,050. 
OO in weekly payments of {50.00 each,the first payment to be 
made on July 21,1923,and the last one on December 8,1923. AS 
a part of said transaction twenty~one checks for {350.00 each, 
falling due one each week beginning on the 2lsr day of July, 
1923,were delivered to appellant by appellee. 


Some time in the latter part of September of that 
year, 
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appellee notified appellant that it was about to sell its 
business. Thereupon appellant placed said checks remaining un- 
paid in the hands of a collection agency for collection. In 
October ,1923,appellant was delivered a check for $750.00, be- 
ing the amount claimed by said collection agent to be owing 
from appellee. Appellee insists that it overpaid aspellant 
$50.00,it being the contention of appellee that there were 
only fourteen of the checks given by it,remaining unpaid at the 
time said payment of $750.00 was made. 

There is a conflict in the evidence as to the number 
of checks that were turned over to appellee at the time said 
$750.00 was paid,it being the contention of appellants that. they 
delivered to appellee fifteen checks at that time. The evidence 
tends to show that the checks were not always trrendered when 
paid,so that,even though fifteen checks were delivered at that ¢:'s 
time,there may have been one or more of them that had been 
paid prior thereto. 

In corroboration of appellee's contention that there 
was only $700.00 due Ya time,two letters were offered in 
evidence,written by appellant,one of which specifically stated 
that there was 8700.00/and’ set out the matter of the claim in 
some detail. The second letter was a follow-up letter ,written 
some week after the other,which referred to the former letter 
as hevine stated the amount that was then due from appellee. 

A jury being waived,said cause was tried by the court 
and a finding was made in favor of appellee for the sum of 
$50.00,and judgment was rendered thereon for said amount. With- 
out going into a discussion of the evidence in detail,we are 
satisfied that the finding of the trial court is not against the 
manifest weight of the ovidence. This being true,we would not 
be warranted in reversing the judgment. Certain other document- 


2. 





yod! tadt etnallegas to ac tdseete00: odd. 1 gated ; 
eamsbive off spnmit tact ta ébedo wood t ts oof 








‘qood bat saad wodt to shoe £0. auve aged ‘ne on 
.otetedt 
atodé fads aoitsedaoe a Puisiigisicn si beat aol taxogonsne cal 


fa00o oot wd bola 


ods Jadicas tha al cial fain? ah 
fon Disow ew ,oirts antod wid? — 
“AMSHSDOE Nolte Aki ted « thecnhut etch ay 


ary evidence in the record,in addition to the two letters 
written by eppellant,tended to corroborate appellee's con~ 
tention as to the amount due. If the amount as given in 
appellant's letter was correct,appellee overpaid appel isnt 
$50.00 and was entitled to recover therefor. 

Finding no reversible error in the record,the judg- 
ment of the trial court will be - affirmed. 


JUDGMENT AFFIRMED. 


not to be reported. 
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LOUIS KALISH, Trustee, 
Appellant, Appeal A the 
VSe 
Circuit Court ef 

JOHN KOVACIC and KATIE KOVAGCIC, 


Appellees. St, Clair County 


OPINION by BOGGS, J. 

On October IIth, I192I, appellees executed their promissory 
note payable to appellant for 1,000,00, due one year after date, 
together with @ mortgage securing the same, Appellees failed to pay 
said note, and appellant filed a bill to foreclose the mortgage, in 
the Oircuit Court of St,Clair County, 

Appellees filed a special plea to said bill, setting forth 
that said note and mertgege were procured frem them threugh fraud and 
cireumvention by one Mike Kalish, a brother of appellant, They alse 
filed a joint answer, setting forth that they were induced sign ad 
said note and mortgage by “misrepresentation, fraud and deceit", that 
they did net ewe appellant any suit of meney whatever on account ef < 
said promissory note or otherwise, and that in equity the mortgage 
purporting to secure said note given by them as aforesaid, was net a 
lien on their premises, and prayed that said answer be taken for a 
cross-bill, and that said mortgage be decreed a cloud en their title 
and remoyed as such, 

A replication being filed to said answer, said cause Was 
referred to J, B, McGlynn as master in chancery, to take the evi-~ 
dence and to report the same to the court, with his conclusions of 
law and fact thereon, The whole or the greater part of the evidence 


“Was taken by said mster, but the same not having been reported, 
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paid cause was by 3 gate of parties referred to P,. K. Johnson, 

his sucgesser ry ite a The evidence taken was reported by Johnson 
28 master, together with his conclusions of law and fact thereon, and 
was to the effect that the complainant hod failed to sustsin the oe 
ments of his dill; that said note and mortgage were given without 
consideration, and thet a deoree should be entered dismissing said *. 
bill for want of equity, 

Objections were filed to said report by appellant, which 
objections were overruled by the master und were ordered to stand ag 
exceptions, The court heard said cause and overruled the exceptions 
to the master's report and entered « decree confirming the same and 
dismissing said bill for want of equity, To reverse said decree, this 
appeal is prosecuted, 

The prineipal ground relied en by appellant for a reversal 
of said decree is that the findings of the master and of the ottdes 
ellor are against the manifest weight of the evidence, 

The eyidence on the part of appellant is te the effect tha’ 
there were certain informations or indictments against appellee John 
Kovacic, charging s violation of the liquor laws, and certain infers 
mations against Katie Kevagic, charging her with resisting m officer; 
that apoellees applied to one BE. V. Hissrich, secretary of a building 
and loan association, for a loan of $1,000,00; that said Hissrich 
informed them that it would be necessary for him to investigate the 
title, and that it would take some two or three days to make such ine 
vestigation; that appellees were not willing to wait, and thereupon 
aplied to appellant for such loan, and that he lganed them $1,000.00, 
taking the note 2nd mortgage to himself as above set forth; that he 
personally paid to anvellee Katie Kovacsic, who held the ¢%tle to the 
mortagaged real estate, the sum of $1,000,00 in $20.00 bills; that 
she then paid him back 360,00 for the first years interest; that 
appellant trensagcteé said business with appellees, and that his bro. 


ther Mike Kalish had nothing whatever to do with the making of said 
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Hissrich, the secretary «0 said building end loan associa... 
Eon, who was placed on the stand by appellant, testified on cross | 
examination that his recellectior. was that Mike Kalish had attended 
to the mortgage transactien, and that so far as he remembered, a 
pellant was not even there, He further testified that it was his 
recollection that he delivered the papers to Mike Kalish. He alse 
testified that he himself sent the mortgage to the Recorder's office 
for recording, and that it was his recollection that after the same 
was returned, he delivered it to Mike Kalish, This witness did not 
corroborate appellant's theory with reference to how the transaction 
Was consummated, 

On the other hand, the evidence on behalf of appellee is to 
the effect that Mike Kalish, brother ef appellant, oame to them and 
told them that they were in trouble and that they had better make a 
loan on their property or the same would be teken from them, and they 
mould lose it; that they ascertained that it would be necessary fom 
them to give bond to the sheriff in the aggregate sum wf $4,800.00. 
Eel John Kayacic and $2, 800,00 for Katia Kovacic; that } “hice 
Kalish went on the dond with them; that the day prier to the execut.- 
ion of said note and mortgage, Mike Kalish took appellee John Kovnetin 
with a third party, to Belleville, where he left him in the auto- 
mobile, and efter calling on = party or parties, came back md told 
him that he would heve to pay $600,00 or lose his property; that 
there was a charge against him for selling whisky; that appellee 
protested that he was not guilty of selling whisky and that he wovld 
stand trial; thst Mike Kalish then said, "No, don't do it, because 
they send you up and take your property away." That on the next day 
the note and mortgage in question Were given, Appellees sua tontie 
fied that all they received out of the $1,000.00 was 3266, 00, which 
Mike Kalish paid to them, They also testified that some four or five 
days afterwards, he gnvre them #, regeipt, which is as follows: 
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"10/29/7922, 
“I received Six Hundred from Kaitey Kevacec 
and 3600,00 garantee her tha: she dont haf to pay 
aney more for the gorges they had brod against her, 
$754, 00 
Seventh hundred and thirty four $ 
(Signed) Mike Kalish 
215 Exchange Ave,*® 
dopellees further testified that they never were brought to trial, 
never were required to enter ® plea, and that if there were any 
proceedings against them, they were dropped, 

In rebuttal of the testimony offered hy appellees, apt 
lent offered evidence to the effect that appellees had promised Mike 
Kalish thet they would give him }400,00 for going in their bond; thsi 
they asked him to procure them 2 lawye= and that he did so; that ati 
pellees give him $200,00, which he geve to the attorney, whose name 
waa L. ¥V. Waleott, Walcott corroborated appellant to the effect that 
he had been employed by appellees, and that as their attorney he was 
instrumental in procuring the state's attorney to drop the informa. 
tions which were pending against appellacsa in the county court of i** 
said county, and that he was paid $200.00 for his services, 

Counsel for appellant undertakss to account for the amount 
cf said loan ef $I,000,00 in the following manner; 400,00 to Hike 
4alish for going on bonds for apyellees; §60.00 advance interest paid 
oc appellant; $266, 00 paid in eash to appellees; $200,00 to Walcott 
BOT attorney! s fees, and suggests there was probably something paid 
40 Mike Kalish for precuring the loan, end that there would be exe 
penses of recording, acknowledgement fees, etc, 

Appellees specifically deny that Walcott was ever emplayed 
by them personally or thet Mike Kalish was authorized to employ him; 
that they never paid Wabcott directly, nor through liike Kalish, 
¥200,00 or any other sum; that they never paid Mike Kalish }400.00 or 
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any other sum for going on their bonds; in other words, appellecs 
testified that all they received upon giving said note and mortgage 
was said sum of $266, 00. 

The master found that appellant had failed to sustain his 
bill to the effegt that he had personally paid to appellees $I, 000,00 
upon the giying of said nete and mortgage, or that any consideration 
passed from appellant to appellees; that therefore, as Mike Kalish 
was not 2 party to said proceeding, there gould be no foreclesure 
for any smount en said note end mortgage, 

Without going into a further disoussion of the evidence, 
we are of the opinion and hold that it supports the findings of the 
master and of the chancellor to the effect thet appellant hai failed 
to sustain the allegations of his bill, The chancellor therefore did 
not err in dismissing said bill for want ef equity, and this withovi 
referance te whether or not Mike Kalish practiced a fraud on appel. 
lees, Where ea chanceller follows the findings of the master on the 
facts, a reviewing court would not be inclined to disturb the same, 
unless said findings are clearly against the weight of the evidence, 
(Smith v, Thomas Elevator Co., 276 Ill, 328.332; Kekamy v, Wekamp, 
275 111,98; Gillespie v. Patrick, 146 App, 290.296; Reese v, Reese, 
=98 Appe 298; Dowland v, Staley, 20I App. 8; Auto Parts Co. vy, Sil- 
verstein, 2II App, 436.) 

The lew further is that it is essentizl te the validity 
ux @ mortgage and to the right to foreclose the same that it shoula 
o¢ supported by a valid censideration, (Bacon v. German American . 
Bank, I9X Ill, 209; Rue v, Dale, 107 Ill, 2753 Soott v,. McGloughlin, 
{32 Ill. 333 Kratameyer,et al, v. Weissman, opinion fileg in this 
court at Ootober term, 1924.) It therefore follows that if appellant 


paid nothing to appellees or for them on the giving of said note and 
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mortgage, then there wap no consideration therefore, and this woulc 
be &@ valid defense against the foreclosure of said mortgage. 

4s the record now stands, whatever right, if any, Mike 
Kalish may have against appellees for moneys paid to or for them, 
must be urged in a court of lav, 

Finding ne reversible error in the record, the judgment 
and decree of the trial oourt will be affirmed, 


Decree Affirmed, 


No¥ to be reported, 
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WILLIAM ROCHE 
, Defendent in Error, 


V8. Writ of Error 
to the 
CATHERINE GROSSHEIN, City Court of 
Plaintiff in Error, Bast St.Louis, 
H, BRUCE BLEMING ,RTHEL M, JOHNSOS, Illinois, 


and HERSCHEL ©, JOHNSON, her husband, 
and L. E. KEMPER, 
Defendants in Error, 


OPINION by BOGGS,J, 

On April 21st, 1920, defendant in error H. Bruce Fleming, 
being indebted to Henry 7. Renshaw, trustee, in the sum of $3, 000,00, 
executed and delivered to him his promissory note ef that date, due in 
three years, bearing interest at 6% per annum, and seoured the same by 
a mortgage on certain real estate situated in the city of Hast St, 2s 
Louis, which said mortgage was duly acknowledged and recorded in the 
recorders office of St,Clair County, On June 22nd, 1920, Fleming cone 
veyed said premises to defendant in error Ethel NM, Johnsen, subject to 
paid mortgage of $3,000.00, for a named consideration of $5,500,00, 

On the same day Mrs, Johnson and her husband executed and delivered 
their promissory nete for $1, 700,00, due three years after date, sea 
cured by mortgage on said premises, to Renshaw as trustee; which said 
mortgege was duly acknowledged and thereafter, on the 23rd day of June 
1920,was filed fer record in the recorders office of said county, 

On or about June 22nd, 1920, plaintifz in error Catherine 
Grossheim purchased from Renshaw said $1,700.00 note and mortgage. 
Thereafter, on September ISth, 1920, Renshaw executed a release of 
said $3,000.00 mortgage, which said release was filed for record on 
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September Iéth, 1920, At the time of the execution of said release, 
Renshaw did not surrender te Fleming, nor to anyone, said $3, 000,00 
note or the mortgage securing the same, On November Iéth, Ig2t, 

shaw executed a release of said nertgage ef $I, 700,00, and the same 
was filed for record November 18th, 192, On November 16th, I92I, Mrs. 
Johnson and her husband executed and delivered to Renshaw, trustee, 
their promissory note of that date, due in three years, for $2,000.00, 
and to secure the seme, executed a mortgage of thet date on the vem 
ises here involved, to Renshaw, trustee; which mortgage was duly ep 
nowlegged and filed for record, On November 22nd, 1921, defendant in 
oy Kemper Per eRaued from Renshaw said $2,000.00 note and MOrtgages 
On February e4th, tone, defendant in error Roche purchased frem Ren- 
shaw baid $3, 000,00 note and mortgage, and is new the holder of the 


same, 
Phereartor, on December 29th, 1922, Roche filed # bill in 


the city court of Bast St, Louis, setting up the purchase of said 
mortgage and its nonepayment, and praying a foreclosure of the same, 
To said bill plaintiff in error Catherine Grossheim and the other 
parties were made defendants, In said bill it was averred, ameng 
other things, that the release of said §3,000,00 mortgage held by 
Roche was executed after defendant in error Roche had become the legal 
and equitable ovmer thereof, and charged that the execution of said 
release by Renshaw was fraudulent and void as against Roche, Said 
bill further charged that said note and mortgage fer $1, 700,00 was 
Bubsequent to and inferior to the lien held by Roche under said 

#3, 000, 00 mortgage, and charged that said $3,000,00 mortgage Was + 
superior lien to the $2,000,00 mortgage Held by defendant in error 


Kemper, 
Kemper filed an euswer to said bill, denying that said 


$3, 000, 00 mortgage was superior to his mortgage, and charging that 
Said mortgage for $2,000,00 held by him was a first lien on said 
premises by virtue of the fact that the records disclosed that said 
83,000.00 nertgage and snid $2,700,00 mertgage had both been released 
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jnowing the release of said prior mortgages. 


The defendants in error Bthel M. Johnson ond Herschel C, 


averred that they had fully paid to Renshaw said note of $3,000,00 at 
the time the release of said mortgage was filed for record by Renshew, 
land that Renshaw had failed to surrender to them said note and mottgage. 
| An answer was filed by Catherine Grossheim, averring that 

jahe purchased fer a valuable consideration said note and mortgage of 
$1, 700,00 from Renshew, shortly after June 22nd, 1920, the date of 
na same, and that the release of said mortgage hereinabove mentioned, 
exeouted by Renshaw, was fraudulent and void as to her, She further 
averred in said answer that said mortgage held by her is a prior 

lien to said $3,000,00 mortgage held by Roche, . 

Said cause being referred to a special master, the evidence 
was taken and reported to the court together with the special master's 
conclusions of law and fact thereon, Among other things; said spec~ 
jal master found that said mortgage of $2,000,00 held by Kemper was 
& prior lien on said premises, This finding is acquiesced in by all of 
the porties to said proceeding, He further feund that the mortgage for 
3,000,00 held by Roche was a valid and subsisting lien of reoord at 
the time Catherine Grosshetm purchased seid note and mortgage for 
$1,700,00,and that therefore said $3,000,00 mortgage was a2 prior 
lien to said mortgage of 31,700.00 so held by plaintiff in error, 

After the filing of the report by said special master,leave 
was grenyed plaintiff in error to file a cross bill,in and by which 
said cross bill plaintiff in error, in addition te the allegations in 
her said Lauer, charged that the nete of ‘$3,000,00 held by Roche had 
been paid in full by the johnsons,1nd that the mortgage sccuring the 
same hed been properly released by Renshaw, She further alleged in 
«30 
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& oid Cross vill that at the time she purchased said note and noeheee 
fof $1, 700, 00| Renshaw represented to her that the same way a first 
‘lien on said premises, and that he, Renshaw, would furnish to her a 
certificate sf title to that effect; that thereafter, on September — 
Iéth, 1920, Renshaw did se furnish said certificate of title, To said 
eross bill the other parties to said proceeding filed their respective 
ANBWELB. The ahswer of Roche denied the material allegations of the 
eross bill, and averred that the mortgage of $3,000,00 held by Rovhe 
was a prior lien to the mortgage held by plaintiff in error, 

Said cause wae/tdrorcdd to said special master, ans rire 
ional evidence was taken on the part of Catherine Gressheim and the 
Johneons, Said special master, however, adhered to his former report, 
and overruled the objections filed thereto by plaintiff in error and 
certain of the ther parties herete, It was ordered by the court 
thet said objections stand as exceptions, On the hearing of the aa 
ceptions to the report ef said special mester, the court everruled 
said exceptions and entered a decree in conformity with the findinzs 
of the special master, To reverse said decree, Catherine Grosshein 
prosecutes this writ of error, 

The evidence in the record clearly discloses that at the 
time William Roche purchased said note and mortgage for $3,000.00, 
che same had been released of record, Roche purchesed said mortgage 
“ma February, 1922, whereas Renshaw had released the same of record in 
feptember, 1920, almost a year nnd a half before it came into the 
possession of Roche} The evidence further discloses that at the time 
said note and mortgage for $2,000, 00 was executed by the Johnsons, 
they had made payments to Renshaw, and Renshaw had stated in effect 
thet the giving of said $2,000, 00 mortgage and the payments tinde by 
the Johnsons satisfied said 93,000.00 mortgage, and that he, Renshav_ 


would cancel 2nd surrender to them said note and mortgage for 33,000.00 
and would relezse the sarie of record, This being true, and seid 


#@3,000,00 mortgage haying been released of record at the tine Roche 
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purchased the same, it clearly rendered his mortgage, if a lien on 
sad premises at all, inferior and subsequent to the mortgage held by 
wiaintiff in error, Payment te the legal helder of a nete secured by 
® mortgage, before maturity, while net a defense to an action on the 
note by a subsequent innocent holder before inaturity, is a good rel 
fenee to an action to foreclose the mortgage securing the SMC. 
(Connor ce MeClelland, 110 Ills 542; Deuhler v. McCormick, 169 I11, 
259.) The lew further is that the assignee of a note secured by a 
mortgage takes it subject to all equities and defenses existing 
against it in the hands of the assignor, and said assignee can ace 
quire no better right and occupy no better position in reference 
thereto than the mortgagee. (Gmith v. Niemann, 216 App. 179; Ocon 
ve. Kaenes, 222 App, 45047; Wapieralski v, Simon, 198 bE 3844387; 
Bartholf v, Bensley, 234 111, 336; King v. Harpster, 306 Til, 202« 209.) 

There was no attempt on the part of Roche to dispute the 
evidence offered by plaintiff in errer and the Johnsons to the effect 
that the Johnsons had, by the giving of the $2,000.00 note held by 
Kemper, and the ether payments made by the Johnsons, satisfied said 
$3,000,00 note held by Reche, at a time when it was still in the 
possessien of Henshaw, the payee therein, While the testimony does 
not show that the specific amounts paid to Renshaw, with the 
#$2,000,00 note, aggregated the amount of the principal of the 
$3,000.00 note together with the accrued interest, the evidence does 
show that Renshaw stated that when the $2,000,00 note was executed 
by the Johnsons, that he would cancel the $3,000,00 note ad mortgage 
and release the same of record, and that any additional credits that 
the Johnsons might be entitled to, ne would give them on the other 
note; in other words, indicating that the amount paid was sufficient 
to satisfy the }3,000,00 note and possibly an amount in addition ; 
thereto, 

In the brief and argument of counsel for pleintiff in 

a5Sa 








asin da nial Adina , 
efit ear tokerrsnan x boas on | 
BY betveds odor a” 6 wanda ‘oft 

Batnace somata ‘Bad a, + 









ann eoaenivs ena 


hedvoeus Biiw 63 on: 60 yAibe phe. Oe moet sate 
‘égentsen bm oto 60,00 Ay ,ca eld Lop.ing 


Vin 


i. rd 
error, and in the brief and argument of counsel for defendant in 





error Roohe, it is stated that the real question in the cage is 


vith reference to the priority of the mortgages held by said parties 
respectively, We therefore hold that the mortgage held by plaintiff 
in error is a prior lien to the mortgage held by Roche, and that 
the’.court erred in not se adjudging in its decree, 


For the reasons above set ferth, the decree of the trial 
sourt will be reWersed and the cause will be remanded fer further 


Ni 


proceedings not inconsistent with our holding herein, 
Reversed ond Remanded, 


Not to be reported, 
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Her Father and Next Friend,» 
| Plaintiff in Error, 
 VB6 Circuit Court, 


“RELLEVILIE STOVE AND RANGE COMP.ANY, 8t,Clair County. 
Defendant in Error, 


OPINION by BOGGS, J. 

About four o'clock on the afternoon of October 19, 1923, 
one Arthur Bingheim, employed as a truck driver by defendant in error, 
hereinafter called defendant, was driving an empty truck of about 
3,500, pounds capacity, eastward along Union Avenue in the city of 
Belleville, Union Avenue is a paved street running east and west % 
through the residential district of said city, and is about twenties 
five feet wide between curds, Seventh street runs into Union Avenue 
but does not cross ite About a block west of Seventh Street, Arthur 
Minor and Roy Rookwell, two ¢eschoolboys of about the ege of sixteen 
years, boarded seid truck with Bingheim's someiaae to be carried 
to their homes, 

Near the point where Seventh Street intersects Union Avenue, 

2 horse and surrey or team and wagon (the witnesses differ as to which) 
Was standing near the south curt, Eeceing eastward, As Binghein was 
nearing this vehicle, plaintiff in error, hereinefter oalled plaintiff 

then of the age of about five years and two months, and another lite 
tle eiet, were approaching from the west along the south sidewalk of 
Union Avenue, About the time Bingheim turned to pass the horse and 
wagon or team and wagon, one of the little girle tagged the other anc 
they both ran into the street, passing just te the east, or in front 
of said herse or team Of herses, Pri at a aaama oe: at the children, 
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Jnintiff's cowpanion turned back, but plaintiff kept on, In his 
forts to avoid striking her, Bingheim turned his truck Sharply to 
he left, running into the north curb of Union Avenue a short dis- 
ance eest of Seventh Street, Plaintigf collided with the right rear 
nee! of said truck and received the injuries, to recover for which 
. suit is being prosecuted, 

The evidence on the part of plaintiff is to the effect that 
ust prior to end at the time of the accident, Bingheim was driving 


aid truck at a speed of from fifteen to twenty miles per hour, He 





imeelf testified that he was running about fifteen miles perv howe. 
t the two boys that were rideing with him both testified that he 


running frem fifteen to twenty miles per hour, 





Suit was instituted by plaintiff, through her father ag 















xt friend, to recover for said injury, A trial was had, resulting 
-& verdict and judgment in favor of defendant. To reverse said 
dement, this writ of error is eee ee 

The principal ground relied/for @ reversal of said judgment 
} tne giving of two instructions on behalf of defendant, The first 
istruction complained of is as follows: 
: "The Court instructs the jury that the plaintiff has ale 
ged in her declaration that at and immediately before the time of 
i? injury she was in the exercise of due care and caution for her 
. safety, Thig is 2 material allegation and must be proved by the 
aintife by &@ preponderance of the evidence; and if you believe from 
le evidence that the plaintiff was not in the exercise of due care 
id caution for her own safety =t and immediately before the time of 
r injury, that is, such care and caution as one of her age would be 
pected to Eeaetne..” thes you must find the defendant not guilty." 
This instruction required plaintiff to prove that she was 
; the exercise of due care for her own safety. The court clearly 
red in the giving of this instruction, as under the law of this 
ate & child under seven years of sge is not required to allege or 


io] 
ace 










’ 
oe 


«ie sy wbsatety sao sad? ‘ee anit *egetant oh 


mont grokind vor $e bne jooaebhye std oe 


4 i Ling fon saabaeteb Sj bat pre 
ane oa take svoaq oF Tivalit eae 


eid te wet ond hbaw wa ae rei as 
ona tle at ih say son at Bich * 


preve due care in order to recover for an injury, Chi, City Ry. Co. Ys 
Pooky, 196 111, 4100422; McDonald v. Spring Valley, 285 Ill, 52; 
Be smon ve Flowers, 308 111, 189, 
Counsel for defendant practically concede, both in their 
written brief and argument and on the oral argument of said cause, 
that said instruction did not state a correct principle of law, The 
only excuse effered for the tendering of said instruction is that 
plaintiff, in each count of her declaration, alleged that just prior 
to and at the time of the accident she was in the exercise of due care 
for her own safety. Bven though said declaration contained am averment 
a due care, it did not render the giving of said instruction proper, 
The lew is that an averment in a aatidpadions not necessary to be 
a in order to constitute a cause of action, may be regarded as 
surplusage. HH. St. L. Con. Ry. Co. ve Altgen, 210 Ill, 213.217; L. 8, 
& M. 8. R. Co. ve Hundt, £40 Ill, 525, 7 

The other instruction complained of is: 

“The Court instructe the jury that the driver of an whens 
mobile has the right to assume that travelers on the street will not 
suddenly place themselves in front of such automobile, and in a place 
of danger; and, if you believe from the evidence that the plaintiff, 
on the occasion in controversy, suddenly ren or placed herself in 
front of defendant's automobile, at a point so olose in front thereof 
that the driver of such automobile could not, by the exercise of ordl- 
nary care, avoid striking her, then you should find the defendant not 
guilty." 

The giving of this instruction Was erroneeus for the reason 
that @ll the defendant was required to prove to be entitled t a verde 
ict of no¥ guilty was that at the immediate time of the accident, the 
driver of said truck exercised due care end caution to avoid said in- 
jury, leaving entirely out of account the fact that, just prior there- 
to, he may have been violating the law in driving said truck at a high 
and dsangereus rete ef speed, 
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; Counsel fer the defendant argue strenuously that, notwith. 


standing the error in the instruction with reference to due care on 
the part of the plaintire, the evidence wholly fails to show any neg- 
Ligence on the part of the driver of said truck; that while the evi. 
lence tends to show that he was driving said truck at frem fifteen to 
twenty miles per hour, that the speed of the truck had nothing to do 
yith the causing of the accident, 

There is a conflict in the evidence as to where the driver 
of the truck was at the time he first saw the plaintiff. He himself 
testified that he was within about six feet ef plaintiff when he 
first saw her-~by that answer he evidently meant after she had run 
into the street, as he previously testified that he saw both of the 
Little girls on the sidewalk, Arthur Minor, one of the young men who 
vas riding with Bingheim on said truck, testified: "We were about 25 
ir 30 feet away frem the girl’ when Bingheim hollered.® Bingheim 
sestified that when he saw the girl he used beth of his hmds to tum 
the truck to the left and that he did not sound his horn for that. | 
reason, but that he*hollered® at her, It was therefore a question for 
ne jury en the evidence as te whether, if Bingheim saw plaintiff 
vhen he was from twenty-five to thirty feet away from her, he should, 
in the exercise of due care, have been able to stop his truck in time 
10 avoid injuring her, 

Counsel for the defendant cite Rack v. Chi. City Ry. Co,, 
[73 Ill, 289-204, to the effect that the mere presence of children 
m the sidewalk does net make it the duty of a person driving in the 
jtreet to stop his vehicle or slow it down, unless there is something 
fo indicate a likelihood that the children are about to run into the 
street, This case no doubt stxntes a correct principle of law, and 
wpplies to a driver who is driving his car at a speed which would 
mot be excessive, taking into account the traffic and use of the way. 
in Morrison v. Blowers, supra, the court in discussing = question of 
ie sharacter at page 197 says: 


=~ 






prrreny ® domo bust nt ota pay shot 
Ants a ob wel wid: bebe esc 2 





Aivalete. isa we: aivitgans tr: nopid ate, co aa ‘ 
hewn ot: red. a0 a toe, mame: of wrt ot 


i iaow dein 


av: e273. 3s. oes 


“When a motox venicle is proceeding along at a lawful speed 
and is obeying all the requirements of the law of the road and all 
the regulations for the operation of such machine, the driver is not, 
asp @ general proposition, liable for injuries received by a child who 
darts in front ef the machine so suddenly that its driver cannot stop 
or otherwise avoid the injury; but if one is running his automobile 
at a speed in excess of the stetutery limit or at an unreasonable or 
dangerous speed, he omnnot escape liability because the child whe is 
injured ran in front of the automobile s0 suddenly that the accident 
was then unavoidable, (Huddy on automobiles,--5th ed,--sec, 419; I4 
A. L. Ro, 1176,)* 

There is alse evidence in the record tending to prove that 
just prior to the accident in question, as said truck was proceeding 
along said street, the driver thereof was in conversation with the 
two young men who were riding with him, One of them testified: "We 
were talking with Bingheim from the time we got in until we got to 
the back of the wagon, After seeing the girl there wasn't any more 
conversation, ® 

Without further discussion of the evidence in the case, 
and without expressing any opinien as to the weight of the same,we 
are unable to say 2s 2 matter of law that there is no evidence in © 
the recerd fairly tending to prove negligence on the part of the de. 
fendant, This being true, we feel compelled to reverse said cause 
for the giving of the two instructiens above set forth, as the giva 
ing of the same constitutes reversible error on this record, 

For the reasons above set forth, the judgment of the 


triel court will be reversed and the cause will be remended, 


Reversed and remanded, 


Not to be reported, 
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BB. V. RINEY, 
| Siig 
V5. Appeal from the yr 
City Court of’ X 
SOUTHERN RAILWAY COMP-NY, Gast St, Louis, 
a Corporation, Illinois, 


Appellant, 


OPINION by BOGGS, J. 
An action onthe case wexs instituted by appellee in the 
city court ef East St.Louis egainst appellant, seeking to recover 
for an injury alleged to have been sustained by appellee while en- 
gaged in his duties as a lamplighter for appellant company, 








The deolaration consisted ef one count, and alleged among 
| ether things that on and prior to November I5th, 1922, appellee and 


) appellant railroad company were both engaged in interstate commerce; 








) that on said I5th day of November, appellant had left two barrels of 



















| oil upon its right of way, which it was the duty ef appellee to place 
in an oil house located a shert distance from said track; that the oil 
in said barrels was for the exolusive use and purpose of replenishing 
| the switch lamps along appellant's main switch traoks; that appellee, 
| while in the exercise of due care for his own safety, was attempting 
| to remove one of said barrels, and wasvstruck by 4 piece of timber : 
| projecting frem a box car in a train meving on a side track of appel- 
lent railroad; that by reason of said injury his right leg was fracte 
urea between the hip and knee joint; alleging damages, etc. 

| To said declaration, appellant filed a plea of not guilty. 
| 8 trial was nel, resulting in a verdict in favor of appellee for 

| $20,000.00, On motion of appellant, said verdict was set aside and a 
| new trial was had, resulting in a verdict in the sum of $5,000.00, 
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verdict was sustained by the trial court, and judgment was ren. 





ered thereon, Te reverse said judgment, this appeal is proseouted, 
Among ether things, it ie contended by appellant for a 
reversal of said cause that appellee was not engaged in interstate 
omme roe at the time ef said injury, 

i The record discloses that appellee was in the emphoy of athe 
eliant as a lamplighter, end that in the performance of hig duties 
3 such, he Had the care of some I22 oil lamps, located over a, diste 
noe ef some feur miles along the two main and side or switching 
racks of appellant railroad, It was the duty of appellee te clean ? 
he globeg, fill up any empty lamps that he might find, and keep said 


amps in proper condition, The oil used to fill the lamps was taken 





Tom barrels that were stored in said oil house, Said barrels were 
dled about onoe a month, and it was while attempting to place one 
= barrels, so left by appellant company, in the oil heuse, 


: 
se attempting to remove one of said barrels to said oil house, he 


t appellee claims he yas injured, 
We are of the opinion and hold that if appellee was injured 


as engaged in interstate commerce, or in work so closely connected 


ith interstate commerce as to be a part of it. (Staley v. I. C. R. 













0.,268 Ill, 356; C. & A. R. CO. v. Ind, Com, 288 111, 603061; 
jemeary v. C. I. T. Co,, 506 Ill. 392-396; Brie R. Co. ve Collins, 

53 U. 3S. 77085; Erie R. Ce. ve. Szary, 253 VU. S. 66490; g FP. R. Cos 
Ace. Com, ef Ill,, 25% U. S, 259.) 

} It is also oontended by appellant that appellee oan not 
seover in this oase for the reason that aa an employe of aprellant 
OMpany, he assumed the risks of his employment, and that the alleged 
njury arose out of the character of risk which appellee as such 
mployee assured. 

) We are of the opinien and hold that this point is not well 
akon, Appellee only assumed the ordinary risks incident to his labor, 
nd this was not such a risk, The employee assumes only those risks 
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t are known to nim, and the dangers of which be appreciates, 
(cite Valley R. Co. v. Hall, 238 U. 8, 94-102; Gen, Vt. Rs Co. v. 
White, 238 U. S&S. 507-510, ) The law further is that under the Federal 
Employers' Liability Act, an employee does not assume the risk of ro 
jury from the negligence of ce-empleyeea, (Devine v, C. R. 1. &P. R, 
Co., 185 Apps 488-495; Maddox v. GC. & A. R. Co., I87 App. 536; Pa, R. 
Co. Ve Galvin, term 67, ag. 38, opinien filed in this court at the 
Waroh term, 1924; C, & C. R. Oo. Ve Deatley, 241 U. 8, 310=315, ) 
| The principal geound, however, urged ty appellant for a ea 
yeraal of the judgment in this case is that the verdict of the jury 
is against the manifest weight of the evidence. 

The evidence on the part of appellee is to the effect that 
on November I5th, 1922, he was standing about two or three feet frem 
appellant's track, and was bending over, attempting to place the in 
the bunghole of ene of the barrels above mentioned, when he was struck 
by a piece of timber projecting from a passing train of cars on ape» 
pellant's track, He testified that he was knocked down, and upon 
rising from the ground, he saw a of timber, two by four or four by 
four, prejecting some six feet froma side door in a box car in said 
train, at an angle of about 20°; that said timber struck his leg «: 
above the knee; that though he experienced great pain, he was able 
40 roll said barrel into the eil house and lock the door, He further 
testified that he secured a piece ef board which he used asa a crutch, 
and hobbled to his heme, some threeafourths ef a mile distant, where. 
upon he took his bed and was not able te werk until some time in 
March, 1935, being for some three months, There was no eye-witness 
to the accident, and ne onp testified on behalf of appellee as to the 
manner in which he received his injury. 

On the part of appellant, Dr. I. 8. Foulon testified that 
on the afternoon ef Nevember I5th, appellee came to his office, com. 
plaining ef a pain in his hip and leg, which he called rheunatiam, 
and after an examination and a flexing of the leg, he diagnosed ap- 
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pellee's treuble as sciatic rheumatism; that there was ne fracture 
of appellee's leg at that time and no indication of any injury there: 
to, This witness further testified that a person with an injured or 
fractured femur could not have stood the examination which he gave 
appellee, and that he could not have walked with such an injury. 

Dr. Z. 8. Feulon, who was asseciated with I. Ss. Foulon, 
testified that on November I8th, 1922, he was called to the residence 
ef appellee, and that appellee complained of "a terrible pain in hia 
hip joint, extending dowvmward toward the foot." This witness tontix 
fied: "IX asked him if he haa been hurt and he said ne, He was asked, 
‘Did yeu fall?' He answered, "Ho, what I think caused this is carrying 
those doggon Segallen cans of 011; I think I strained my leg.'® 
The docter further testified that he retated the foot and raised the 
foot and placed the patient's leg en his abdomen; that this coat 
tion teuld not have beeh conducted had the femur been fractured, 

This witness fubther testified that he was appellee on the 24th and 
50th of November, and the 4th of December; that on each eccasion he 
examined his leg, and that no fracture then existed; that on Decemter 
Sth he was called to the home of appellee and found that the femur 
bone in appellee's right leg was broken between the second and third 
portions ef the thigh; that appellee told him that during the night 

he nad getten up from bed, lest his balance and fell, hitting his leg 
against the edge of the bedstead, and that he heard a crack, The 
doctor Pires teatitics that he placed appellee's leg in a splint, 

ia which it remained about seven weeks; that upon removing the splint, 
ué¢ found a lump and callus formed around the broken tone; that Dr, . 
Wiggins wags called in consultation and an X-rays was taken ef the leg, 
which Dei aeed & cancerous oondition ef the bone, and that the con- 
dition as there disclosed by said X-ray picture was a matter that had 
been developing for several months prior thereto, 

One Charles F, Bovinett ital Ae on behalf of appellant 
that on several eoeasiens: vefere the day in question, appellee een 
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plained ef pain in one of his legs, Mrs, Bovineitt, wife of Charles 
F, Bovinett, testified that she was at the home of atpetheey and that 
appellee said to her "mamma let me down on the bed--I vas out of the 
bed--and when she let me dewn on the bed they heard a crack and the 
leg broke and they got me back in bed,® 

John Fritz testified that on March 4th, 1924, he met auhate 
lee and asked what was the matter with him, and that the latter Bers 
ed a barrel of 011 fell on his leg. William Buchanan testified en 
wehalf of appellant that in October, 1922, appellee stated to him 
that his leg was hurting him awfully bad, One Charles A Deale eer 
fied about the middle of November, 1922, appellee told him that one 
day he was rolling a barrel of oil into the oil house, and the ase 
rel slipped and hit him en the leg, Mrs. Christina Blake testified 
that in November, 1922, appellee complained he had rheumatism and was 
disabled and couldn't do work like they expected éf him, 

Appellee testified that the timber which atruck him stood 
at an angkb of about 20°, and that he was standing some three feet 
from the rail ef appellanths track, The record discloses that the 
side of the oar extended out gwe feet and two inches beyond the rail 
of the track, and the flobr of an ordinary box car is some three feet 
and ten inches above the top of the rail, Appellee was not standing 
on the rail, but belew the tep of the rail, se it would seem physiaal 
impossibility for the injury to have accurred in the way appellee 
testified that it did, 

It was also contended by appellant that the court erred in 
refusing to allow the court reporter to give in evidence what appel- 
lee had testified to on the former trial of said et nash refere 
ence to the date on which he claims to have been injured. The Ode 
jection was sustained to the question, on the pies that. no found. 

ation had been laid for the question, We are, of the apinion | and hold 
that a party to the suit may be exainined with retapents to ataban 
ments that he has made at other tines and placo'’s, and that the 
o Dee 






mated asin oatee a9 weet 









‘wef + 3s mia 


Shack nit. bucwed cine went re: tout oo we ar . 
Je) pend? pmoe ni. Leo jad: vapad.ngo ia og, 
sti fete 7 Onn pany et itopgh, hay acid. yc Ard. at 


<arhOr (ie yssnoy Biag do Ane gene oe 
wii BAT: rterate! ROA oral wate lad 


testimony he has given on fermer trials may be admitted without 
laying the foundation therefore as is done with the ordinary witness, 
(Stump y. Dudley, #5 111, 46447; Brom v. C, @R, Rs Co., 125 111, 
605; McCoy v. People, 7X 111,111; Radeleff v, Radeloff, D7 App. 572.) 
We therefore hold that the court erred in said ruling, 

It was also contended wy appellant that the court erred 
in making certain remarks in connection with the testimony that had 
been given by the physioiamge who had testified in the case, While 
it is not proper for the trial court, in the presence of the jury, 
to state hia version of the testimony given by a witness, still in 
this case no substantial injury was done appellant by such remarks, 
especially in view of the fact that the court instruct@an the jury 
to disregard. them, : 

It is also contended by appellant that the court erred 
in giving the second instruction given on behalf of appellee, being 
an instruction which undertook to state to the jiury the law governs 
ing the measure of damages appellee would be entitled to recover in 
the event they should find the issues in his favor, The giving of 
this instruction was erroneous, in that it fails te instruct the jury 
as to the effect appellee's contributory negligence would have, if 
any, in mitigating the amount of hig damages, Burns v. Jacksén, 224 
App. 519; Comer vs Borders Coal Co,, 246 111, 451; Hall ve. Vandalia 
R. Cos, 169 App. 12; Bradley v. Vandalia R. Co,,206 App. 519; 
Houchens v. St. Lb. 8 & P. R. Coe, 22% App. 140.) 

Appellant also contends that the court erred in refusing 
to give the two instructions effered by it and which were refused, 
We have examined these instructions, and are ef the opinion that, 
insofar as the same state correct principles of law, they are covere 
ed by other instructions given on behalf of appellant, 

It is also contended by appellant that the record fails 
to sustain the charge of negligence, and that the court should have 


directed a verdict for appellant. As we have already stated, we are 
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of the opinion that the verdict of the jury is against the manifest 
weight of the evidence, and that the physical facts in connection 
with the alleged injury are against the theory advanced by appellee, 
However,we are not able to say that there is no evidence in the pas 
Wie. tending to- shew negligenoe on the part of appellant, and we 
would not therefore be justified in reversing said cause without a 
manding, (Mirich v. Forschner Contraoting Co,, 312 Il11, 343.) 

It ib also contended that appellee was guilty of contoee. 
utory negligence, and that therefore there was no right of reoovery 
on’ hile part, 2ffor the reason, as appellant claims, that appellee waa 
not engaged in interstate commerce at the time of receiving said a 
jury, “We have already held that the evidence in the record supports 
the verdict br the jury finding that appellee was engaged in inte 
gtate oommerbe4 That being true, appellee's negligence, if he was 
negligent, would not be a bar to his right of recovery, but would 
only be taken into consideration in mitigating or lessening the 
amount of his damages, if otherwise entitled to recover, 

2. For the reasons above set forth, the judgment of the trial 
court will we reversed and the cause will be remanded, 
Reversed and remanded, 


Nos to be reported, 
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